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REPORTS 

OF  THE  DECISIONS 


COURT  OF  APPEALS 

OF  THB 

STATE  OF  COLORADO. 


SEPTEMBER  TERM,  1896. 

Nichols  v.  Lantz. 

1.  ABAHBOiffMKirr—WATBB  Rights. 

Abaodonmeot  is  a  matter  of  intention  and  operates  instantly. 

2.  Sams. 

To  constitute  an  abandonment  there  must  be  a  concurrence  of  an  inten- 
tion to  abandon  witli  an  actual  relinquishment  of  the  property. 

3.  Samb. 

It  is  Jieldj  under  the  facts  stated,  that  an  appropriator  of  water  lost  his 
right  thereto  by  abandonment. 

Error  to  the  District  Court  of  Garfield  County. 

Mr.  H.  T.  Sale,  for  plaintiff  in  error. 

Mr.  Ed.  T.  Taylor,  for  defendant  in  error. 

Rbed,  p.  J.,  delivered  the  opinion  of  the  court. 

The  court  would  be  warranted  in  refusing  to  consider  this 
case  for  failure  to  file  an  abstract  as  required  by  the  rules. 
Vol.  IX— 1  (1) 
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What  is  called  an  abstract  is,  at  best,  but  a  partial,  partisan 
index,  and  we  are  compelled  to  entirely  disregard  it  and  resort 
to  the  record.  What  an  abstract  should  contain  to  assist  the 
court  should  readily  be  apparent  to  counsel, — a  fair,  clear, 
and  unbiased  synopsis  of  all  that  pertained  to  the  trial,  and, 
where  a  fact  in  evidence  is  relied  Upon,  or  a  i-uling  or  order 
of  the  court,  the  entire  evidence  pertaining,  and  the  ruling 
of  the  court,  should  be  incorporated. 

In  order  to  economize  labor  and  printing,  it  is  false  economy 
to  print  pages  of  worthless  matter,  useless  to  the  court. .  The 
court  is  overwhelmed  with  business,  and  witliout  compliance 
witli  the  rule  and  assistance  from  counsel  it  becomes  impos- 
sible to  do  the  work.  It  is  not  only  the  duty  of  the  appellant 
to  present  a  proper  transcript  for  the  examination  of  the  case, 
but  of  appellee  to  see  that  it  is  done,  to  protect  the  judg- 
ment obtained,  and,  if  the  abstract  is  insufficient,  call  the 
attention  of  the  court  to  the  fact  or  supplement  the  abstract. 

The  controversy  appears  to  be  a  suit  in  equity  in  regard 
to  the  water  of  a  spring  used  for  irrigating.  On  the  16th 
day  of  April,  1885,  one  Thomas  Kelly  settled  on  land  which, 
prior  to  that  time,  was  a  part  of  the  public  domain.  On  the 
9th  day  of  June,  1885,  Kelly  filed  upon  the  land  under  the 
preemption  laws  of  the  United  States  and  occupied  it  until 
November  9,  1889.  The  spring  in  controversy  was  about 
one  and  a  half  miles  from  the  land.  The  water  from  the 
spring  came  down  a  gulch  across  the  land  and  discharged 
into  the  Roaring  Fork  river.  It  is  alleged  that  on  April  20, 
1885,  Kelly  located  the  water  of  the  spring  and  commenced 
the  construction  of  a  ditch  to  convey  the  water  to  his  land  ; 
that  Kelly  prosecuted  the  work  with  diligence,  diverted  and 
appropriated  all  the  water.  On  the  11th  day  of  May,  1889, 
by  a  decree  of  the  district  court,  Kelly's  right  to  the  water 
in  controversy  was  established,  and  he  decreed  to  be  the- sole 
owner  of  the  water  and  the  ditch.  That  he  had  the  sole  and 
exclusive  use  of  the  water  until  November  11, 1889,  except 
as  stated  hereafter.  That  on  November  8,  1889,  Kelly  sold 
and  transferred  his  possessory  right  to  the  land,  and  also  to 
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the  water  right  to  one  M.  H.  Brennan,  who  never  occupied, 
but  appears  to  have  bought  for  the  benefit  and  use  of  his 
brother,  Eugene  Brennan.  The  rights  of  Kelly  to  the  land 
were  conveyed  to  M.  H.  Brennan  by  quitclaim  deed,  that  a 
conveyance  of  the  water  right  was  not  embraced  in  the  deed, 
it  having  been  deemed  unnecessary.  That  after  such  sale 
of  his  possessoiy  right,  Kelly  delivered  possession  of  land 
and  water,  and  shortly  after  left  the  state,  remaining  away 
three  years.  Eugene  Brennan  occupied  the  property  and 
used  the  water,  and,  on  the  13th  day  of  May,  1890,  filed  a 
preemption  claim  upon  the  land  purchased  of  Kelly,  and  on 
the  5th  of  September  following  entered  and  acquired  title. 
That  during  his  entire  occupancy  he  had  the  sole  use  and 
control  of  all  the  water,  and  that  his  right  was  undisputed, 
except  by  the  grantor  Kelly,  as  stated  hereafter.  In  the  fall 
of  1889  M.  H.  Brennan  died.  On  October  1,  1889,  Eugene 
Brennan  sold  and  conveyed  the  land  to  Newton  Lantz,  de- 
fendant in  error,  and  also  by  deed  conveyed  to  Lantz  the 
Kelly  ditch  and  his  right  to  water  from  the  spiing.  That 
Lantz  had  the  sole,  undisputed  and  unquestioned  use  of  all 
the  water  until  the  16th  of  May,  1898.  Lantz  also  claimed 
title  to  the  water  through  deed  from  Joseph  and  John  Smith 
about  the  10th  day  of  May,  1893,  who  took  title  from  one 
Vance,  who  claimed  to  have  appropriated  the  water  in  1884. 
PlaintifiF  Nichols  erected  a  dam  in  the  gulch  to  convey  the 
water  on  to  a  tract  of  unoccupied  government  land  and  di- 
verted the  water,  afterwards  occupied  the  land  and  contin- 
ued the  diversion  of  water  and  threatened  to  continue  to 
divert  and  use  the  water.  That  on  November  1, 1892,  plain- 
tiff Nichols  purchased  from  Kelly  the  water  right  in  ques- 
tion, Kelly  claiming  to  be  the  owner  and  to  have  never  parted 
with  the  title. 

This  suit  was  brought  by  defendant  in  error  to  establish 
title  to  the  water  and  restrain  the  diversion.  Decree  for  de- 
fendant Lantz,  and  a  writ  of  error  to  this  court.  Many 
other  collateral  facts  might  be  stated  in  regard  to  the  sup- 
posed rights  of  parties,  etc.,  but,  in  my  view  of  the  case,  are 
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unimportant.  I  think  the  statement  sufficient  for  a  proper 
understanding  of  the  case. 

The  spring  was  on  unoccupied  government  land.  The 
ditch  dug  by  Kelly  to  convey  water  to  his  holding  was  over 
land  of  the  same  kind.  Kelly  was  the  occupant  of  the  land 
and  had  filed  upon  it  some  years  before,  but  never  acquired 
a  title.  He  sold  and  by  quitclaim  deed  conveyed  to  M.  H. 
Brennan  his  possessory  right  and  improvements  and  relin- 
quished all  right  to  acquire  a  title.  The  water  right  was 
not  embraced  in  the  deed.  The  undisputed  evidence  estab- 
lishes the  fact  that  the  purchase  from  Kelly  embraced  the 
water  right  and  the  ditc]),  and  possession  was  given  to  Bren- 
nan by  Kelly  at  the  time  possession  of  the  land  changed. 
The  witness  Dinkle,  who  drew  the  deed  from  Kelly  to  Bren- 
nan, testified  to  the  sale  and  purchase  of  the  water  right, 
and  that  it  was  not  embraced  in  the  deed  because  he  advised 
that  it  was  unnecessary. 

I  do  not  deem  it  necessai-y  to  decide  whether  or  not  a  deed 
was  necessary  to  pass  the  right  to  the  water  from  Kelly  to 
Brennan,  or  whether  the  entire  right  passed  by  change  of 
possession.  Nor  do  I  deem  it  necessary  to  determine — the 
deed  from  Kelly  having  been  made  to  M.  H.  Brennan — 
whether  Eugene  Brennan  legally  succeeded  to  the  rights  of 
M.  H*  Brennan.  Eugene  Brennan  took  the  possession  of 
both  land  and  water,  retained  it,  acquired  the  title  to  the 
land  from  the  government,  sold  and  conveyed  it,  the  ditch 
and  water  right  to  Lantz. 

If  there  was  any  question  in  regard  to  the  rights  of  Eugene 
4is  against  his  deceased  bi'other,  M.  H.  Brennan,  they  wei*e 
rights  which  must  have  been  asserted  by  the  heirs  of  the  lat- 
ter, and  in  which  plaintiff  Nichols  had  no  interest,  and  no 
matter  what  the  equities  of  the  heira  were,  he  could  not 
avail  himself  ofthem  to  establish  a  title. 

Kelly,  for  a  cash  consideration  of  $800,  on  November  3, 
1889,  sold  all  his  possessory  rights  to  land  and  water  and 
delivered  the  possession.  There  was  no  reservation  of  the 
water  right.    Left  the  country  for  three  years,  leaving  Bren- 
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nans  in  the  actual  possession  and  use  of  the  water  as  owners. 
During  that  time  he  asserted  no  claim.  Late  in  year  1892 
Kelly  returned.  Not  having  conveyed  the  water  right  to 
Brennan  by  deed,  he  was  advised  that  he  still  had  it,  and  he 
made  a  sale  and  conveyance  for  $75.00.  That  the  water 
right  was  embraced  in  the  sale  to  the  Brennans,  and  that 
they  possessed,  occupied  and  used  it  until  the  sale  to  Lantz, 
and  he  afterwards,  is  placed  beyond  question  by  the  evidence. 
That  Kelly,  after  investing  the  Brennans  with  his  posses- 
sory title  and  possession,  abandoned  the  property,  is  clearly 
established. 

^^Abandonment  is  a  matter  of  intention  and  operates  in-, 
stanter.  Where  a  miner  gives  up  his  claim  and  goes  away 
without  any  intention  of  repossessing  it,  an  abandonment 
takes  place,  and  it  is  open  to  location  by  the  first  comer.  No 
subsequent  sale  by  the  former  locator,  after  other  rights  have 
intervened,  will  convey  any  right  or  title."     Derry  v.  jBom, 

6  Colo.  295;  Dorr  v.  Hammond^  7  Colo.  79;  Sieber  v.  Frink^ 

7  Colo.  148;  NichoU  v.  Mcintosh,  19  Colo.  22. 
"Abandonment  is  defined  to  be  the  relinquishment  or  sur- 
render of   rights  or  property  by  one  person  to  another." 
Bouvier's  Law  Diet. 

"Abandonment  includes  both  the  intention  to  abandon  and 
the  external  act  by  which  the  intention  is  carried  into  effect." 
Web.  Diet. 

"  To  constitute  an  abandonment  there  must  be  the  concur- 
rence of  the  intention  to  abandon  and  the  actual  relinquish- 
ment of  the  property."    Judson  v.  MaUoy^  40  Cal.  299. 

"  Abandonment  of  land  is  necessarily  a  question  of  inten- 
tion, but  that  intention  may  be  gathered  from  all  the  acts  of 
the  party  alleged  to  have  abandoned."  Davis  v.  Perley,  30 
Cal.  630. 

Tested  by  the  definitions  and  legal  decisions,  the  fact  of 
the  abandonment  is  clearly  established  by  the  evidence,  the 
intention  and  actual  abandonment  following  such  intention. 

After  his  return  in  November,  1892,  Kelly  was  estopped 
to  assert  title,  and  could  convey  no  title  by  deed  or  other- 


6  School  District  v.  Cabson.         [Sept.  T., 

wise.  He  had  nothing  to  convey,  and  plaintiff  in  error  took 
nothing  by  the  conveyance.  Having  purchased  with  full 
knowledge  of  all  the  fact,  his  claim  does  not  appeal  very 
strongly  to  a  coui-t  of  equity. 

The  decree  of  the  district  court  will  be  affirmed. 

Affirmed. 


School  Distbiot  Na  1,  in  Pitkin  County,  bt  al.,  v. 

Carson. 

1.  School  Law— BisMissAi*  OF  TsAOHEB. 

Soliool  boards  have  power  Bummarily  to  dismiss  teachers  for  otfuse. 

2.  Same— IwjuifonoKs— Remedy. 

Injunction  does  not  lie  to  restrain  a  school  board  from  discharging  a 
teacher.  If  wrongfully  dismissed,  the  teacher's  remedy  is  an  action 
for  damages. 

Appeal  from  the  District  Court  of  Pitkin  County. 

Mr.  Wm.  O'Bbibn,  Mr.  H.  C.  Rogers  and  Mr.  Charles 
R.  Bell,  for  appellants. 

No  appearance  for  appellee. 

Reed,  P.  J.,  delivered  the  opinion  of  the  court. 

One  Greorge  E.  Rohrbaugfa  was  employed  as  a  fourth  grade 
teacher  in  appellant  school  district.  He  administered  to  one 
Fmnk  Flynn  what  was  alleged  to  have  been  an  unduly  severe 
chastisement  with  a  leather  strap.  Complaint  was  made  by 
the  parents  to  the  board  of  directors  of  the  district,  who  in- 
vestigated the  case  with  a  good  deal  of  care,  considered  the 
charge  at  two  meetings  of  the  board,  at  both  of  which  Rohr- 
baugh  attended  with  his  Iriends  and  defended  against  the 
charges.  As  is  generally  the  case,  the  question  divided  the 
community  of  the  district,  and  both  the  Flynns  and  the  teacher 
had  quite  a  number  of  adherents.  At  the  second  meeting  of 
the  board,  the  o£Bcers,  by  a  vote  of  three  to  two,  decided  to 
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discbarge  the  teacher  at  the  expiration  of  thirty  days^  and 
he  was  so  informed ;  whereupon  appellee,  alleging  himself 
to  be  a  taxpayer  and  the  father  of  a  boy  attending  that  bmnch 
of  the  school  taught  by  Rohrbaugh,  filed  the  complaint  and 
brought  this  suit  in  the  interest  of  Rohrbaugh,  asking  an 
injunction  restraining  the  board  of  directors  from  discharg- 
ing Rohi'baugh,  or  in  any  way  interfering  with  him  in  his 
employment  as  a  teacher.  In  the  absence  of  the  district 
judge,  application  was  made  to  the  county  judge,  without 
notice  to  the  other  party,  and  a  temporary  injunction  obtained. 
Application  was  made  to  the  district  court  to  dissolve  the 
injunction,  which  was  denied.  A  trial  was  had,  and  perpet- 
ual injunction  decreed,  and  an  appeal  taken  to  this  court. 
Much  testimony  was  introduced  to  show  that  the  action  of 
the  board  was  prejudiced  and  arbitrary,  its  proceedings  irreg- 
ular, and  the  discharge  of  the  teacher  unwarranted.  Much 
counter  testimony  was  put  in  by  the  board. 

We  do  not  find  it  necessaiy  to  examine  the  facts,  decide 
upon  the  preponderance  of  the  testimony  or  the  regularity 
of  the  board's  proceedings.  The  facts  stated  in  the  com- 
plaint were  insufficient  to  warrant  equitable  interference,  con- 
fer jurisdiction  and  obtain  injunction.  If  the  teacher  was 
employed  and  under  contract  to  teach  a  given  length  of  time, 
and  he  was  arbitrarily  discharged  without  sufficient  cause,  he 
bad  an  adequate  and  speedy  remedy  at  law  for  the  violation 
of  the  contract.  By  statute  the  boaitl  of  school  directors  are 
empowered  to  employ,  and,  for  cause,  discharge,  teachers. 
If  they  abuse  the  discretion  vested  in  them,  and  discharge 
without  cause,  they  are  liable  in  damages. 

The  provision  of  the  Gen.  Stats.,  sec.  3046,  reenacted  in 
Sess.  Laws  of  1887,  p.  392,  is :  ^*  Every  school  board,  unless 
otherwise  especially  provided  by  law,  shall  have  power,  and 
it  shall  be  their  duty,  to  employ  or  discharge  teachers."  The 
teacher  employed  was  not,  as  supposed  by  the  learned  judge, 
an  officer,  but  an  employ^, — in  the  language  of  the  old  au- 
thorities,, a  servant, — whose  employment  and  discharge  was 
in  the  discretion  of  the  board.     Nor  can  we  find  any  author- 
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ity  sustaiuing  the  position  of  the  court  that  a  teacher  cannot 
be  summarily  discharged  by  the  board ;  nor  can  we  find  any 
authority  authorizing  and  requiring  the  board  to  become  a 
court  for  the  trial  of  charges  against  a  teacher,  that  he  should 
be  summoned  to  appear,  given  time  to  answer,  and  produce 
testimony,  that  he  has  a  right  to  appear  by  counsel,  cross- 
examine  witnesses,  etc. ;  nor  ^^  that  all  proceedings  toward 
his  dismissal  must  be  exercised  in  accordance  with  the  recog- 
nized principles  of  law."  It  would  be  the  organization  of  a 
new  court  without  any  authority  of  law.  The  proper  con- 
duct and  administration  of  schools  and  the  good  of  the  public 
require  that  the  board  should  have  the  power  of  summarily 
discharging  a  teacher  unfitted  for  the  position.  If  unfit,  his 
retention  until  the  judicial  determination  was  reached  might 
work  great  harm.  I  express  no  opinion  in  regard  to  the 
merits  of  this  case,  nor  whether  the  discharge  was  proper  or 
improper.  It  was  in  the  power  and  discretion  of  the  board. 
As  a  taxpayer  and  patron  of  the  school,  all  that  the  com- 
plainant could  require  was  that  the  school  should  be  open, 
under  the  charge  of  proper,  competent  and  qualified  instruct- 
oi-s,  as  provided  by  law,  and  that  his  children  should  be 
allowed  to  attend,  and  afforded  equal  educational  facilities 
with  the  balance.  He  had  no  authority  in  law  or  equity  to 
compel  the  employment  and  retention  of  a  particular  teacher. 
If  such  rights  were  recognized  and  exercised  in  different  di- 
i^ctions  by  different  taxpayer  and  patrons,  the  conduct  of 
schools  would  be  impossible.  Another  teacher  was  immedi- 
ately substituted  by  the  board,  and  there  was  no  charge  that 
she  was  not  properly  qualified  and  eminently  fitted  for  the 
position,  and  that  the  child  of  complainant  was  not  receiving 
all  the  benefits  and  rights  to  which  it  was  entitled. 

The  law  as  to  injunctions  in  this  class  of  cases  is  stated  in 
2  Stoiy  Eq.  Jur.,  sec.  955a,  as  follows : 

^^  The  question  has  been  made,  how  far  a  court  of  equity 
lias  jurisdiction  to  interfere  in  cases  of  public  functionaries, 
who  are  exercising  special  public  trusts  or  functions*  As  to 
this,  the  established  doctrine  now  is,  that  so  long  as  those 
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functionaries  strictly  confine  themselves  within  the  exercise 
of  those  duties  which  are  confided  to  them  by  the  law,  this 
court  will  not  interfere.  The  court  will  not  interfere  to  see 
whether  any  alteration  or  regulation  which  they  may  direct 
is  good  or  bad."  And  see  Frewin  v.  Lewia^  4  Myl.  &  C.  254 ; 
Atty,  Oenl.  v,  Aspinall^  2  Myl.  &  C.  613 ;  Auckland  v.  Boards 
L.  R.  7  Ch.  697 ;  2  High  on  Inj.,  sec.  1242. 

In  Thomas  v.  Supervisors^  56  III.  851,  complainant  filed  a 
bill  to  restrain  defendants  from  removing  him  from  his  ^^  office 
of  engineer  in  charge  of  the  heating  apparatus  of  the  connty." 
The  allegations  were :  ^^  If  the  complainant  is  discharged  in 
this  summary  way,  his  reputation  as  a  mechanic  and  a  citizen 
will  be  greatly  injured,  without  an  adequate  remedy;  *  *  * 
and  if  the  board  of  supei-visors  do  proceed  to  carry  out  their 
threat  and  discharge  complainant,  they  will  do  him  an  irrep- 
arable injuiy."  This  case  is  so  parallel,  and  the  opinion  of 
Mr.  Justice  Breese  so  terse,  emphatic  and  brief,  that  no  apol- 
ogy is  necessary  for  inserting  it:  ''  The  attempt  disclosed  by 
this  record  to  exalt  the  ovei-seer  of  the  heating  apparatus  in 
the  basement  of  a  county  courthouse  into  an  officer,  and  claim 
for  him  the  protection  of  a  court  of  equity,  borders  on  the 
ludicrous.  With  as  much  propriety  might  an  engine  driver 
on  a  railroad  claim  protection  from  the  court  when  he  has 
received  notice  of  dismissal  from  his  employment.  The  idea 
is  preposterous,  and  no  precedent  can  be  found  for  such  a 
proceeding  in  any  country,  state  or  nation.  If  appellant  had 
made  a  contract  with  the  board  of  supervisoi's  which  they 
have  violated,  the  courts  of  law  are  open  to  him,  in  which  he 
can  not  fail  to  receive  the  full  measure  of  redress  to  which  he 
may  be  entitled."  In  the  above  case  the  bill  was  by  the  em- 
ploy^ instead  of  the  taxpayer. 

The  case  of  Sehmer  et  al,  v.  Zitike  et  aL^  136  Ind.  210,  was 
almost  an  exactly  parallel  case.  The  school  board  hired  Jack- 
son to  take  charge  of  a  department  in  the  public  school.  Then 
one  Benham  was  appointed  to  the  same  place,  and  assumed 
and  entered  upon  the  duties.  Tlie  bill  was  by  taxpayers  and 
patrons  to  enjoin  the  discharge  of  Jackson.     A  demurrer  was 
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sustained  to  the  complaint,  and  the  judgment  affirmed  in  the 
supreme  court.  In  the  opinion  it  is  said:  "  If  Jackson,  with 
whom  the  board  made  a  contract,  could  not  enjoin  such  board 
from  dismissing  him  and  employing  another  in  his  stead  to 
teach  the  schools  in  the  town  of  Batesville,  it  is  difficult,  if 
not  impossible,  to  perceive  how  these  appellants  can  perform 
that  feat  for  him.  To  permit  them  to  do  so  would  be  to  per- 
mit that  to  be  done  by  indirection  which  could  not  be  done 
directly.  It  is  now  so  well  settled  that  a  person  cannot  be 
enjoined  from  violating  a  contract  for  personal  services,  when 
such  contract  contains  no  negative  stipulations,  that  it  seems 
not  to  be  an  open  question ; " — citing  numerous  authorities. 
See,  also,  case  of  Mary  Clarke  1  Blackf.  (Ind.)  122. 

In  Lawson  on  Rights,  Remedies  and  Pi*actice,  sec.  2596,  it 
is  said :  "  Contracts  for  work  and  labor  or  for  personal  ser- 
vices, or  personal  skill  or  attention,  will  not  be  enforced  ;  nor 
will  the  putting  an  end  to  such  contracts,  or  dismissing  a  ser- 
vant or  employ^,  be  restrained."  See,  also,  Delahanty  v. 
Warner,  75  III.  185 ;  McOrea  v.  School  Dist,  145  Pa.  St.  550 ; 
State  V.  McQ-arry,  21  Wis.  502;  Trimble  v.  People,  19  Colo. 
187 ;  People  v.  Martin,  19  Colo.  665. 

It  follows  that  the  complainant  had  no  ground  for  equita* 
ble  relief ;  that  the  court  was  without  jurisdiction,  and  the 
allowance  of  an  injunction  unwarranted.  The  decree  will  be 
reversed  and  cause  remanded  with  instructions  to  dissolve  the 
injunction  and  dismiss  the  suit. 

Beveraed. 


I6d6.]  Tbeby  y.  Weight.  11 


Tebby  v.  Wright  et  al. 

1.  CouirrY  CouBTS. 

County  courts  are  superior  courts  of  general  jurisdiction. 

2.  Same — Jubisdiotion — Contempt. 

Independent  of  the  statute,  county  courts  have  inherent  power  to  pun- 
ish for  contempt. 

3.  DiSTBICT  CoUBTS — JUBISDICTION — HABEAS  COKPUS. 

It  seems  that  the  power  of  a  district  court  or  the  judge  thereof  to  re- 
Yiew  proceedings  of  a  county  court  for  contempt,  upon  fuibeaa  cor- 
pu9j  is  questionahle. 

4.  Jui>QE8,  Liability  of. 

Judges  of  superior  courts  are  not  liahle  in  damages  for  official  acts  at 
the  suit  of  private  parties,  even  though  the  acts  complained  of  ex- 
ceed  their  jurisdiction. 

5.  Same. 

When  an  action  against  a  judge  for  damages  alleged  to  have  been  sus- 
tained by  reason  of  his  official  acts  cannot  be  maintained,  it  must 
fail  as  to  others  who,  because  of  their  having  instituted  the  pro- 
ceedings, were  joined  with  him  as  defendants. 

An  action  brought  by  the  plaintifiE  in  error  against  Al- 
pheos  Wright,  county  judge  of  Boulder  county,  the  sureties 
upon  his  official  bond  and  others,  for  damages  for  an  alleged 
illegal  arrest  and  imprisonment.  On  the  16th  day  of  Janu- 
ary, 1895,  Esther  M.  Austin  lent  $514  to  Catharine  0*Brienne,' 
administmtrix  of  the  estate  of  John  H.  Hagar.  An  order 
was  obtained  from  the  county  court  by  the  administratrix  of 
the  estate  to  borrow  the  money  and  execute  a  chattel  mortgage 
upon  the  personal  property  to  secure  the  payment.  Austin 
lent  the  money  and  took  the  security.  On  the  first  day  of  May, 
1895,  Austin  filed  an  affidavit :  That  the  note  became  due 
April  19th,  and  was  unpaid  except  $30 ;  that  affiant  was 
informed  and  believed  that  plaintiff  had  in  his  possession 
cows,  horses,  wagons  and  harness  covered  by  the  chattel 
mortgage;  that  she  had  demanded  the  property,  and  the 
plaintiff  refused  to  deliver  it ;  and  that  all  the  property  was 
needed  to  satisfy  the  claim ; — upon  which  the  county  judge 
made  the  following  order:  "It  is  therefore  ordered  by  the- 
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court  that  W.  R.  Terry,  within  forty-eight  hours  after  the 
service  upon  him  of  a  copy  of  this  order,  turn  over  and  de- 
liver unto  Esther  M.  Austin,  or  to  her  duly  authorized  agent, 
the  following  property,  to-wit :  Eight  head  of  cows  branded 
20  on  left  shoulder  and  hip ;  three  set  of  double  concord  har- 
ness ;  two  3  1/2  inch  spindle  wagons  with  four  inch  tires ; 
and  three  bay  mares  and  one  bay  horse,  each  branded  20  on 
left  shoulder."  The  time  mentioned  in  the  order  having 
expired  and  no  delivery  having  been  made  of  the  property, 
an  affidavit  stating  the  facts  was  filed.  A  writ  was  issued. 
Plaintiff  was  brought  before  the  court  and  required  to  an- 
swer and  plead  to  the  matters  contained  in  the  affidavit. 
Counsel  filed  the  following  motion :  "  (1)  That  the  said 
county  court  had  no  authority  in  law  to  make  the  order  hei-e- 
inbefore  set  forth.  (2)  Because  it  is  an  attempt  by  the  said 
court  to  determine  the  possessoiy  right  to  property  exparte^ 
the  parties  themselves  not  beii>g  properly  before  the  court, 
nor  the  subject-matter  (the  property  in  controversy)  not 
being  in  the  custody  of  the  court,  or  its  officers  or.  represent- 
atives ; " — which  was  overruled.  A  hearing  was  had.  Tes- 
timony for  the  people  and  plaintiff  was  taken.  The  judgment 
of  the  court  was  as  follows :  "  And  the  court  having  heard 
the  testimony  on  behalf  of  the  people,  and  the  defendant  not 
contradicting  the  said  testimony,  the  court  finds  the  defend- 
ant guilty  of  contempt  of  court,  and  sentences  him  to  the 
jail  of  Boulder  county,  Colorado,  there  to  remain  until  he 
purges  himself  of  said  contempt,  by  suiTcnder  and  delivery  of 
eight  (8)  cows,  two  (2)  wagons,  and  two  (2)  sets  of  double 
harness  to  Esther  M.  Austin,  or  in  case  he  has  sold  them  or 
any  of  them,  the  purchase  price  thereof  to  be  paid  into  court, 
together  with  the  costs  of  this  proceeding.  It  is  further  or- 
dered that  the  said  defendant  pay  all  the  costs  of  these  pro- 
ceedings, and  that  execution  issue  therefor."  A  mittimus 
issued,  and  it  is  alleged  that  the  plaintiff  was  confined  in  the 
county  jail  for  two  days.  A  writ  of  habeas  corpus  was  sued 
out  of  the  district  court,  and,  upon  hearing,  plaintiff  was 
discharged.     The  suit  was  brought  for  $15,000,  damages 


1896.]  Tbrby  v.  Wright.  13 

alleged  to  have  been  sustained  by  reason  of  the  alleged  il- 
legal arrest  and  confinement.  A  demurrer  was  filed  to  the 
complaint  and  sustained  by  the  court.  The  judgment  upon 
the  demurrer  is  the  only  question  to  be  reviewed  here. 

Messrs.  Adams  &  Adams  and  Mr.  M.  B.  Cabpenteb,  for 
plaintiff  in  error. 

Mr.  Sylvester  S.  Downer,  for  defendants  in  error. 

Reed,  P.  J.,  delivered  the  opinion  of  the  court. 

It  is  contended  that  the  proceeding  was  illegal  and  unwar- 
ranted ;  that  no  notice  was  given  plaintiff  to  appear  and 
show  cause, — no  opportunity  for  him  to  assert  and  establish 
title  to  the  property.  The  coui-se  pursued  does  seem  sum- 
mary and  arbitrary,  purely  ex  parle^  based  upon  the  affidavit 
of  the  mortgagee  alone,  and  an  order  made  for  the  delivery 
of  the  designated  property  within  forty-eight  hours,  regard- 
less of  how  it  came  into  his  possession  or  his  right  to  retain 
his  possession.  But  those  questions  are  not  before  this  court 
for  review.  The  estate  of  Hagar  was  in  process  of  admin- 
istration. The  assets  of  the  estate  were  in  the  hands  and 
control  of  the  court.  Application  had  been  made  and  leave 
obtained  to  borrow  the  money  and  secure  it  by  chattel  mort- 
gage. It  was  the  duty  of  the  court  to  see  that  the  assets  of 
the  estate  were  not  dissipated  or  improperly  disposed  of. 
How  it  should  have  been  exercised  is  another  question.  As 
far  as  gleaned  from  the  record,  when  plaintiff  was  brought 
before  the  court,  there  was  no  attempt  at  justification.  As 
far  as  appears,  the  only  defense  was  the  interposition  of  the 
motion  on  a  question  foreign  to  the  proceeding  for  contempt, 
where  the  duty  imposed  was  to  purge  and  exonerate  himself 
from  the  charge  of  contempt.  This  might  have  been  done 
by  showing  that  the  property  was  not  under  his  control  or 
in  his  possession,  and  had  not  been  after  the  execution  of  the 
mortgage — ^in  the  nature  of  a  disclaimer;  or  he  might  have 
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justified,  and  showed  a  right  superior  to  that  of  the  mortga- 
gee. Failing  to  do  either,  his  course  seems  to  have  been 
contumacious  and  defiant,  and  to  have  warranted  the  courae 
pursued  by  the  court.  We  do  not  determine  whether  or  not 
the  court  could  legally  make  the  order  to  turn  over  the  prop- 
erty. 

The  law  in  regard  to  contempt  of  court  is  probably  about 
as  well  defined  as  other  branches  of  jurisprudence,  yet  in 
each  case  it  is  greatly  controlled  by  the  facts  and  circum- 
stances of  the  particular  case.  Section  3565,  Gen.  Stats.,  is 
as  follows:  '*If  any  executor  or  administrator,  or  other  per- 
son interested  in  the  estate,  shall  state  upon  oath  to  any 
court  that  he  believes  that  any  pei-son  has  in  his  possession, 
or  has  concealed,  or  embezzled,  any  goods,  chattels,  moneys 
or  effects,  books  of  accounts,  papei*s  or  any  evidences  of  debt 
whatever,  or  titles  to  land  belonging  to  any  deceased  person, 
the  court  shall  require  such  pei-son  to  appear  before  it,  by 
citation,  and  may  examine  him  on  oath  touching  the  same, 
and  if  such  pei-son  shall  refuse  to  answer  such  interrogatories 
as  may  be  propounded  to  him  by  the  court  or  pei-son  inter- 
ested as  aforesaid,  or  shall  refuse  to  deliver  up  such  property 
or  effects  as  aforesaid,  upon  requisition  being  made  for  that 
purpose,  by  an  order  of  the  said  county  court,  such  court 
may  commit  such  person  to  jail  until  he  shall  comply  with 
the  order  of  the  court  therein." 

By  the  statute  it  appears  that  before  making  an  order  to 
turn  over  the  property,  the  court  shall  cite  the  party  before 
it  and  examine  the  party  under  oath,  etc.  This  clause  could 
only  be  opei-ative  against  the  charge  of  concealment  or  em- 
bezzlement or  secretly  remaining  in  the  possession,  which 
was  not  this  case.  There  was  no  statement  of  belief  making 
the  inquisition  necessary.  As  stated  above,  when  served 
with  the  notice  to  deliver  the  property  within  forty-eight 
hours,  he  had  that  time  in  which  to  appear  and  show  why  he 
should  not  do  it.  The  arrest  without  citation  may  have  been 
iiTCgular.  It  was  summary,  but  was  certainly  within  the 
general  and  inherent  power  of  the  couil;  regardless  of  the 
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statute ;  but  before  the  judgment  and  order  of  commitment, 
a  tiial  was  bad  of  some  sort,  in  which  plaintiff  put  in  his  tes- 
timony and  made  his  defense ;  and,  after  such  defense,  the 
couit,  upon  the  facts,  found  him  guilty  of  contempt.  Coun- 
sel have  not  given  us  the  testimony  nor  an  abstract  of  it 
The  presumption  is  that  it  clearly  established  a  flagrant  con- 
tempt. Such  having  been  the  case,  under  section  3565,  supra^ 
it  was  the  duty  of  the  court  to  commit  the  plaintiff  until  he 
complied  with  its  orders. 

*  The  county  courts  of  this  state  are  superior  courts  of  gen- 
eral jurisdiction,  and  without  the  statutory  provision  the 
judge  would  have  the  same  power  to  punish  for  contempt 
that  pertains  to  the  highest  tribunal.  See  Martin  v.  Force^ 
8  Colo.  199 ;  Q-omer  v.  Chaff e^  5  Colo.  383 ;  Hughes  v.  Cum- 
mings^  7  Colo.  138;  Hughes  v.  McCoy,  11  Colo.  591.  The 
latter  case  is  almost  a  counterpart  of  the  one  under  considera- 
tion. Suit  was  brought  by  a  private  person  against  the  county 
judge  for  damages  alleged  to  have  been  caused  by  his  judicial 
acts.  The  supreme  court  said:  ^^In  such  determination  the 
judge  misinterpreted  the  law,  and  the  order  made  and  entered 
by  him  in  the  premises  was  unwarranted."  The  court  fur- 
ther said :  "  As  to  whether  the  judge's  acts,  under  the  said 
provisions  of  our  code,  were  simply  erroneous  or  were  in 
excess  of  his  jurisdiction,  we  need  not  and,  therefore,  do  not 
determine.  It  is  evident  that  he  was  acting  as  judge  in  the 
premises,  and  by  virtue  of  the  statute  mentioned,  was  so  act- 
ing in  a  subject-matter  of  which  he  had  jurisdiction.  Accord- 
ing to  the  weight  of  authority,  the  judge  so  acting  is  not 
liable  to  a  party  aggrieved  thereby,  even  if  the  acts  so  done 
were  in  excess  of  his  jurisdiction,  as  excess  of  jurisdiction  is 
distinguished  from  entire  want  thereof.  *  *  *  It  has  been 
determined  by  this  court  that  our  county  courts  are  courts 
of  superior  or  general  authority."  "  A  court  with  general 
jurisdiction  is  not  an  inferior  court  because  an  appeal  may 
be  taken  from  its  decisions  to  a  higher  court."  Newell  on 
Mai.  Pros.,  sec.  50.  And  see  Hawes  on  Jur.,  sec.  258 ;  Har- 
vey V.  Tyler^  2  Wall.  828.    County  courts  of  the  state  of 
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Illinois  are  not  invested  with  the  same  extended  jurisdiction 
as  our  county  courts,  but  were  by  statute  invested  with  com- 
mon law  jurisdiction.  In  relation  to  them,  the  supreme  court 
said,  in  Anderson  v.  Qray^  134  111.  550 :  *'  County  courts,  in 
this  state,  in  the  exercise  of  common  law  jurisdiction  which 
has  been  conferred  upon  them  by  statute,  are  entitled  to  the 
same  presumption  in  favor  of  their  jurisdiction  as  circuit 
courts.  They  are  courts  of  record  and  have  the  same  power 
to  pass  upon  their  own  jurisdiction  and  to  exercise  it  without 
setting  forth  in  their  proceedings  the  facts  upon  which  they 
determine  their  jurisdiction.  These  characteristics  distin- 
guish them  from  courts  of  inferior  jurisdiction,  in  which 
jurisdiction,  in  every  case,  must  affirmatively  appear." 

It  may  be  as  well  to  say,  in  passing,  that  the  fact  that  the 
plaintiff  was  taken  by  writ  of  habeas  corpus  before  a  judge  of 
the  district  court,  and  discharged,  adds  nothing  to  the  sup- 
posed cause  of  action.  The  authority  of  the  district  court 
to  review  proceedings  for  contempt  in  another  tribunal  of 
general  jurisdiction  is  very  questionable,  but  we  are  not  called 
upon  to  decide  such  question  of  jurisdiction  and  will  not 
decide  or  discuss  it ;  but  it  must  be  borne  in  mind  that  the 
district  court  or  judge  did  not  review  the  case  by  virtue  of 
an  appellate  jurisdiction,  but  reviewed  the  acts  of  the  county 
court  upon  an  application  for  habeas  corpus^  reversed  the 
judgment  and  discharged  the  plaintiff.  Further  comment  is 
unnecessary,  when  it  is  considered  that  both  are  superior 
courts  of  general  jurisdiction. 

From  the  earliest  organization  of  modern  courts  in  Eng- 
land to  the  present  time,  the  law  has  been  that  judges  of 
superior  courts  could  not  be  made  liable  in  suits  for  damages 
brought  by  private  persons  for  official  acts  as  judge^  even 
when  the  acts  complained  of  exceeded  his  jurisdiction.  The 
English  books  announce  the  rule  from  the  time  of  Edward  III., 
A.  D.  1354,  down  to  the  present  time.  See  1  Rolle  Abr.  92, 
1431 ;  Baggs'  Case^  11  Coke,  936, 1616 ;  the  last  leading  case 
I  have  found  being  Scott  v.  Stansfield,  L.  R.  3  Exch.  220. 
Such  has  been  declared  the  rule  of  law  in  the  United  States 
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from  the  earliest  adjudications  to  the  present  time.  The 
earliest  leading  case  was  that  of  Yate%  v.  Chancellor  Lansing^ 
4  Johns.  414 ;  5  Johns.  282 ;  9  Johns.  396.  The  case  was 
three  times  in  the  court  of  errors  and  appeals.  The  chan- 
cellor committed  the  lawyer  for  an  alleged  contempt  and  he 
was  released  by  the  supreme  court  upon  habeas  corpus.  The 
chancellor  again  committed  him  for  the  same  contempt.  The 
statute  of  that  state  allowed  a  pei-son  $1,2«50  damages  who 
was,  after  a  discharge  on  habeas  corpus^  a  second  time  com- 
mitted for  the  same  offense.  The  lawyer  brought  suit  for 
damages  under  the  statute.  Yates  v.  Lansing^  5  Johns.  282. 
Chief  Justice  Kent,  afterwards  chancellor,  delivered  an  elab- 
orate and  exhaustive  opinion,  holding  that  the  action  would 
not  lie.  He  said :  "  Every  court  judges  exclusively  for  itself 
of  its  own  contempts ;  no  other  court,  and  much  less  a  single 
judge  out  of  court,  can  undertake  to  judge  on  the  question. 
The  plaintiff  was  recommitted,  to  use  the  language  of  the 
order,  for  ^contempt  and  malpractice ; '  and  whether  the  court 
of  chancery  was  right  or  wrong  in  considering  that  the  plain- 
tiff's conduct  amounted  to  a  contempt,  and  whether  it  took 
the  proper  steps  to  ascertain  the  contempt,  is  perfectly  im- 
material as  to  the  point  of  jurisdiction.  It  had  authority  to 
punish  contempts.  It  must  judge  what  are  contempts.  *  *  * 
Judicial  exercise  of  power  is  imposed  upon  the  courts.  They 
must  decide  and  act  according  to  their  judgment,  and  there- 
fore the  law  will  protect  them.  The  chancellor,  in  the  case 
of  the  plaintiff,  was  bound  in  duty  to  imprison  and  reim- 
prison  him,  if  he  considered  his  conduct  as  amounting  to  a 
contempt  of  his  court.  The  obligations  of  his  ofiBce  left  him 
no  volition.  He  was  as  much  bound  to  punish  a  contempt 
committed  in  his  court,  as  he  was  bound  in  any  other  case  to 
exercise  his  power.  He  may  possibly  have  erred  in  judg- 
ment, in  calling  an  act  a  contempt  which  did  not  amount  to 
one,  and  in  regarding  a  discharge  as  null,  when  it  was  bind- 
ing. This  court  may  have  erred  in  the  same  way ;  still  it 
was  but  error  of  judgment,  for  which  neither  the  chancellor, 
nor  the  judges  of  this  court,  are  or  can  be  responsible  in  a 
Vol.  IX— 2 
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civil  suit."  And  concludes  as  follows :  "  Whenever  we  sub- 
ject the  established  courts  of  the  land  to  the  degradation  of 
private  prosecution,  we  subdue  their  independence,  and  de- 
stroy their  authority.  Instead  of  being  venerable  before  the 
public,  they  become  contemptible ;  and  we  thereby  embolden 
the  licentious  to  trample  upon  everything  sacred  in  society, 
and  to  overturn  those  institutions  which  have  hitherto  been 
deemed  the  best  guardians  of  civil  liberty."  The  leading  case 
in  the  United  States  supreme  court  is  Bradley  v.  Fisher^  13 
Wall.  855,  opinion  by  Mr.  Justice  Field,  in  which  he  care- 
fully reviewed  the  whole  question.  Fisher  had  been  dis- 
barred by  the  criminal  court  of  the  District  of  Columbia, 
without  notice  or  an  order  to  show  cause,  or  an  opportunity 
to  defend.  The  court  held  that  the  disban-ing  of  the  lawyer 
was  an  act  exceeding  the  jurisdiction  of  the  court,  but  that 
the  act,  being  judicial,  the  judge  was  not  liable  in  a  suit, 
although  the  complaint  alleged  that  the  judge  acted  ^^  mali- 
ciously and  corruptly,"  and  concludes  that,  except  in  cases 
where  there  was  clearly  no  jurisdiction  over  the  subject- 
matter,  a  judge  is  not  liable.  Lange  v.  Benedict^  78  N.  Y. 
12,  is  considered  a  leading  case.  Benedict,  United  States 
district  judge,  adjudged  an  unwarranted  sentence  upon  a 
conviction  before  him.  The  party  was  released  upon  habeas 
corpus^  was  again  brought  before  the  court  and  resentenced 
to  imprisonment,  and  brought  an  action  against  the  judge 
for  damages.  In  a  very  elaborate  and  able  opinion  by  Fol- 
ger,  Judge,  it  is  said :  "  Where  jurisdiction  over  the  subject 
is  vested  by  law  in  the  judge,  or  in  the  court  which  he  holds, 
the  manner  and  extent  in  which  the  jurisdiction  shall  be  ex- 
ercised are  generally  as  much  questions  for  his  determination 
as  any  other  involved  in  the  case;  although  upon  the  correct- 
ness of  his  determination  in  those  particulars,  the  validity  of 
his  judgment  may  depend.  For  such  an  act,  a  person  acting 
as  judge  therein  is  not  liable  to  a  civil  or  criminal  action. 
The  power  to  decide  protects,  though  the  decision  be  erro- 
neous." And  see  Cooley  on  Torts,  sec.  419 ;  Qrove  v.  Van 
Duyn^  44  N.  J.  Law,  654.     The  law  in  this  state  appears  to 
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have  been  settled  in  the  able  and  carefully  considered  opinion 
in  Hughes  v.  McCoy^  supra^  and  appears  to  be  conclusive  of 
this  case. 

It  is  clear  upon  the  authorities  that  no  action  for  damages 
could  be  maintained  against  Judge  Wright.  Although  a 
great  many  suits  of  the  same  character  have  been  brought  in 
different  courts,  I  find  no  instance  where  a  recovery  was 
allowed. 

The  suit  against  the  judge  not  being  maintainable,  the 
suit  against  Esther  M.  and  S.  B.  Austin,  who  were  joined  as 
defendants,  and  who  made  the  affidavits  upon  which  the  pro- 
ceedings were  instituted,  must  also  fail.  The  other  defend- 
ants were  sureties  upon  the  judge's  official  bond.  It  is 
contended  tliat  plaintiff  in  error  could  not  in  any  case  main- 
tain an  action  upon  the  bond,  that  it  must  be  brought  by  the 
people ;  also  that  if  the  action  could  be  maintained  against 
the  judge,  it  could  not  be  against  his  sureties.  In  our  view 
of  the  case,  it  is  not  necessary  to  determine  these  questions. 
The  complaint  stated,  as  shown,  no  cause  of  action.  The 
judgment  sustaining  the  demurrer  was  correct  and  must  be 
affirmed. 

Affirmed. 


Branham  v.  Nye. 

1.  MscHAincs'  Liens— Statement. 

The  requirement  of  the  statute  that  a  mechanio^s  lien  claim  shall  con- 
tadsk  a  statement  of  the  terms  and  conditions  of  the  contract  is  com- 
plied with  by  a  general  statement  of  such  terms  and  conditions  as 
in  the  one  described  in  the  opinion. 

2.  Sake— Pasties. 

Parties  to  a  suit  to  foreclose  a  mechanic's  lien,  other  than  the  owner 
and  those  having  claims  for  liens  the  statements  of  which  have  been 
filed  as  required  by  statute,  are  unnecessary. 

8.  Sams. 

In  a  suit  to  foreclose  a  mechanic's  Uen,  any  number  of  claimants  may 
join  as  plaintiffs,  and  those  who  do  not  so  join  may  be  made  de- 
fendants. 
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4.  Samx. 

When  the  record  does  not  show  that  a  person  made  a  defendant  was  a 
necessary  party  to  the  foreclosure  of  a  mechanic's  lien,  it  is,  as  be- 
tween the  other  parties,  immaterial  whether  or  not  process  was 
served  apon  him. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  W.  W.  Cover,  for  appellant. 

Mr.  R.  H.  GiLMOBE,  for  appellee. 

Thomson,  J.,  delivered  the  opinion  of  the  court. 

Appeal  from  a  decree  enforcing  a  mechanic's  lien.  The 
record  is  quite  voluminous,  but  most  of  the  questions  which 
are  discussed  in  the  briefs  of  counsel  are  settled  by  the  plead- 
ings. Outside  of  them  there  was  comparatively  little  for 
the  trial  court  to  investigate.  The  complaint  alleges,  and 
the  answer  does  not  deny,  and  therefore  admits,  that  the 
plaintiff,  Nye,  performed  labor  and  furnished  materials  in 
the  construction  of  a  building  upon  a  parcel  of  laud  owned 
by  the  principal  defendant,  Josie  E.  Branham,  at  the  instance 
and  request  of  C.  A.  Branham,  her  husband,  and  duly  author- 
ized agent ;  that  within  sixty  days  after  the  alleged  comple- 
tion of  his  contract,  the  plaintiff  filed  with  the  recorder  of 
the  proper  county  a  claim  containing  a  statement  of  his 
demand  after  deducting  all  just  credits  and  offsets,  with  the 
name  of  the  owner,  and  the  name  of  the  person  by  whom  he 
was  employed,  and  a  description  of  the  property  to  be  charged 
with  the  lien ;  and  that  written  notice  of  the  intention  to  file 
the  lien  was  given  to  the  owner  twenty-four  hours  before  the 
lien  was  filed.  The  complaint  alleged  that  the  value  of  the 
labor  performed,  and  materials  furnished,  was  $105.08 ;  this 
the  answer  denied.  The  complaint  also  alleged,  and  the 
answer  denied,  that  the  lien  claim  as  filed  contained  a  state- 
ment of  the  terms  and  conditions  of  the  contract  as  the  stat- 
ute requii-es.    Further,  while  not  denying  the  contract  as 
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the  complaiut  stated  it,  the  answer  set  up  a  contract  under 
which  it  alleged  the  plaintiff  acted,  and  then  averred  that  in 
certain  specified  particulars  he  failed  in  compliance  with  its 
teims. 

The  only  issue  made  by  the  pleadings  were  therefore  upon 
the  value  of  the  labor  and  materials,  the  completion  by  the 
plaintiff  of  his  contract  before  filing  his  lien  claim,  and  the 
contents  of  the  statement  filed.  The  court  found  that  the 
value  of  the  labor  and  materials  was  as  the  complaint  stated 
it,  and  there  was  substantial  evidence  in  that  direction.  The 
defendant  introduced  a  written  contract  between  the  plaintiff 
and  C.  A.  Branham,  the  admitted  agent  of  Josie  Bmnham, 
but  there  was  evidence  showing  that  after  its  execution,  and 
during  the  progress  of  the  work,  such  modifications  and 
changes  were,  by  agreement  of  the  parties,  made  in  the 
amount  and  kind  of  work  to  be  done,  that  the  written  instru- 
ment was,  at  best,  only  a  part  of  the  entire  contract.  Upon 
the  questions  of  the  amount  due,  the  terms  and  conditions 
of  the  contract,  and  its  completion  in  accordance  with  its 
terms,  the  court  found  with  the  plaintiff,  and  the  finding, 
being  based  on  evidence  introduced,  is  conclusive  upon  us. 

The  lien  claim  stated  the  terms  and  conditions  of  the  con- 
tract to  be  the  furnishing  of  the  material  and  the  perform- 
ance of  the  labor  by  the  plaintiff,  and  the  payment  of  the 
amount  agreed  upon,  aggiegating  8105.08,  by  the  owner, 
when  the  work  should  be  completed,  and  the  building  ac- 
cepted. This  was  a  sufficient  statement  of  the  terms  and 
conditions  of  the  contract.  The  statute  does  not  contem- 
plate that  all  the  minutisa  and  detail  of  the  work  to  be  done 
shall  be  incorporated  into  the  lien  statement.  If  there  is 
anything  in  the  argument  for  the  appellant,  all  plans  and 
specifications  accompanying  a  building  contract,  and  made  a 
part  of  it,  must  be  shown  in  the  statement  as  conditions  of 
the  contract.  We  cannot  adopt  this  view.  We  think  the 
law  is  satisfied  by  a  general  statement,  such  as  the  one  before 
us,  of  what  each  party  to  the  contract  obligates  himself  to 
do.    See  Tredinnick  v.  Mining  Co.j  72  Cal.  78.     The  court 
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found  that  this  statement  was  in  accordance  with  the  facts. 
Upon  the  questions  of  the  completion  of  the  contmct  and 
the  acceptance  of  the  building,  the  court  also  found  for  the 
plaintiff.  Upon  all  the  questions  of  fact  involving  the  plain- 
tiffs right  to  a  decree,  the  findings  were  in  favor  of  the 
plaintiff  and  there  was  evidence  to  sustain  them. 

Joseph  H.  Smith,  the  public  trustee  of  Arapahoe  county, 
and  Otellis  Eyser,  were  named  as  defendants  in  the  com- 
plaint. Summons  were  served  on  Smith,  but  not  on  Eyser. 
Smith  did  not  appear,  and  the  only  answer  was  that  of  Josie 
E.  Branham.  It  is  objected  that  the  case  went  to  a  decree 
without  service  of  process  on  Eyser.  Nowhere,  in  complaint, 
answer,  evidence  or  decree,  does  it  appear  what  relation 
either  Smith  or  Eyser  sustained  to  the  subject-matter  of  the 
suit.  The  statute  requires  no  parties  to  a  suit  for  the  en- 
forcement to  a  mechanic's  lien,  except  the  owner  and  per- 
sons having  claims  for  liens,  the  statements  of  which  have 
been  filed  as  the  statute  provides.  Any  number  of  lien 
claimants  may  join  as  plaintiffs,  and  those  who  are  not  made 
parties  plaintiff  may  be  made  parties  defendant.  Persons 
claiming  interests  of  some  other  kind  in  the  property  involved 
need  not  be  made  defendants.  So  far  as  the  record  discloses, 
these  two  persons  were  not  necessary  parties,  and  it  is  imma- 
terial whether  process  was  served  on  them  or  not.  What- 
ever interest  the  party  not  served  may  have  in  the  premises 
is  unaffected  by  the  decree.  For  aught  that  is  shown  by  the 
record,  the  court  was  authorized  to  adjudicate  the  contro- 
versy between  the  plaintiff  and  Josie  E.  Branham  without 
the  presence  of  any  other  parties. 

Upon  the  record  the  judgment  was  right  and  must  be  af- 
firmed. 

Affirmed. 


1896.]  Salomon  v.  McRab.  28 


Salomon  v.  MoRab. 

1.  Statutb  of  Fbauds— Evidknce— PLBADme. 

The  statute  of  frauds  establishes  a  rule  of  evidence  rather  than  one  of 
pleading.    HamiU  v.  Hally  4  Colo.  App.  290,  distinguished. 

2.  Sams. 

It  is  generally  held  that  whenever  the  agreement  alleged  by  the  plain* 
tiff  is  denied,  the  plaintiff  is  put  upon  proof  of  a  contract  which  is 
not  void  by  the  statute  of  frauds. 

S.  Sams. 

It  is  essential  to  the  validity  of  an  agreement  required  by  law  to  be  in 
writing  that  its  terms  be  ascertainable  from  the  writing  itself  or  by 
reference. 

4.  Sams. 

A  salesman  sold  bills  of  goods  on  credit  and  indorsed  the  bills  thus: 
"O.  K.  McR.,"  the  latter  letters  being  his  initials.  Held,  that  the 
indorsement  did  not  constitute  an  agreement  or  memorandum  in 
writing  within  the  meaning  of  the  statute  of  frauds,  and  that  parol 
evideifbe  was  not  admissible  to  show  that  by  a  prevailing  custom 
of  the  trade  it  was  intended  by  the  indorsement  that  the  salesman 
should  be  answerable  to  his  employer  for  the  default  of  the  pur- 
ohaser  in  making  payment 

.Error  to  the  District  Court  of  Arapahoe  County. 

Messrs.  Wells,  Taylob  &  Taylor,  for  plaintiff  in  eiTor. 

Mr.  James  B.  Bblfobd  and  Mr.  T.  J.  Galloway,  for 
defendant  in  error. 

BissELL,  J.,  delivered  the  opinion  of  the  court. 

McRae,  the  defendant  in  error,  sued  Salomon  on  a  con- 
tract of  employment,  under  which  he  was  entitled  to  receive 
a  stipulated  wage,  and  averred  performance.  On  the  ter- 
mination of  the  contract,  Salomon  refused  to  pay  him  some 
$292.64,  for  which  he  brought  this  suit.  The  contract  and 
its  terms  were  admitted.  By  way  of  defense  and  counter- 
claim, the  defendant  set  up  representations  alleged  to  have 
been  made  by  McRae  respecting  the  extent  of  his  acquaint- 


24  Salomon  v.  McRae.  [Sept.  T., 

aiice  and  the  trade  which  he  could  control,  and  the  making 
of  an  agreement  between  the  parties  whereby  McRae  agreed 
that  if  he  was  permitted  to  sell  goods  to  divers  persons  on 
credit  he  was  to  guarantee  the  accounts  and  become  respon- 
sible for  all  bills  which  were  contracted  under  that  arrange- 
ment The  defendant  alleged  the  sale  of  a  very  considerable 
quantity  of  goods  on  the  faith  and  strength  of  this  guaranty, 
and  the  execution  of  a  memorandum  in  writing  averred  to  be 
sufficient  to  take  it  out  of  the  statute  of  fmuds.  The  amount 
of  money  thus  due  Salomon  for  unpaid  bills  under  this  ar- 
rangement according  to  his  allegations  was  some  ^730,  for 
which  he  demanded  judgment.  The  replication  denied  the 
guaranty  or  agreement  to  pay  the  accounts  as  stated.  On 
the  trial  the  plainti£f  offered  testimony  which  sustained  his 
cause  of  action.  Thereupon  the  defendant,  in  support  of  his 
counterclaim,  undertook  to  offer  bills  in  evidence  against 
divers  pei-sons  on  which  were  written  the  letters  "O.  K. 
McR.,"  and  attempted  to  prove  the  custom  which  prevailed 
in  the  trade  concerning  the  construction  to  be  put  on  those 
letters,  and  thei-efrom  deduce  a  contract  which  would  suffi- 
ciently satisfy  the  statute.  The  evidence  was  objected  to  and 
excluded,  and  the  i-ulings  of  the  court  thereon  are  assigned 
as  error. 

The  first  proposition  respects  the  absence  of  a  plea  of  the 
statute  in  the  plaintiff's  replication.  Counsel  attempt  to  sup- 
poi-t  their  contention  that  the  statute  of  frauds  must  be 
pleaded  in  order  to  become  available 'by  reference  to  a  case 
decided  by  this  court  (^Hamill  v.  Hally  4  Colo.  App.  290), 
wherein  it  is  said:  ^^The  statute  was  not  pleaded,  which 
alone  is  sufficient  answer."  The  opinion  does  not  support 
the  proposition.  According  to  all  the  authorities  in  this 
state,  the  defense  of  the  statute  of  frauds  is  a  matter  of  evi- 
dence rather  than  a  matter  of  pleading.  The  brief  sentence 
contained  in  the  opinion  of  this  court  which  has  been  referred 
to  is  in  no  sense  opposed  to  this  general  doctrine.  The 
opinion  was  not  rested  on  that  proposition,  nor  was  the  judg- 
ment based  on  it,  though  as  a  legal  pi*oposition  the  statement 
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is  entirely  accurate  a8  applied  to  the  particular  facts  of  that 
case.  According  to  the  complaint  in  that  suit,  the  contract 
was  between  the  plaintiff  and  the  defendant,  and  as  it  was 
alleged  the  plaintiff  was  personally  responsible  for  the  goods 
sold  and  the  work  done,  the  defendant  occupied  no  such  rela- 
tion to  the  matter  in  controversy  as  that  of  a  guarantor  or  a 
person  who  had  promised  to  answer  for  the  debt  or  default 
of  another.  In  the  answer  which  Ham  ill  interposed,  the 
agreement  and  the  performance  were  substantially  admitted, 
although  it  was  stated  genemlly  that  the  work  was  done  and 
the  supplies  furnished  to  persons  other  than  the  defendant 
Hamill.  Under  these  circumstances,  if  Hamill  desired  to 
avail  himself  of  the  statute,  it  was  incumbent  on  him,  if  he 
admitted  the  agreement,  to  plead  its  invalidity  and  rely  on 
the  statutory  defense.  This  has  always  been  the  practice  in 
equity  where  the  plaintiff  relied  on  an  agreement  within  the 
statute  which  was  admitted  by  the  defendant.  To  avail  him- 
self of  the  statute,  the  defendant  was  bound  to  plead  it.  In 
analogy  to  this  rule  of  equity  pleading  and  practice,  it  is 
undoubtedly  true,  under  the  code,  that  if  the  plaintiff  sets  up 
an  agreement  which  is  within  the  statute,  though  not  so 
pleaded,  and  the  defendant  admits  the  contract,  but  relies  on 
the  statute,  he  must  insist  on  this  defense.  This  is  conceded 
by  most  of  the  authorities,  and  no  other  practice  is  available. 
Daniel's  Chancery  Pleading  &  Practice,  vol.  1,  pp.  681  and 
682  (8d  Am.  ed.) ;  Bliss  on  Code  Pleading,  sec.  353  ;  Tucker 
V.  Edwards,  7  Colo.  209;  Hunt  v.  Hayt,  10  Colo.  278. 

This  analysis  will  serve  two  purposes :  It  disposes  of  one 
branch  of  the  contention  of  plaintiff  in  error,  and  advises  the 
profession  of  the  limits  within  which  the  doctrine  stated  in 
Hamill  v.  HaU  can  be  applied. 

A  collateral  inquiry  growing  out  of  this  question  of  plead- 
ing and  practice  is  presented  by  the  situation  of  the  pleadings 
in  the  present  suit.  The  plaintiff  by  his  replication  denied 
the  agreement,  and  insisted  that  thereby  the  statutory  de- 
fense was  available,  and  he  could  insist  on  his  objection  to 
any  proof  which  did  not  embrace  an  agreement  properly  exe- 
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cuted  and  authenticated.  It  is  very  generally  held  by  the 
authorities  that  wherever  the  agreement  is  denied  the  plain- 
tiff is  put  to  proof  of  a  contract  which  is  not  void  under  the 
statute.  Timely  objection  to  the  introduction  of  any  other 
kind  of  evidence  will  exclude  it  and  the  defendant  thus  have 
the  benefit  of  the  bar  as  fully  and  completely  as  though  the 
statute  had  been  specifically  pleaded.  Dunphyv.  Byan,  116 
U.  S.  491. 

This  proposition  being  disposed  of,  we  are  then  brought  to 
the  inquiry  whether  the  evidence  which  the  defendant  offered 
in  support  of  his  counterclaim  was  admissible.  We  conclude 
not.  There  was  no  attempt  whatever  to  prove  any  agree- 
ment, unless  one  is  properly  deducible  from  the  appearance 
of  the  letters  "O.  K.  McR.,"  which  appear  on  the  face  of  the 
bills  with  which  the  defendant  seeks  to  charge  the  salesman. 
The  defendant  conceded  that  the  letters  by  themselves  made 
no  contract  or  agreement,  but  attempted  to  supply  the  neces- 
sary ingredients  required  by  the  authorities  by  proof  of  a  use 
and  custom  which  would  give  to  those  letters  a  distinct  and 
specific  signification.  We  do  not  find  any  of  the  authorities 
go  to  this  limit.  The  essential  terms  of  the  agreement  must 
be  ascertained  by  the  writing  itself  or  by  reference  in  it  to 
something  else.  If  the  agreement  is  at  all  defective,  it  can- 
not be  supplied  by  parol  proof,  and  the  terms  of  the  agree- 
ment gathered  not  from  the  writing  itself,  but  from  parol 
testimony  concerning  the  convention  of  the  parties.  No  well 
considered  case  holds  a  contrary  doctrine.  Williams  v.  Mor- 
ris, 95  U.  S.  444 ;  Reed  on  Statute  of  Frauds,  vol.  1,  sec.  898 ; 
Hall  V.  SouU,  11  Mich.  494 ;  Wright  v.  Weeks  et  al,  25 
N.  Y.  158. 

According  to  all  the  authorities,  the  contract  which  is 
offered  and  which  is  supposed  to  take  the  agreement  out  of 
the  operation  of  the  statute  must  be  complete  in  its  terms, 
and  therefrom  the  court  must  gather  the  conditions  and  be 
able  to  say  that  substantially  the  entire  contract  is  expressed 
in  the  writing. 

It  is  likewise  held  that  the  omitted  terms  and  conditions 
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wbioh  are  essential  to  a  completed  agreement  may  not  be 
shown  by  parol,  nor  can  they  be  supplied  by  proof  of  custom, 
which  is  only  admissible  for  the  purposes  of  interpreting  the 
meaning  of  language  employed  by  the  parties  or  explaining 
it  where  its  meaning  is  otherwise  obscure.  Savings  Bank  v. 
Ward,  100  U.  S.  196 ;  Hintan  v.  Locke,  6  HiU,  487. 

The  evidence  offered  in  this  case  was  far  below  the  level 
of  what  these  authorities  requii*e.  There  was  neither  the 
expression  of  an  agreement,  nor  was  there  a  memorandum  in 
writing  purporting  to  contain  it,  nor  any  other  thing  found 
in  the  evidence  offered,  save  the  letters  which  have  been 
referred  to.  These  of  themselves  make  no  contiuct.  Neither 
parties  nor  consideration  are  expressed ;  there  is  a  total  want 
of  any  statement  of  what  the  agreement  of  the  parties  was, 
or  the  circumstances  under  which  one  was  to  be  bound  and 
a  cause  of  action  come  to  the  other. 

We  conclude  the  court  did  not  err  in  excluding  this  testi- 
mony, and  that  the  judgment  entered  for  the  plaintiff  on  his 
proof  was  entirely  correct,  and  it  will  accordingly  be  affirmed. 

Affirmed. 


MOBRISON  BT  AL.  V.  BarTHOLOMBW. 

FuTDiNOs  OF  Fact,  Whbk  €k>N0LU8rviB. 

The  findings  of  fact  by  the  trial  oourt  upon  oonflioting  evidence  will  not 
be  distnrbed  upon  review. 

Appeal  from  the  District  Court  of  San  Juan  County. 

Messrs.  Babnbs  &  Babkes,  for  appellants. 

Messrs.  Cobkvobth  &  Whiieelbad,  for  appellee. 

Reed,  P.  J.,  delivered  the  opinion  of  the  court. 

This  suit  was  brought  by  appellee  to  recover  9900,  and  a 
balance  due  on  freight  on  an  alleged  purchase  and  delivery 


28  MoEBisoN  V.  Babtholombw.         [Sept.  T^ 

of  a  sawmill.  Appellee  or  his  son,  or  both,  owned  the  ma- 
chinery pertaining  to  a  sawmill,  which  was  in  the  vicinity  of 
Durango.  Appellants  were  constructing  buildings,  owned 
timber,  and  needed  lumber  at  Silverton.  Appellant  Jones 
and  appellee  had  some  conversation  at  Durango  in  regard  to 
the  mill.  Afterwards  the  parties  met  in  Denver,  discussed 
the  matter,  and  the  following  proposition  was  made  by  appel- 
lee in  writing,  to  which  he  signed  the  name  of  his  son.  No 
question  is  made  in  regard  to  the  signing  of  the  name  of  the 
son  by  the  appellee. 

"  Oct.  10, 1894. 
^^  Sawmill  complete  to  saw  lumber,  on  cars,  $900  ;  freight 
on  cars  $100 ;  hauling  and  putting  in  position  $125 ;  total, 
without  covering,  $1,125;  cutting  100  M.  feet  of  lumber 
$1,050.  Will  haul  all  machinery  for  less  than  others  will 
perform  same  work. 

"  Charles  E.  Bartholomew." 

It  is  claimed  by  the  plaintiff  that  the  offer  was  accepted 
as  an  entirety.  At  any  rate,  it  is  shown  by  the  evidence 
that  the  mill  was  shipped,  $70.00  advanced  by  appellants  to 
pay  freight,  that  it  was  put  upon  the  property  of  appellants, 
was  operated  by  the  son,  the  100,000  feet  of  lumber  cut  by 
him  and  paid  for  at  the  stipulated  price  of  $10.50  per  M.,  that 
at  the  settlement  for  the  cutting  of  the  lumber  the  $70.00  ad- 
vanced for  freight  was  not  considered.  The  suit  was  brought 
for  the  price  of  the  mill,  $900,  and  freight,  $225,  less  $70.00 
paid, — $1,055,  and  interest ;  was  tried  to  the  court  without 
a  jury ;  finding  and  judgment  for  appellee  for  $1,080,  and 
costs. 

Appellants  contended  that  they  did  not  buy  the  mill  and 
were  not  to  pay  the  $225  for  the  delivery ;  that  the  only 
contract  was  for  the  cutting  of  the  100,000  feet  of  lumber  at 
$10.50  per  thousand,  which  had  been  paid  and  for  which 
they  held  a  receipt.  The  evidence  of  the  parties  was  con- 
flicting, but  there  is  one  pertinent  fact  that  should  not  be 
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overlooked :  The  meraorandura  and  offer  was  the  only  one 
made.  It  was  delivered  to  appellants  and  retained  by  them. 
There  was  no  erasure,  or  evidence  of  any  modification  or  pala- 
tial acceptance.  It  is  clear  that  there  was  an  acceptance  of  at 
least  a  part  of  the  offer,  and  that  it  was  acted  upon,  and  that 
it  was  regarded  and  retained  by  appellants  as  the  basis  of  the 
oontract.  It  was  contended  that  appellee,  by  reason  of  having 
signed  the  name  of  his  son  to  the  memorandum,  could  not 
recover  as  owner.  By  reference  to  the  written  memorandum 
it  will  be  seen  that  it  was  for  the  sale  and  delivery  of  the 
mill  and  the  cutting  and  delivery  of  100,000  feet  of  lumber. 
The  evidence  shows  that  in  so  far  as  the  cutting  of  the  lum* 
ber  was  concerned,  it  was  the  contract  of  the  son,  who  put 
up  the  mill  and  cut  the  lumber. 

The  title  of  the  mill  was  not  in  question.  It  was  on  the 
property  of  appellants  and  in  their  possession,  and,  there 
being  no  question  in  regard  to  either  title  or  possession,  it 
seems  a  matter  of  no  importance  whether  the  father  or  son, 
or  both,  were  the  owners,  because  in  either  case  the  title 
would  be  complete.  Nor  can  we  see  how  the  signing  by  the 
father  of  the  name  of  the  son  by  his  authorization  could  in 
any  way  affect  the  transaction.  There  was  no  necessity  for 
the  name  of  either ; — appellants  did  not  sign.  On  the  part 
of  the  &ther,  his  offer  was  oral.  As  the  son  was  absent,  and 
was  to  be  a  party  if  the  contract  was  made,  the  father  claimed 
be  was  authorized  to  represent  him,  and  he  signed  the  name 
of  the  son,  so  that  in  case  of  an  acceptance  there  would  be 
no  misunderstanding  on  the  part  of  the  son. 

Upon  the  trial  appellants  called  witnesses  to  prove  that 
the  son  had  stated  that  he  owned  the  mill.  The  court  refused 
it,  and  this  is  assigned  for  error.  The  ruling  was  correct. 
All  the  evidence  upon  the  question  was  that  of  the  appellee 
and  his  son,  who  testified  that  it  was  the  property  of  appel- 
lee, and  proof  that  the  son  had  said  that  he  was  the  owner 
could  in  no  way  affect  the  appellant,  nor  prevent  the  recovery 
of  appellee.  The  title  was  not  in  question,  nor  was  there 
any  attempt  upon  the  part  of  appellants  to  show  that  the  title 
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was  defective,  and  the  testimony,  if  admitted,  could  not  have 
established  title  in  the  son. 

Appellants  called  a  witness  ^*  to  show  that  the  mill  was  in 
poor  condition,  and  that  when  a  party  furnishes  mill  to  cut 
lumber,  it  would  not  be  worth  more  than  $7.50  per  thousand." 
The  refusal  to  admit  the  testimony  is  assigned  for  error. 
Whether  in  poor  or  good  condition  was  of  no  importance. 
No  warranty  or  representations  in  regard  to  the  condition 
were  attempted  to  be  shown.  The  question  of  the  value  of 
cutting  the  lumber  was  not  involved,  nor  was  there  any  ques- 
tion in  regard  to  it.  The  lumber  had  been  cut  and  paid  for 
and  a  full  settlement  had. 

The  only  important  question  in  the  case  was  one  of  fact, — . 
whether  or  not  appellants  had  contracted  to  buy  the  mill. 
Upon  the  question  the  evidence  was  conflicting.     The  court 
found  the  fact  for  the  plaintiff  (appellee),  and  there  was  suffi- 
cient evidence  to  warrant  the  finding. 

Several  other  supposed  errors  are  assigned  upon  the  admis- 
sion and  refusal  of  evidence,  but  they  appear  to  be  more 
technical  than  substantial.  A  ruling  either  way  would  not 
prejudice  appellants  nor  in  any  way  affect  the  merits  of  the 
controversy.  The  only  defense  was  that  appellants  did  not 
buy  the  mill,  and  to  establish  such  contention  the  widest  legal 
limit  was  allowed,  and  that  having  been  found  against  them, 
the  others  were  of  no  legal  significance. 

The  judgment  of  the  district  court  will  be  affirmed. 

Affirmed. 
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Heinz  bt  al.  v.  The  American  National  Bank  of 

Denysb. 

1.  Appbllatb  PBAcncs— Rule  op  Dscibion. 

It  is  an  almost  universal  rule  to  affirm  judgments  which  rest  on  matters 
of  fact  where  there  is  evidence  to  support  them. 

2.  AexNTS  Am)  Aobnct — Evidenob. 

Upon  a  review  of  the  evidence,  it  is  held  that  there  is  enough  in  the  his- 
tory of  the  general  course  of  the  business  of  the  agency  to  charge 
the  principals  with  knowledge  of  the  acts  of  their  agents  and  to 
clothe  them  with  apparent  authority  to  perform  the  acts  complained 
of  sufficient  to  bind  their  principals. 

Error  to  the  District  Court  of  Arapahoe  County. 

Messrs.  Thomas,  Bryant  &  Lee  and  Mr.  C.  H.  Pierce, 
for  plaintiffs  in  error. 

Mr.  T.  J.  O'DoNNELL,  Mr.  W.  S.  Decker  and  Mr.  Mil- 
ton Smith,  f oi;  defendant  in  error. 

BissELL,  J.,  delivered  the  opinion  of  the  court. 

No  legal  question  of  any  considerable  difficulty  is  pre- 
sented by  this  record.  The  facts  are  not  at  all  complicated, 
and  the  conclusions  of  the  trial  court  accorded  with  the 
defendant's  contentions,  and  from  the  judgment  entered 
thereon  the  H.  J.  Heinz  Company  prosecute  error. 

We  find  no  difficulty  in  affirming  the  judgment  if  we  accept 
the  court's  estimate  of  the  evidence,  because  we  are  quite 
able  to  find  in  the  record  sufficient  testimony  to  support  it. 
It  is  an  almost  universal  rule  to  affirm  judgments  which  rest 
on  matters  of  fact  where  there  is  evidence  supporting  the 
judgment.  The  plaintiffs  in  error  recognize  this  rule  and 
attempt  to  take  the  case  out  of  its  operation  by  an  argument 
to  the  point  that  there  is  no  testimony  by  which  the  judgment 
can  be  sustained.     We  cannot  agree  with  their  conclusions 


82  Heinz  v.  Bank.  [Sept.  T., 

in  respect  to  this  matter.  The  H.  J.  Heinz  Company  were 
engaged  in  the  business  of  growers,  packers  and  dealers  in 
pickles,  preserves,  sauces  and  other  condiments,  and  had  an 
oflBce  in  Pittsburg,  Pa.  In  the  conduct  of  their  genei*al  busi- 
ness  they  established  agencies  or  branch  oflBces  in  different 
sections  of  the  country.  One  of  them  was  established  in 
Denver.  When  the  Denver  branch  was  started,  Johnson 
was  put  in  charge  in  February,  1889,  and  he  continued  to 
control  the  agency  until  the  fall  of  1890,  when  he  was  suc- 
ceeded by  Heiser,  who  was  succeeded  by  Schmidtt.  When 
the  agency  was  fii-st  established,  the  accounts  of  the  firm 
were  kept  in  the  individual  name  of  the  manager,  Johnson, 
who  sold  the  goods,  collected  the  money  therefor,  and  depos- 
ited it  in  his  own  name,  checking  on  the  account  as  though 
it  was  an  individual  proposition.  It  continued  in  this  way 
until  the  month  of  April,  1890,  when  the  Heinz  Company 
'  advised  the  American  National  Bank,  where  the  account  had 
been  kept,  that  from  that  time  forward  the  account  should 
be  transferred  to  and  carried  under  the  firm  name  and  sub- 
ject only  to  the  firm's  check.  Antecedent  to«that  time,  as  a 
matter  of  course,  Johnson  had  indorsed  and  collected  all 
checks  which  he  had  received  in  the  usual  course  of  business, 
and  he  had  been  fully  authorized  by  the  firm  to  make  these 
indorsements,  and  under  the  letter  of  April  24th,  which 
directed  the  account  transferred  to  the  firm  name,  it  was 
directly  stated  to  the  bank  that  Johnson  was  authorized  to 
indorse  all  paper  payable  to  the  firm  and  to  deposit  it  to  the 
credit  of  the  account.  There  was  no  limitation  in  that  spe- 
cial direction  which  limited  Johnson's  power  to  indorse  the 
paper  for  the  purposes  of  collection.  There  is  an  undated 
letter  found  in  the  deposition  of  Prager,  who  was  a  member 
of  the  firm,  which  simply  contained  a  general  authority  to 
Johnson  to  indorse  all  checks  payable  to  the  agency  for 
deposit  only  in  the  bank  to  the  credit  of  the  firm.  Pi'ager 
gave  evidence  tending  to  show  that  this  letter  was  mailed 
with  the  other  to  the  bank,  but  the  cashier,  who  was  pro- 
duced by  the  plaintiffs,  testified  that  that  particular  letter 
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was  never  received.  We  do  not  deem  this  of  very  much 
consequence,  because  we  find  in  neither  of  the  letters  any 
limitation  on  the  general  authority  which  the  manager  had 
theretofore  possessed  to  indorse  all  checks  and  drafts  which 
the  agency  might  receive  in  the  transaction  of  the  business. 
Nor  do  we  find  in  either  letter  any  limitation  on  the  author- 
ity of  the  manager  to  indoi-se  and  collect  whatever  drafts  or 
checks  he  might  receive,  devoting  the  proceeds  to  the  pur- 
poses of  the  business  and  the  agency,  without  depositing 
them  to  the  ci-edit  of  the  firm,  when  the  funds  would  only 
be  available  on  the  firm's  check.  We  are  not  able  to  discover 
from  these  two  lettera  any  terms  of  limitation  which  will 
give  any  notice  to  the  bank  that  the  authority  which  the 
genei-al  manager  had  possessed  was  to  be  thereafter  at  all 
restricted  in  its  exercise,  except  as  it  would  be  controlled  by 
the  circumstance  that  some  of  the  funds  might  go  into  the 
firm  account  and  be  deposited  to  the  firm's  credit  in  the 
bank.  It  is  of  course  conceded  that  when  once  the  moneys 
had  reached  the  firm  account  in  the  bank  they  were  no  longer 
subject  to  Johnson's  check,  and  were  only  available  on  paper 
to  which  was  attached  the. firm's  signature.  This  limitation, 
of  course,  continued  from  April  to  the  time  of  the  events 
which  form  the  substance  of  the  controversy.  Johnson  ulti- 
mately severed  his  connection  with  the  firm,  was  succeeded 
by  Heiser,  who  was  followed  by  Schmidtt.  The  business  of 
llie  agency  was  conducted  after  Johnson's  relations  were 
ended  as  before.  During  all  this  time  the  Denver  branch 
sold  large  quantities  of  goods,  collected  the  pay  therefor 
either  by  checks  or  in  money,  indorsed  and  collected  checks 
without  putting  them  to  the  firm's  credit,  and  used  the  pro- 
ceeds in  the  liquidation  of  the  general  current  expenses  of 
the  agency.  This  was  undoubtedly  known  to  the  Pittsburg 
house,  because  the  testimony  clearly  shows  that  statements 
of  the  business  of  the  Denver  branch  were  forwarded  to 
Pittsburg  fi'om  time  to  time,  and  the  money  which  was  depos- 
ited to  the  firm's  credit  after  April  24,  1890,  was  checked 
out  by  the  firm  itself,  and  the  difference  between  the  amount 
Vol.  IX— 8 
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of  money  shown  to  have  been  received  by  the  agency  and 
the  amount  of  the  checks  which  the  firm  had  cashed  undoubt- 
edly disclosed  the  use  of  considerable  funds  by  the  manager 
of  the  Denver  agency  in  the  general  conduct  of  the  business. 
The  H.  J.  Heinz  Company  are  therefore  chargeable  with  full 
knowledge  of  the  coui-se  of  business  at  this  end  of  the  route, 
and  were  advised  from  month  to  month  of  the  fact  that  their 
cashier  and  bookkeeper,  or  general  manager,  whatever  he 
may  be  called,  was  using  such  of  the  funds  as  he  collected 
from  the  sale  of  goods  as  were  essential  to  the  management 
and  conduct  of  the  business.  Whatever  legal  results  flow 
from  this  apparent  delegation  and  use  of  authority  attach  to 
all  the  transactions  of  the  agent,  and  the  firm  at  Pittsbui-g 
are  undoubtedly  liable  to  whoever  dealt  with  the  agents  on 
the  faith  and  strength  of  this  apparent  authonty.  It  was 
shown  by  the  testimony  that  the  agency  had  been  doing 
business  with  the  bank  for  a  long  period  of  time  and  had 
frequently  cashed  checks  without  depositing  them  to  the 
credit  of  the  firm,  and  this  fact  must  have  come  to  the  knowl- 
edge of  the  home  ofiice  many  months  prior  to  the  particular 
transactions  involved  in  this  suit.  This  suit  took  on  some- 
what singular  aspects.  The  bank  had  apparently  cashed 
over  its  counter  a  good  many  checks  for  Schmidtt,  the  agent, 
and  had  collected  those  checks  in  the  usual  course  of  busi- 
ness, either  through  the  clearing  house  in  Denver,  or  through 
the  other  usual  banking  channels.  What  gave  rise  to  the 
dispute  and  the  litigation  is  not  made  quite  evident  by  the 
record.  At  all  events,  the  Heinz  Company  gathered  up 
some  twenty-two  or  more  checks  which  had  been  cashed  by 
the  bank  over  its  counter  on  Schmidtt's  indorsement,  and 
broikght  suit  against  the  American  National  Bank  to  recover 
the  atoount  of  these  checks  on  the  ground  that  the  indorse- 
meats  were  forged  and  unauthorized  and  the  bank  therefore 
liable  «8  for  money  had  and  received  to  their  use  for  what 
they  had  collected.  There  is  no  dispute  about  the  fact  that 
the  bank  advanced  the  money  and  ultimately  collected  the 
checks.     What  became  of  that  money,  whether  it  was  acta- 
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ally  used  for  the  benefit  of  the  Heinz  Company,  is  not  clearly 
disclosed.  Presumptively  it  was.  While  it  is  charged  in 
the  complaint  that  the  company  did  not  receive  the  benefit 
of  the  money,  there  was  no  evidence  offered  which  clearly 
proved  the  money  had  been  diverted  from  the  general  uses 
of  the  company  in  the  payment  of  the  expenses  of  the  Den- 
ver house.  It  is  true  there  are  some  statements  in  a  couple 
of  depositions  found  in  the  record  to  the  Effect  that  the 
company  got  no  benefit  from  those  checks,  but  this  is  only  a 
legal  conclusion,  and  thei*e  was  no  legal  and  competent  evi- 
dence which  even  tended  to  prove  the  money  had  been 
diverted  from  the  legitimate  purposes  and  business  of  the 
agency.  If  necessary,  we  should  be  inclined  to  hold  the 
plaintiffs  bound  to  show  the  illegal  diversion  of  the  money 
in  order  to  establish  their  cause  of  action.  But  this  is  wholly 
unnecessary,  because  there  is  enough  in  the  history  of  the 
general  course  of  business  of  the  agency  to  charge  them  with 
knowledge  of  what  their  agents  did;  to  clothe  the  agents 
with  apparent  authority  to  indorse  the  checks,  cash  them 
over  the  counter  and  use  the  proceeds,  and  therefore  to  bind 
the  Heinz  Company  by  what  the  agents  did  in  the  matter. 

We  do  not  feel  called  upon  to  enter  into  an  extended  or 
exhaustive  discussion  of  the  testimony  and  to  bring  forth  all 
the  arguments  which  might  be  deduced  to  support  the  court's 
conclusion,  but  we  deem  it  enough  to  indicate  the  general 
lines  on  which  the  judgment  could  be  sustained,  and  since 
we  find  enough  evidence  in  the  record  to  support  it,  and  the 
court  committed  no  error  of  law  in  the  progress  of  the  trial, 
we  must  of  necessity  affirm  it. 

Affirmed. 
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Sutton  et  al.  v.  Jones,  Administrator. 
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^  "9    36  1-  Appeals. 

I  19     33|  When  a  party  has,  without  right,  attempted  to  appeal  from  a  judgment 

in  his  favor,  and  has  abandoned  his  appeal  by  failing  to  file  abstracts 
and  briefs,  the  appellee,  although  also  dissatisfied  with  the  judg* 
raent,  has  no^ight  to  submit  the  matter  exparte  upon  abstracts  pre- 
pared by  himself  and  bHefs  in  support  of  his  contentions,  or  demand 
a  decision  of  the  matters  so  presented. 
2.  Samb. 
No  one  can  appeal  from  a  judgment  in  his  own  favor. 

Appeal  from  the  District  Court  of  Arapahoe  County, 

Messi-s.  Bennet  &  Bennet,  for  appellee. 

BissELL,  J.,  delivered  the  opinion  of  the  court. 

This  particular  litigation,  in  one  of  its  aspects  and  in  one 
of  its  phases,  was  before  this  court,  when  we  declined  to 
assume  jurisdiction  to  determine  it,  and  thereupon  the  case, 
as  might  be  done  under  the  statute,  was  transferred  to  the 
supreme  court.  The  appeal  was  there  considered  and  the 
case  reversed  with  directions  to  the  plaintiff  to  file  a  bill  in 
the  nature  of  a  creditor's  bill,  wherein  should  be  set  up  all 
the  various  claims  and  controversies  between  tlie  several  par- 
ties, that  a  judgment  might  be  ultimately  rendered  stating 
and  settling  the  entire  account  and  adjudicating  their  respec- 
tive rights.     Jones  v,  Sutton^  19  Colo.  285. 

The  present  action  is  presumably  the  result  of  that  order 
and  the  action  which  the  parties  took  thereunder.  At  the 
conclusion  of  the  hearing,  a  judgment  was  entered  in  favor 
of  the  plaintiffs  for  $1,000.  From  it  both  the  plaintiffs  and 
the  defendant  prayed  an  appeal,  which  was  allowed  to  each 
party  on  the  filing  of  a  bond  for  a  designated  sum  within  a 
specified  time.  The  plaintiffs,  so  far  as  might  be,  perfected 
their  appeal  by  filing  a  bond  within  the  time  limited.     The 
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defendant  filed  no  bond,  and  consequently  did  not  perfect  his 
appeal.  Afterwai*ds,  under  a  stipulation^  both  parties  united 
in  the  preparation  of  a  bill  of  exceptions,  which  was  incor- 
porated into  the  record  and  brought  to  this  court  by  the 
plaintiffs  as  appellants  and  docketed*  Since  that  time  the 
appellants  have  failed  to  prosecute  their  appeal  and  have 
done  nothing  in  the  premises.  Neither  abstracts  nor  briefs 
have  been  filed  by  them,  and  for  this  reason  the  case  must  be 
dismissed  for  want  of  prosecution. 

The  appellee  has  attempted  to  submit  the  case  tx  parte^ 
and  for  that  purpose  has  prepared  and  submitted  an  abstract 
and  a  brief  in  support  of  his  various  contentions,  and  now 
calls  on  the  court  for  a  decision  of  the  matters  involved.  We 
do  not  feel  at  liberty,  on  his  application,  to  determine  the 
matters  presented.  The  appellee  failed  to  perfect  his  appeal 
by  giving  a  bond,  and  is  not  here  as  an  appellant  with  a  right 
to  call  on  this  court  to  adjudicate  the  errors  which  he  insists 
inhere  in  the  record.  We  know  of  no  practice  or  procedure 
which  permits  an  appellee,  who  may  have  the  right  of  appeal, 
but  who  has  not  perfected  it,  to  require  the  court  to  deter- 
mine the  regularity  or  sufficiency  of  the  judgment,  nor  do  we 
know  of  any  way  by  which  he  can  call  the  judgment  in  ques- 
tion save  by  prosecuting  an  appeal  in  his  own  right,  or  by 
suing  out  a  writ  of  error,  as  he  may  do  in  a  proper  case,  or 
assigning  cross  errors  where  an  appeal  has  been  perfected  and 
is  prosecuted  by  the  one  who  brings  the  case  here. 

It  is  clearly  settled  the  plaintiff  was  without  the  right  of 
appeal,  because  the  judgment  was  in  his  favor.  Fischer  et  aL 
V.  Hanna^  21  Colo.  9 ;  Bogert  et  cU.  v.  Adams  et  aL^  5  Colo. 
App.  610. 

It  is  barely  possible  under  some  circumstances  we  should 
be  compelled  to  take  some  other  course  in  disposing  of  the 
case,  providing  the  plaintiff  had  pui*sued  the  remedy  which 
he  chose,  and  we  were  without  jurisdiction  to  afford  him  the 
relief  which  he  prayed  and  it  appeared  that  he  was  entitled 
to  some  remedy  had  he  seen  fit  to  take  it.  The  present  case, 
however,  presents  no  such  question,  because  the  appellants 
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liave  entirely  failed  to  prosecute  tbeir  appeal  and  are  without 
right  in  this  coui-t,  and  we  are  bound  under  the  practice  to 
dismiss  their  case  for  want  of  prosecution.  It  is  perhaps  to 
be  regretted  that  we  are  compelled  to  reach  this  conclusion, 
but  since  the  defendant  is  not  entirely  remediless  in  the 
premises,  and  may,  if  he  be  so  advised  and  the  facts  warrant, 
take  steps  to  protect  himself  from  the  judgment,  we  cannot 
do  otherwise  than  dismiss  the  case  for  want  of  prosecution. 
This  appeal  will  accordingly  be  dismissed. 

IHsmiued. 
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15  426  J   Lahdlobd  AHi>  Tbhaht^— Removal  OF  FixTUKics. 

Generally,  whatever  a  tenant  affixes  to  leased  premises  may  be  removed 
by  him  during  tlie  term,  provided  the  same  can  be  done  without 
injury  to  the  freehold. 

2.  Samk. 

A  tenant  is  not  to  be  deprived  of  his  right  to  remove  ftztnres  placed  by 
him  on  the  leased  premises  during  the  term  merely  because  of  the 
fact  that  after  he  had  so  placed  the  fixtures  he  took  a  new  lease,  the 
execution  of  which  was  chosen  as  the  most  convenient  method  of 
extending  the  then  existing  lease. 

Appeal  from  the  District  Court  of  Garfield  County. 

Mr.  C.  W.  Darbow,  for  appellant. 

Mr.  John  T.  Shumate  and  Mr.  A.  M.  Stevenson,  for 
appellee. 

Thomson,  J.,  delivered  the  ojunion  of  the  court. 

On  December  8, 1888,  the  appellant  executed  a  lease  to 
Mrs.  Campbell,  the  appellee,  of  a  lot  in  Glenwood  Springs, 
together  with  the  building  situated  thereon,  for  the  term  of 
one  year  from  that  date,  with  the  privilege  of  an  extensioa 
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of  the  lease,  if  appellee  should  so  elect,  for  a  further  period 
of  four  years.  The  appellee  immediately  went  into  posses- 
sion of  the  demised  premises.  Prior  to  the  expiration  of  the 
year,  appellee  elected  to  take  the  extension,  and  the  lease 
was  accordingly  extended  for  four  additional  years,  by  an 
indorsement  made  by  the  appellant  on  the  back  of  the  agree- 
ment. The  appellee  used  the  building  for  the  purposes  of  a 
saloon  and  billiard  ^oom.  In  October,  1891,  the  building 
took  fire,  and  was  so  seriously  damaged  that  a  suspension  of 
the  appellee's  business  was  necessary  until  the  building  could 
be  i-epaired,  the  appellee,  however,  remaining  in  possession. 
The  repairs  were  made  by  the  appellant,  who  also  enlarged, 
the  building  by  an  addition.  On  the  firet  day  of  February, 
1892,  when  the  repaid  and  addition  were  completed,  and  a 
considerable  time  before  the  expiration  of  the  extension,  a 
new  lease  of  the  premises  was  executed  by  the  appellant  to 
the  appellee  for  a  period  of  three  years  from  that  date.  At 
tiie  time  of  the  original  lease  the  floor  of  the  building  was  of 
wood.  Before  the  occuirence  of  the  fire  appellee  replaced 
the  wooden  floor  by  a  floor  of  tiling,  and  also  introduced 
electric  light  apparatus  and  some  other  things  of  a  like  nature 
into  the  building.  Befoi'e  the  expiration  of  the  last  term  of 
lease,  the  appellee  being  about  to  remove  the  tile  floor,  and 
the  other  articles  in  the  nature  of  fixtures  which  she  liad  at- 
tached to  the  building,  the  appellant  brought  this  suit  for  a 
perpetual  injunction  against  such  removal.  The  judgment 
of  the  tiial  court  was  against  him,  and  he  has  brought  the 
case  here  by  appeal. 

There  was  some  little  conflict  between  the  testimony  for 
the  plaintiff,  and  that  given  in  behalf  of  the  defendant,  but 
as  the  court  found  the  facts  to  be  with  the  defendant,  they 
must  be  so  accepted  by  us.  The  tile  floor  was  laid,  and  the 
other  improvements  introduced,  by  the  defendant,  for  the 
purposes  of  her  business.  They  made  the  room  attractive 
and  tended  to  draw  custom  and  benefit  her  trade.  She  in- 
tended to  leave  the  same  kind  of  floor  in  the  building  that  it 
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had  when  she  received  it,  and  otherwise  leave  the  premises 
in  as  good  condition  as  they  were  in  originally. 

The  law  of  fixtures  applicable  to  a  case  of  this  kind  is 
tolerably  well  settled.     Mr.  Washburn  says : 

"The  rule  of  law  as  to  removing  fixtures  is  most  liberal 
when  applied  between  tenant  and  landlord.  And,  as  a 
general  proposition,  whatever  a  tenant  affixes  to  leased  prem- 
ises may  be  removed  by  him  during  the.  term,  providing  the 
same  can  be  done  without  a  material  injury  to  the  freehold." 
1  Washburn  on  Real  Property  (4th  ed.),  27.  See,  also.  Pen- 
ton  V.  Robart,  2  East,  88 ;  Van  Ness  v.  Pdcard,  2  Pet.  141 ; 
Ba7ik  V.  0.  E.  Merrill  Co.,  69  Wis.  601. 

It  is,  however,  contended  that  the  acceptance  by  the  de- 
fendant of  the  new  lease  operated  as  an  extinguishment  of 
the  fit-st  tenancy ;  that  the  taking  of  the  lease  involved  a  sur- 
render by  her  of  the  premises  to  her  landlord  at  the  time  of 
its  execution;  that  having  failed  to  remove  the  fixtures 
before  she  relinquished  her  possession  under  the  fii*st  lease, 
she  lost  her  right  to  do  so;  and  that  they  immediately  upon 
the  surrender  became  part  of  the  freehold,  and  were  included 
in  the  second  lease  as  the  property  of  her  landlord.  It  is 
undoubtedly  true  that  a  tenant  must  avail  himself  of  his 
right  to  remove  fixtures  which  he  has  annexed  to  the  prem- 
ises before  his  tenancy  is  terminated,  and  that  if  he  sufiFera 
his  term  to  expire  and  relinquishes  his  possession  without 
removing  them,  the  right  is  extinct.  But  we  think  the  evi- 
dence hardly  justifies  the  hypothesis  upon  which  counsel 
predicates  his  argument.  Between  the  commencement  of 
the  original  term,  and  the  expiration  of  the  time  for  which 
the  last  lease  was  given,  the  possession  of  the  defendant  was 
continuous.  The  first  term  was  extended  by  agreement  for 
four  years,  and  while  the  term  created  by  the  extension  was 
still  in  existence  the  new  agreement  was  made.  There  was 
evidence  that  it  was  made  at  the  solicitation  of  the  plaintifi^, 
and,  as  to  terms,  was  made  to  suit  the  changed  condition  of 
the  premises,  occasioned  by  the  repairs,  and  the  enlargement 
of  the  building  after  the  fire.     There  was  ample  justification 
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in  the  evidence  for  concluding  that  the  execution  of  the  sec- 
ond lease  was  chosen  as  the  most  convenient  method  of 
extending  the  then  existing  term,  and  embodying  in  an  agree- 
ment the  change  in  the  conditions  of  tenancy  which  the  en- 
lurgement  of  the  building  rendered  proper.  The  court 
evidently  found  that  defendant's  occupancy  of  the  premises 
after  the  execution  of  the  second  lease,  was,  in  effect,  merely 
a  continuation  of  the  old  tenancy ;  and,  as  the  finding  was 
derived  from  evidence  given,  we  are  not  at  liberty  to  disturb 
it.  This  being  the  case,  the  plaintiff  sought  to  remove  her 
fixtures  during  a  term  which  began  with  her  fii-st  occupancy 
of  the  premises,  and  was  therefore  merely  exercising  a  right 
incident  to  her  tenancy. 
Let  the  judgment  be  affirmed. 

Affirmed. 


The  People  ex  rel.  Schmidt  v.  The  County  Court  of 
Arapahoe  County. 

1.  Cebtiobabi. 

Certiorari  lies  from  the  district  court  to  the  county  court  to  review  a 
proceeding  subsequent  to  final  judgment  culminating  an  amend* 
ment  of  the  record  of  the  same,  where  the  jurisdiction  of  the  latter 
court  to  make  the  amendatory  order  is  challenged,  and  the  parties 
are  otherwise  remediless. 

2.  AicENDMBirr  of  Recobd — Evidence. 

The  trial  court,  upon  an  application  to  correct  an  erroneous  entry  of 
record  so  as  to  make  It  express  the  judgment  which  was  in  fact  ren- 
dered, may  proceed  on  evidence  satisfactory  to  itself,  whether  oral 
or  documentary,  record  or  otherwise. 

8.  Same. 

Clerical  errors  in  the  record  of  a  judgment  may  be  corrected  at  a  subse- 
quent term  by  an  amendment  of  the  record. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Messrs.  McIntyre,  Bray  &  Jarvis,  for  appellant. 

Mr.  E.  T.  Cassell,  for  appellee. 
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BisSELii,  J.,  delivered  the  opinion  of  the  court. 

The  county  court  of  Arapahoe  county  made  an  order 
amending  the  judgment  entry  in  the  case  of  Schmidt  v. 
Dreyer,  and  Wolaver,  the  sheriff,  and  the  present  proceed- 
ing is  an  attempt  to  review  that  action  and  restiain  the  court 
from  further  proceeding  in  the  premises. 

The  original  judgment  was  rendered  some  five  or  six  years 
before  the  attempted  amendment,  and  the  time  for  an  appeal 
or  a  writ  of  error  had  long  gone  by.  The  parties  sought  to 
obtain  a  review  of  the  action  of  the  county  court  by  prose- 
cuting error  from  the  order  made  after  the  judgment  had 
been  amended.  This  was  adjudged  irregular  by  the  supreme 
court,  who  held  that  these  mattei-s  could  only  be  reviewed 
on  an  appeal  or  writ  of  error  from  the  final  judgment.  Since 
this  was  impossible,  the  parties  would  be  remediless  unless 
they  were  permitted  to  enforce  the  present  remedy.  Its  reg- 
ularity and  sufficiency  is  not  questioned,  and  it  is  likewise 
apparently  sustained  by  the  authorities.  Schmidt  v.  Dreyer^ 
21  Colo.  100 ;  Schwarz  v.  The  County  Court  of  Garfield  County^ 
14  Colo.  44;  The  People  ex  rel,  Dougan  el  al,  v.  The  District 
Court  of  Lake  County^  6  Colo.  684 ;  Jeffries  v.  Harrington^ 
11  Colo.  191 ;  Duggen  v.  McGruder,  12  Am.  Dec.  527. 

This  preliminary  matter  being  disposed  of,  we  are  brought 
to  the  consideration  of  the  main  question,  which  respects  the 
power  of  the  court  to  correct  its  record  after  the  term  at 
which  the  judgment  was  entered.  There  are  some  minor 
questions  suggested  as  collateral  to  the  main  proposition, 
but  practically  growing  out  of  it*  These  will  be  disposed  of 
in  their  natural  order. 

We  must  first  state  the  facts  which  make  up  the  history 
of  the  case.  For  these  we  depend  on  the  proof  offered  in 
support  of  the  motion.  The  appellant,  Mrs.  Schmidt,  did 
not  controvert  the  showing.  The  facts  were  conceded,  and 
we  are  only  to  ascertain  whether  the  judgment  can  be  sus- 
tained. 

In  1891  Mi-s.  Schmidt  brought  suit  in  replevin  against 
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Dreyer,  and  Wolaver,  the  sheriff  of  Weld  county,  to  recover 
certain  personal  property  which  the  sheriff  had  taken  under 
an  execution  issued  against  Mrs.  Schmidt's  husband  on  a  judg- 
ment which  had  theretofore  been  entered  against  him.  Mrs. 
Schmidt's  contention  was  that  she  had  a  lien  on  the  property, 
and  was  entitled  to  its  possession  because  of  the  terms  of  a 
chattel  mortgage  which  had  been  given  to  her  to  secure  a 
bona  fide  indebtedness.  This  suit  was  tried  in  the  county 
court  and  a  judgment  rendered  for  the  defendants.  In  this 
statement  we  do  not  intend  to  be  undei-stood  as  saying  that 
this  was  the  actual  judgment  rendered,  but  simply  that  it 
went  in  favor  of  the  defendants.  The  case  was  tried  with* 
out  a  jury,  and  the  court  took  it  under  advisement  and  sub- 
sequently rendered  judgment.  What  was  done  at  this  time 
is  the  subject-matter  of  the  present  inquiry.  The  particular 
importance  of  this  action  springs  from  the  objection  which 
the  parties  make  to  the  consideration  of  the  testimony  by 
which  it  is  supported.  After  the  judgment  was  pronounced, 
the  plaintiff  Mi's.  Schmidt  prayed  an  appeal  to  the  district 
court,  and  asked  the  court  to  fix  the  bond  which  should  be 
given  to  perfect  the  appeal.  The  court  fixed  the  bond  at 
$1,400.  The  importance  of  this  fact  is  apparent  when  we 
state  the  conceded  voilue  of  the  property  involved  in  the  re- 
plevin action  was  $l700.  The  plaintiff  Mra.  Schmidt  so  stated 
it,  and  the  defendants  admitted  it.  The  appeal  was  perfected 
and  a  bond  in  this  sum  executed.  After  the  cause  reached 
the  district  court  it  was  ti*ied  to  a  jury,  who  disagreed,  or 
the  judgment  was  set  aside  in  some  way,  and  it  stood  for  a 
new  trial  on  the  issues.  Thereafter  Mi-s.  Schmidt  dismissed 
this  pending  appeal  and  went  into  the  county  court  and  paid 
the  judgment  as  it  then  stood^  This  is  somewhat  signifi- 
cant, because  as  the  judgment  was  in  the  county  court  it 
was  simply  for  the  defendants  and  for  their  costs.  When 
suit  was  brought  on  the  replevin  bond  which  Mrs.  Schmidt 
had  given  in  her  suit  against  Dreyer  and  the  sheriff,  the  par- 
ties were  met  with  the  defense  that  the  judgment  had  been 
satisfied  and  paid,  and  that  there  was  never  any  judgment 
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rendered  for  the  sum  of  f 700.  As  we  imagine,  the  parties 
ill  some  way  discovered  the  mistake  made  by  the  clerk  in 
the  entry  of  the  judgment,  and  in  order  to  escape  their  proper 
responsibility  in  the  replevin  action  dismissed  the  appeal 
and  paid  the  judgment  as  it  had  been  entered.  Whatever 
the  motive  or  whatever  the  purpose,  the  fact  remains  that 
the  parties  attempted  to  get  rid  of  this  judgment  and  thereby 
escape  any  liability  to  respond  for  the  value  of  the  property 
which  had  been  taken  in  the  replevin  action.  We  come  now 
to  the  history  of  the  case  as  it  is  disclosed  by  the  showing 
made  on  the  application  to  the  county  court  to  amend  its 
judgment.  The  motion  was  based  on  the  records  in  the  suit 
of  Schmidt  v.  Dreyer,  and  likewise  on  the  affidavits  of  one  of 
the  attorneys,  the  stenographer,  and  the  county  judge  who 
tried  the  case.  The  affidavits  fairly  and  fully  show  that 
when  the  judge  delivered  his  opinion,  it  was  stated  by  one 
of  the  counsel  that  the  judgment  would  be  assumed  to  be 
for  the  value  of  the  property  or  its  return,  to  which  the  court 
replied,  "  that  is  the  judgment.'^  When  the  judge  was  re- 
quested to  fix  the  bond,  he  fixed  it  in  evident  and  actual 
accord  with  his  statement  "  that  is  the  judgment."  This  is 
manifest,  because  the  bond  was  fixed  in  the  sum  of  $1,400, 
which  was  just  twice  the  amount  of  the  admitted  value  of 
the  property.  There  would  have  been  no  authority  on  the 
part  of  the  court  to  fix  the  bond  in  any  such  sum,  unless  he 
had  rendered  a  judgment  in  favor  of  the  defendants  for  $700, 
or  the  return  of  the  property;  otherwise  the  bond  would 
simply  have  been  sufficient  in  amount  to  cover  the  costs  of 
the  proceedings  below  and  on  appeal.  The  stenogi*apher 
who  took  the  minutes  made  a  notation  that  the  judgment 
was  for  the  defendants.  This  was  evidently  given  to  the 
actual  clerk  of  the  court,  who  thereupon  entered  a  judgment 
in  favor  of  the  defendants  and  for  their  costs. 

On  these  facts  and  on  proof  of  this  description  the  present 
county  court,  presided  over  by  a  different  judge,  made  an 
order  amending  the  judgment  entry  so  that  thereby  the  judg- 
ment was  in  favor  of  the  defendants  in  the  sum  of  $700,  or 
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for  the  return  of  the  property  taken  on  the  replevin  suit 
which  the  plaintiff  had  sued  out.  Mrs.  Schmidt  now  at- 
tempts to  restrain  the  county  court  from  further  proceeding 
in  the  matter  and  enforcing  the  judgment  as  amended. 

One  of  her  principal  contentions  is  based  on  the  character 
of  the  evidence  which  was  offered  and  on  which  the  county 
court  based  its  action.  The  appellant  cites  quite  a  number 
of  cases  wherein  the  question  of  what  proof  can  be  relied  on 
to  justify  a  court  in  amending  its  record  by  a  7iune  pro  tunc 
order,  and  thereupon  asks  us  to  hold  the  affidavits  offered 
inadmissible,  and  to  restrain  the  county  court  from  proceed- 
ing because  there  is  no  absolute  written  evidence,  like  a 
judge's  minutes  or  other  record  proof,  on  which  to  proceed. 
While  we  recognize  the  precariousness  of  the  tenure  by  which 
successful  parties  to  judgments  would  hold  title  if  it  be  con- 
ceded their  rights  may  be  varied,  altered,  or  affected  by  parol 
proof  as  to  what  was  done  at  the  time  of  the  original  entry, 
we  are  also  impressed  with  the  necessity  for  permitting  the 
introduction  of  this  kind  of  proof  in  order  to  do  substantial 
justice  between  parties  whose  rights  are  affected  by  an  inac- 
curate entry.  Had  the  rule  been  otherwise  declared,  it  might 
have  been  supported  by  the  irrefragable  argument  that  the 
parties  were  bound  by  the  judgment  as  it  stood,  because  both 
they  and  their  attorneys  were  cliarged  with  notice  of  its  terms 
and  responsible  for  any  of  its  inaccumcies  or  errors  which 
could  at  all  times  have  been  easily  corrected  at  and  during 
the  term  in  which  the  judgment  was  rendered.  Negligence 
in  this  respect  we  concede  ought  perhaps  in  equity  to  bar 
them.  The  writer  is  firmly  of  the  opinion  this  would  be  an 
equitable  rule.  Parties  and  attorneys  have  no  business  to 
lie  by  and  rely  on  the  acts  of  the  clerk  and  his  accuracy  in 
the  entry  of  judgments,  and  when  he  fails,  call  on  the  court 
years  afterwards  to  correct  the  mistake.  It  is  the  duty  of 
attorneys  to  examine  the  judgment  entries  and  see  that  they 
are  correct,  and  when  errors  have  crept  in,  move  promptly 
for  their  correction.  Whatever  may  be  our  opinion  respect- 
ing it,  the  law  is  othei^ise  written.    It  is  clearly  settled  the 
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tiial  court  may  proceed  on  evidence  satisfactory  to  itself, 
whether  oral  or  documentary,  whether  of  record  or  otherwise, 
to  correct  the  entry  and  make  it  speak  the  judgment  which 
the  court  in  fact  rendered.  This  matter  has  been  set  at  rest 
by  the  supreme  court  of  the  state,  which  is  in  line  with  the 
authorities  of  many  other  states  on  the  same  question.  Doane 
et  aL  V.  Glenn  et  al,^  1  Colo.  454 ;  Freeman  on  Judgments, 
sec.  63 ;  Clark  v.  Lamh,  8  Pick.  414 ;  Frink  v.  Frink^  43  N.  H. 
508 ;  Weed  v.  Weed,  25  Conn.  336 ;  Rugg  v,  Parker,  7  Gray, 
172 ;  In  re  Wight,  Petitioner,  134  U.  S.  186. 

These  authorities  broadly  support  the  power  of  the  court 
to  amend  its  record  and  rest  its  action  on  proof  which  shall 
be  sufficient  in  its  judgment  to  demonstrate  the  error  inher- 
ent in  the  record.  Tested  by  these  rules,  the  county  court 
was  wholly  justified  in  declaring  the  entry  an  erroneous  one. 
The  recollection  of  the  court,  the  recollection  of  counsel,  and 
the  recollection  of  the  stenogmpher  all  unite  on  the  one 
proposition  that  the  judgment  which  the  court  in  fact  de- 
clared was  for  the  defendants  and  for  the  return  of  the  prop- 
erty or  its  value,  which  was  fixed  at  $700.  A  judgment 
which  failed  to  express  this  result  did  not  accord  with  the 
request  of  counsel,  or  the  announcement  of  the  judge  who 
tried  the  case.  It  may,  however,  be  well  insisted  there  is 
record  evidence  to  support  the  motion.  The  right  of  appeal 
was  conditioned  on  the  giving  of  a  bond  in  the  sum  of  $1,400. 
This  is  exactly  double  the  amount  of  what  the  judgment 
would  have  been  and  actually  was  if  these  affidavits  are  true. 
The  court  would  not  otherwise  have  so  conditioned  the  right 
of  appeal.  Nor  is  it  conceivable  that  Mrs.  Schmidt  would 
have  idly  consented  to  the  restriction  of  her  right  by  the 
requirement  of  a  bond  of  this  description  unless  the  judg- 
ment had  been  as  the  parties  now  contend.  Neither  parties 
nor  counsel  consent  to  the  giving  of  extraordinary  bonds 
unwarranted  by  the  statutes.  The  difficulty  which  comes 
to  most  litigants  in  furnishing  this  class  of  securities  always 
results  in  a  contest  over  the  amount  specified  if  the  court  at 
all  transcends  his  power  or  his  duty  in  such  matters.     We 
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therefore  conclude  that  by  the  failure  to  file  counter  proofs 
or  affidavits  it  is  practically  admitted  that  the  judge  did  find 
for  the  defendants  and  did  order  a  judgment  entered  for  the 
return  of  the  property  or  the  payment  of  its  value,  to  wit, 
$700.  On  the  proof,  the  present  court  could  not  have  done 
otherwise  than  conclude  the  entry  was  erroneous,  and  that 
the  error  came  through  tlie  mistake  of  tlie  clerk  who  was 
charged  with  the  duty  of  its  entry. 

This  proposition  being  conceded,  we  are  brought  to  the 
main  question  of  the  power  of  the  court  to  amend  its  records 
after  the  term.  Of  this  there  is  no  doubt.  The  courts  every- 
where concede  authority  to  make  their  records  conform  to 
the  facts.  The  only  possible  limitation  on  the  power  of  the 
courts  in  this  direction  is  found  in  the  general  expression 
that  after  the  term  they  are  limited  to  the  correction  of  those 
errors  which  may  be  regarded  as  of  a  clerical  character,  and 
which,  when  coiTected,  will  make  the  records  conform  to  the 
facts.  The  order  may  only  interpolate  and  make  part  of  the 
record  what  was  in  fact  done.  The  rule  has  been  declared 
by  both  the  appellate  courts  of  this  state  in  harmony  with 
these  general  authorities.  Kindel  v.  The  Lithographing  Co.^ 
19  Colo.  310 ;  Breene  v.  Booths  3  Colo.  App.  470 ;  Breene  v. 
Booths  6  Colo.  App.  140 ;  Freeman  on  Judgments,  sees.  68  and 
70 ;  Gray  v.  Brignardellow^  1  Wall.  627 ;  Inhabitants  of  Limr 
erick,  18  Me.  183 ;  Robs  v.  Ross,  83  Mo.  100 ;  Cleveland 
Leader  P.  Co.  v.  Green,  40  N.  E.  Rep.  201 ;  Phillips  et  al.  v. 
Negley,  117  U.  S.  665  ;  McClannahan  v.  Smith,  76  Mo.  428 ; 
Wooldridge  v.  Quinn,  70  Mo.  370 ;  De  Castro  v.  Richardson 
et  al.j  25  Cal.  49 ;  Compton  v.  Cline,  5  Grat.  137. 

It  must  therefore  be  conceded  the  county  court  had  full 
authority  to  correct  this  entry  so  that  it  should  speak  the 
actual  judgment  pronounced  by  the  court  in  Schmidt  v. 
Dreyer.  We  do  not  understand  there  is  any  disagreement 
between  this  and  the  supreme  court  with  reference  to  this 
general  doctrine,  though  counsel  seek  to  build  up  an  imagi- 
nary difference  between  them.  It  is  quite  true  the  court  in 
the  Kindel  Case  speaks  of  judicial  errors  as  being  the  subject- 
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matter  of  correction  without  stating  the  limitations  which  are 
often  declared  essential  to  the  statement  of  this  doctrine. 
We  do  not  therefrom  conclude  the  supreme  court  intended  to 
lay  down  the  general  doctrine  that  judicial  errora  are  always 
the  subject-matter  of  correction  after  the  term,  and  we  are 
led  to  this  conclusion  because,  as  appears  from  the  opinion  in 
the  Kindel  Case^  the  matter  involved  in  that  decision  was  a 
clerical  error,  which  may  always  be  corrected,  and  for  the 
further  reason  the  authorities  cited  in  the  paragraph  do  not 
support  the  general  proposition,  except  as  it  may  be  limited 
in  accordance  with  the  expression  of  the  genei*al  line  of 
authorities  on  this  question.  We  are  not  called  upon,  how- 
ever, to  discuss  this  question  at  all,  or  attempt  to  reconcile 
the  apparent  rather  than  real  differences  between  the  cases, 
because,  in  the  present  matter,  no  such  question  is  presented, 
and  there  is  no  attempt  to  correct  anything  other  than  a 
clerical  error  which  has  crept  into  the  record  and  made  the 
judgment  something  other  than  that  which  the  court  pro- 
nounced. The  only  reason  we  refer  to  this  matter  at  all  is 
because  of  the  arguments  of  counsel  on  the  question.  The 
only  difference  between  the  case  of  Breene  v.  Booth,  and  Kin- 
del  V.  The  Lithographing  Co.,  is  found  in  the  intimations  of 
the  supreme  court  that  the  rule  which  we  announced  govern- 
ing appeals  did  not  accord  with  their  judgment.  In  the 
Breene  v.  Booth  Case  an  individual  judgment  was  entered 
against  Breene,  and  from  it  he  prosecuted  an  appeal.  There- 
after, by  a  nunc  pro  tunc  order,  the  judgment  entiy  was  cor- 
rected, and  the  judgment  thereupon  became  a  judgment 
against  Breene  and  Booth  as  a  copartnership.  On  the  filing 
of  an  amended  transcript  showing  this  fact,  there  was  an 
attempt  to  prosecute  the  original  appeal  on  the  basis  of  the 
amended  judgment.  This  court  Iield  it  could  not  be  done. 
When  the  case  came  up  afterwards  on  appeal  (6th  Colo.  App. 
140),  and  the  judgment  was  affirmed,  there  was  no  departure 
from  this  general  announcement.  The  supreme  court  would 
seem  to  think  otherwise,  and  to  hold  that  for  the  protection 
of  the  rights  of  the  parties  to  the  suit,  if  the  judgment  should 
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be  afterwards  corrected,  it  might  be  incorporated  into  the 
record  of  the  appeal,  according  to  the  rule  announced  in  the 
8  Bing.  346,  and  the  appeal  be  heard  on  the  amended  record. 
We  have  found  no  case  of  this  description  which  is  based  on 
facts  at  all  similar  to  those  presented  in  the  Breene  v.  Booth 
Case.  Whether,  under  facts  like  those,  the  supreme  court 
would  adhere  to  the  doctrine  which  was  intimated  in  the  Kin- 
del  Case  we  do  not  inquire.  Equitable  considemtions  might 
possibly  support  that  rule,  though  a  strong  argument  would 
be  found  against  it  based  on  the  negligence  of  the  parties  and 
the  attorneys  to  supervise  and  attend  to  the  entry  of  the 
proper  judgment  at  the  time  when  the  clerk  made  the  entry. 
The  inconvenience  and  apparent  injustice  to  the  parties  is 
the  result  of  their  own  folly  and  their  own  negligence,  and 
unless  the  journal  entries  are  matters  of  which  the  parties 
and  the  attorneys  have  no  supervision,  as  is  the  case  in  the 
English  courts,  it  might  be  argued  a  different  rule  should 
prevail.  We  are  not  called  upon,  however,  to  discuss  or  dis- 
pose of  this  matter,  nor  to  determine  what  rule,  if  any,  has 
been  announced  by  the  supreme  court.  In  a  case  requiring 
it,  we  should  undoubtedly  be  called  on  to  ascertain  what  that 
court  had  done,  and  be  bound  to  follow  the  law  as  it  might 
have  been  declared. 

The  action  of  the  district  court  in  the  present  proceedings, 
which  adjudged  the  correction  made  by  the  county  judge 
entirely  regular  and  proper,  is  in  harmony  with  the  law  as 
we  have  herein  stated  it,  and,  its  judgment  being  entirely 
correct,  it  will  be  affirmed. 

Affirmed. 
Vol.  IX— 4 
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MiLLEB,  Administrator,  v.  Hider. 

1.  ADMnrisTBATOB  De  Boias  Nok. 

The  validity  of  the  appointment  of  an  administrator  de  bonis  non  is  not 
aifected  by  the  fact  that  the  first  administrator  was  appointed  before 
the  expiration  of  the  time  in  which  those  having  a  preferred  right 
to  administer  are  allowed  by  law  to  make  application  for  letters, 
especially  when  the  irregularity  of  such  improvident  appointment 
has  been  waived  by  the  acquiescence  of  those  who  had  a  preferred 
right. 

2.  Administbation — ^Removal— Jurisdiction. 

The  court's  jurisdiction  to  remove  an  administrator  is  limited  to  the 
causes  enumerated  in  the  statute.    It  has  no  discretionary  power. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

About  the  1st  of  January,  1893,  Aaron  Ray,  a  resident  of 
Louisville,  Ky.,  temporarily  residing  in  Boulder,  in  this  state, 
died  intestate  at  the  home  of  his  daughter,  Henrietta  Hider 
(appellee),  in  the  city  of  Denver,  leaving  a  wife,  Annie  Ray, 
and  seven  children  by  a  former  wife.  Shortly  after  his  death, 
Robert  J.  Pitkin,  Esq.,  was  appointed  to  administer  his  effects 
in  the  state  of  Colorado.  His  inventory  of  the  estate  was  as 
follows :  Cash  in  First  National  Bank  of  Boulder,  Colo., 
$3,053.60 ;  one  gold  watch  and  chain,  $100. 

It  appeal's  that  during  the  administration  of  Pitkin,  some 
of  the  assets  were  disbursed,  and  that  he  changed  money  in 
the  First  National  Bank  of  Boulder  to  the  Union  National 
Bank  of  Denver,  and  that  on  July  29, 1893,  he  had  on  de- 
posit in  the  Union  National  Bank  of  Denver  $2,328.50,  the 
money  of  the  estate. 

About  that  date  the  Union  National  Bank  failed  or  sus- 
pended payment.  Pitkin  applied  in  the  county  court  for 
leave  to  take  from  the  bank  time  certificates  of  deposit  to 
enable  the  bank  to  pay,  which  petition  was  granted.  Certi- 
ficates of  deposit  were  issued  by  the  bank.  Pitkin  resigned 
as  administrator,  and  on  August  28, 1893,  Miller  (appellant) 
was  appointed  in  his  place. 
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On  the  18th  day  of  October,  1894,  appellee  filed  in  the 
county  court  a  petition  asking  for  a  removal  of  appellant  a8 
administrator  of  the  estate,  and  that  she  be  appointed  in  his 
stead* 

It  was  charged  in  the  petition  that  upon  the  resignation  of 
Pitkin,  Miller  (appellant)  improperly  and  surreptitiously  pro- 
cured his  own  appointment  as  administrator  of  the  estate, 
notwithstanding  the  petitioner  was  a  resident  of  this  state 
and  a  relative  and  willing  to  serve  as  administratrix ;  that 
Miller  was  the  attorney  of  Pitkin,  administrator,  and  as  sucii 
was  paid  by  Pitkin  $250  for  services  out  of  the  assets  of  the 
estate ;  that  such  sum  was  grossly  exorbitant,  unreasonable 
and  excessive  compensation  for  such  services ;  that  by  reason 
of  having  been  the  attorney  of  Pitkin  he  was  disqualified  to 
act  as  administrator ;  that  he  was  wholly  irresponsible  and 
insolvent ;  that  he  had  wasted  and  mismanaged  the  estate ; 
that  Miller,  as  such  administrator,  received  certain  certifi- 
cates of  deposit  of  the  Union  National  bank  to  the  amount 
of  92,068 ;  that  they  were  worth  their  face  or  par,  and  could 
have  been  readily  sold  for  that  amount ;  that  Miller  obtained 
an  order  from  the  county  court  to  sell  the  certificates  for  80 
per  cent  on  the  dollar;  that  such  sale  was  unnecessary ;  that 
there  was  no  urgent  demand  at  the  time  of  such  sale  for 
funds  of  said  estate ;  that  in  selling  the  certificates  he  was 
grossly  negligent  in  his  duties  as  administrator ;  that  appel- 
lant, as  administrator,  has  neglected  to  defend  the  estate 
against  unjust  claims ;  that  Mrs.  Annie  Ray,  the  widow,  has 
filed  certain  pretended  claims  against  said  estate  which  had 
not  yet  been  heard  or  allowed,  and  charges  that  Miller,  as 
administrator,  had  cooperated  with  and  been  in  collusion  with 
the  widow* 

Appellant  answered,  denying  that  he  improperly  or  for 
any  improper  purpose  applied  for  appointment  as  adminis- 
trator ;  alleges  that  all  the  heirs  of  Aaron  Ray  were  of  full 
age  at  the  time  of  his  death ;  knew  of  the  appointment  of 
Robert  Pitkin  as  administrator,  and  permitted  him  to  act  as 
such  without  objection  and  received  the  benefits  thereof^ 
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that  they  received  large  amounts  of  money  from  him  which 
were  divided  among  them ;  that  appellant  was  appointed 
administrator  with  the  full  knowledge  and  consent  of  the 
widow ;  that  the  time  allowed  by  statute  for  application  of 
the  heir  at  law  to  appointment  had  then  expired;  didn't 
know  whether  appellee  was  the  daughter  of  Ray  or  not; 
didn't  know  whether  or  not  she  resided  in  the  state  at  the 
time,  but  that  she  made  no  application  to  be  appointed  ad- 
ministratrix until  after  the  expiration  of  the  time  under  the 
statute  had  elapsed.  Denied  that  he  is  totally  or  at  all  unfit 
for  the  office  of  administrator  of  the  estate;  denied  the 
charge  of  unfitness  and  insolvency;  denied  that  he  had 
wasted  or  mismanaged  the  estate  or  that  he  was  insolvent. 
Admits  that  the  principal  assets  were  certificates  of  deposit 
of  the  Union  National  Bank.  Alleges  that  the  transaction 
with  the  Union  National  Bank  was  made  by  Pitkin,  with 
which  he  had  nothing  to  do,  and  for  which  he  was  not  re- 
sponsible. Alleged  that  the  certificates  were  of  uncertain 
value ;  and  denied  that  the  bank  was  ready  and  willing  to 
redeem  the  certificates  at  par.  Denies  that  he  had  failed  to 
defend  against  unjust  claims  or  that  he  had  cooperated  with 
or  acted  in  collusion  with  Annie  Ray,  the  widow. 

An  order  was  made  in  the  county  court  for  the  removal  of 
appellant  as  administrator.  Case  was  certified  to  the  district 
court.  The  order  of  the  lower  court  was  sustained  removing 
Miller  as  administrator,  from  which  judgment  an  appeal  was 
taken  to  this  court. 

Messi"s.  Miller  &  Saybr,  Mr.  J.  T.  Deweese  and  Mr, 
W.  P.  Freeman,  for  appellant. 

Mr.  W.  E.  Richards  and  Messrs.  Thomas,  Bryant  & 
Lee,  for  appellee. 

Reed,  P.  J.,  delivered  the  opinion  of  the  court. 

Robert  J.  Pitkin  was  appointed  administrator  February  14, 
1893.     Appellee,  a  resident  of  the  state,  was  at  that  time 
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tempoi-arily  absent;  returned  the  ensuing  month.  No  ob- 
jection was  made  by  appellee.  No  petition  for  his  removal 
nor  application  of  appellee  to  be  appointed  in  his  stead  as 
next  of  kin.  Mr.  Pitkin  transacted  nearly  all  the  business 
of  the  estate,  administrating  without  question  or  objection  ; 
collected  and  distributed  all  or  nearly  all  the  available  assets 
of  the  estate.  He  resigned  September  6, 1893.  At  the  time 
of  his  resignation  the  assets  remaining  in  his  hands  appear 
to  have  been  three  certificates  of  deposit  of  the  Union  Na- 
tional Bank,  which  had  suspended  payment.  At  the  time 
the  bank  suspended,  Pitkin,  as  administrator,  had  in  it  the 
money  of  the  estate,  amounting  to  f  2,328.50.  He  applied  to 
the  county  court  for  leave  to  take  time  certificates  of  the 
suspended  bank  for  the  amount,  which  was  allowed.  Appel- 
lant was  appointed  administrator  to  succeed  Mr.  Pitkin.  No 
objection  to  his  appointment  appears  to  have  been  made,  nor 
to  his  administration,  until  October  18,  1894,  although  the 
appointment  was  made  August  28, 1893.  On  September  14, 
1893,  appellant  represented  to  the  county  court  "  that  assets 
of  said  estate  consist  principally  of  certain  bank  certificates 
of  uncertain  value.  Pmys  permission  to  sell  the  same  for 
the  purpose  of  paying  claims  and  costs  of  administration, 
provided  same  can  be  sold  at  eighty  cents  on  the  dollar." 
The  order  was  made  allowing  the  sale  without  objection,  and 
the  sale  of  the  certificates  for  $2,068.05  was  made,  realizing 
tl,654.44,  with  which  appellant  charged  himself. 

On  August  29,  1893,  he  made  a  report,  in  which  he  cred- 
its himself  with  $108.50  paid  to  discharge  sundry  small  bilfs 
allowed  by  the  court,  apparently  without  contest,  and  shows 
a  balance  in  hand  of  $1,545.94.  On  February  6,  1894,  he 
filed  another  report,  in  which  he  credits  himself  with  sums 
paid  on  bills  to  doctors  and  counsel  for  the  widow  amounting 
to  $231.  The  bills  appear  to  have  been  allowed  by  the  court 
without  protest  or  objection*  This  left  in  his  hands  for  dis- 
tribution $1,314.94,  the  distribution  of  which  and  final  settle- 
ment appears  to  have  been  all  left  for  appellant  to  do,  when 
the  application  was  made  for  his  removal. 
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It  appeal's  that  there  were  eight  heirs, — ^the  widow  and 
seven  children  by  a  former  wife, — all  of  full  age,  and  that 
appellee  was  the  only  one  of  the  number  who  felt  aggrieved. 
The  other  seven,  by  counsel  indorse  and  support  appellant 
in  this  contest. 

The  charges  made  were :  First,  The  appellant  was  attorney 
for  Mr.  Pitkin  during  his  administration,  and  that  he  was 
paid  for  services  by  Mr.  Pitkin  $260  from  the  assets  of  the 
estate,  and  that  the  sura  was  grossly  exorbitant  and  excessive. 
Admitting  the  allegation  to  be  true,  it  occurred  previous  to 
his  administration, — was  paid  by  the  former  administrator  to 
him.  If  improperly  paid,  the  charge  of  maladministration 
would  be  against  the  former  administrator,  who  had  made, 
without  objection,  a  final  settlement.  That  he  had  received 
too  great  a  fee  for  legal  services  prior  to  his  appointment  had 
no  connection  with  his  administration,  did  not  disqualify  him, 
and  was  no  ground  for  impeachment  or  removal.  Second. 
That  appellant  had  wasted  and  mismanaged  the  estate  in  sell- 
ing the  certificates  at  80  cents  on  the  dollar. 

Some  evidence  in  support  of  this  allegation  was  attempted. 
W.  H.  Trask,  cashier  of  the  Union  National  Bank,  was  called. 
His  evidence,  to  say  the  least,  was  peculiar.  He  admitted 
that  the  bank  was  suspended,  was  not  taking  up  its  certifi- 
cates on  presentation  and  in  the  ordinary  coui-se  of  business ; 
said  bank  had  not  suflBcient  funds  to  meet  demands ;  if  given 
time  it  would  pay  them  all.  **  Whenever  they  [the  certifi- 
cates] were  offered  to  the  bank  at  a  discount,  we  promptly 
paid  the  face  of  them,  not  to  allow  them  to  go  at  a  discount 
on  the  street."  Did  not  recollect  appellants  going  to  the 
bank  and  trying  to  get  "a  settlement  at  some  price  of  these 
certificates.  If  you  had  made  any  such  offer,  would  have 
paid  them  in  full, — our  custom  at  the  time.  Mr.  Pitkin 
could  have  got  it  out  if  he  said  he  would  have  to  have  it ; 
could  have  got  it  in  full.  He  didn't  represent  it  as  neces- 
sary. I  say  if  you  had  come  to  our  bank  with  that  certifi- 
cate and  represented  that  you  were  going  to  sell  it  at  a 
discount,  I  would  h^ve  paid  it  in  full;  that  I  did  with  other 
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certificates  before  and  after.'*  Again :  "  If  Judge  Miller  had 
come  to  me  and  said  he  was  going  to  sell  that  at  eighty  cents 
on  the  dollar,  I  would  not  have  permitted  it,  but  would  have 
paid  it  in  full." 

This  shows  a  curious  management  of  bank  affairs.  The 
bank  was  not  taking  up  its  paper  upon  presentation,  but  in 
order  to  get  the  money  *^an  uigent  appeal  for  money  must  be 
made,*'  or  an  offer  made  the  bank  to  discount  the  paper.  We 
are  not  informed  what  was  necessary  to  constitute  an  "  ur- 
gent appeal,"  nor  why  it  was  necessary  to  offer  a  discount  to 
obtain  the  money  in  full;  but  the  trouble  is  that  it  was  not 
shown  that  appellant  was  informed  of  the  fact  that  he  could 
obtain  the  face  by  an  "  urgent  appeal"  or  offering  a  discount. 
It  is  quite  probable  that  if  he  had  been  informed  he  would 
have  made  the  most  urgent  appeal  of  which  he  was  capable 
and  offered  the  paper  at  a  ruinous  discount. 
Appellant's  uncontmdicted  evidence  was  as  follows: 
"  I  think  I  sold  $2,068.05  of  these  certificates.  I  so  re- 
poi-ted  and  charged  myself.  ♦  *  *  It  was  a  public  sale ;  was 
talked  of  for  some  time.  I  went  to  the  American  National 
Bank.  Went  to  Mr.  Swallow.  Employed  a  broker  and 
sent  him  around  over  the  city  for  two  weeks  hunting  the 
best  figure  I  could  get.  Went  everywhere  I  thought  there 
was  a  chance.  Asked  the  bank ;  they  said  they  were  good, 
but  I  could  not  get  the  mone3\  There  were  claims  urged 
for  payment  and  creditors  were  clamorous.  I  had  to  use  my 
own  money  and  some  of  the  creditors'.  I  paid  them  rather 
than  be  annoyed  to  death.  My  recollection  would  be  I  sold 
all  of  them.  The  business  was  done  through  Horton,  the 
broker  that  was  employed.  I  sold  all  of  them  for  some  price. 
I  sold  some  of  my  own.  I  sold  as  low  as  75  cents.  I  knew 
the  bank  had  reopened ;  as  I  understand  it,  that  certain  cer- 
tificates had  become  due.  If  you  mean  in  the  general  sense 
of  the  term, — to  pay  what  they  owed, — I  don't  consider  that 
they  reo{)ened  at  all.  Had  issued  time  certificates;  they 
were  open  doing  some  kind  of  business.  Impression  left  on 
me  is,  it  didn't  look  like  a  bank  doing  business,  the  recollec- 
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tion  I  have  of  it  now.  My  idea  was  simply  to  do  my  duty, 
and  try  and  save  what  of  that  estate  I  could  for  the  parties 
interested,  and  it  was  done,  if  you  please,  at  the  request  of 
the  parties  interested.'* 

The  remaining  charge  is  "  that  Mrs.  Annie  Ray,  the  widow, 
has  filed  certain  pretended  claims  against  said  estate  which 
have  not  yet  been  heard  or  allowed,"  and  that  appellant  had 
cooperated  with  and  colluded  with  the  widow. 

The  statement  is  too  indefinite  to  require  any  attention. 
The  filing  of  questionable  claims  by  the  widow  cannot  be 
imputed  to  the  administrator.  It  is  not  stated  that  he  had 
either  advocated  or  resisted  them,  and  the  charge  of  cooper- 
ation and  collusion  is  too  general,  and  is  not  sustained  by 
any  evidence.  The  fact  that  the  other  six  heii-s  had  not 
learned  tliat  they  were  being  wronged  and  the  assets  of  the 
estate  dissipated  goes  far  to  sustain  the  inference  that  the 
trouble  arose  between  appellee  and  the  widow.  No  evidence 
appears  to  show  any  fi-audulent  or  illegal  acts  of  the  admin- 
istrator, nor  any  statutory  cause  for  removal. 

By  statute  (sees.  4696  and  4697,  Mills'  Ann.  Stats.),  it  is 
provided  that  the  estate  shall  be  administered  by  the  widow 
or  next  kin,  preference  being  given  to  the  widow,  if  they 
will  accept  the  same  and  are  not  disqualified. 

Mills'  Ann.  Stats.,  p.  2429,  sec.  4696  :  "  But  if  no  widow  or 
other  relative  of  the  intestate  shall  apply  within  twenty  days 
from  the  death  of  such  intestate,  the  county  court  may  grant 
administration  to  any  creditor  or  creditors  who  shall  apply 
for  the  same ;  and  in  case  no  such  application  be  made  by 
any  creditor  or  creditors  within  ten  days  next  ensuing  the 
lapse  of  said  term  of  twenty  days  as  aforesaid,  administm- 
tion  may  be  granted  to  any  pereon  or  persons  whom  the 
judge  of  probate  may  think  will  best  manage  the  estate." 

By  section  4697  it  is  provided  that  within  the  time  allowed 
the  widow  or  next  of  kin  to  apply  to  administer,  applicants 
shall  produce  satisfactory  evidence  that  the  persons  having 
the  preference  have  relinquished  their  prior  right;  "pro- 
vided, such  application  shall  be  made  within  the  space  of 
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thirty  days  next  ensuing  the  death  of  any  such  intestate  as 
last  aforesaid ;  but  if  such  application  be  made  after  the  ex- 
piration of  thirty  days  it  shall  not  be  necessary  to  make  such 
proof,  and  the  county  court  may  proceed  to  grant  letters  to 
such  applicant  or  applicants,  or  any  other  person  or  per- 
sons, as  he  may  think  fit." 

At  the  time  of  the  appointment  of  Mr.  Pitkin,  Febru- 
ary 14th,  appellee  was  absent,  and  the  statutory  time  had 
not  expired.  In  her  evidence  she  says  she  returned  in  March, 
but  what  date  is  not  shown.  It  may  be  that  Mr.  Pitkin  was 
improvidently  appointed  and  the  appointment  erroneous. 
If  such  was  the  case,  appellee  could  have  made  application 
and  had  him  removed  and  his  acts  declared  void.  Schnell  v, 
^iiy  of  Chicago^  38  111.  389.  But  the  right  was  waived  by 
silence  and  acquiescence.  But,  however  that  may  have  been, 
the  statute  had  no  application  to  his  successor,  appointed  in 
September,  after  Mr.  Pitkin's  resignation.  No  protest  or 
objection  was  made  to  appellant's  appointment,  nor  an  appli- 
cation made  by  the  appellee  to  be  appointed.  After  the  ex- 
piration of  the  year,  and  acquiescence  in  the  appointment, 
there  was  no  legal  force  in  the  claim  of  right  as  next  of  kin. 

By  section  4719,  Mills'  Ann.  Stats.,  it  is  provided  that  let- 
tei-s  of  administration  may  be  revoked  where  the  administra- 
tor wastes  or  mismanages  the  estate  or  conducts  himself  in 
such  manner  as  to  endanger  his  coadministrators  or  securi- 
ties. The  court  can  exercise  no  discretionary  power.  The 
removal  can  only  be  for  statutory  cause.  Munroe  v.  The 
People,  102  111.  406. 

The  language  of  the  statute  is  sufficiently  broad  to  admit 
proof  of  any  waste  or  mismanagement.  The  language  of 
the  petition  is  as  broad  and  general  as  that  of  the  statute  : 
"  He  has  wasted  and  mismanaged  the  estate."  Proof  of  any 
waste  or  mismanagement  was  admissible,  and  appellee  sig- 
nally failed  to  establish  either. 

It  follows  that  the  court  erred  in  removing  appellant,  and 
that  the  judgment  must  be  reversed  and  cause  remanded. 

Revened. 
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Deutsch  v.  Baxter. 

1.  Allegatiok  ajstd  Pbo'of — Vabiance. 

It  seems  that  an  allegation  that  the  claim  sued  on  had  been  assigned  to 
the  plaintiff  is  not  supported  by  proof  of  a  written  assignment  of 
the  claim  to  him  as  trustee. 

2.  Agents  and  Agency — Inconsistent  Employment. 

A  broker  who  acts  in  the  same  transaction  as  the  agent  of  parties  whose 
interests  are  antagonistic,  is  not  entitled  to  compensation  from 
either. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Appellant  was  the  owner  of  some  lots  and  buildings  on 
Market  street  in  this  city.  On  the  10th  of  December,  1888, 
he  entered  into  a  contract  with  Braun  &  Bochow,  as  agents, 
to  sell  the  propei-ty.  It  is  alleged  that  under  such  contract 
Braun  &  Bochow  negotiated  a  sale  of  the  property  to  Oscar 
Renter  for  $120,000 ;  that  during  the  month  of  December 
Reuter  paid  appellants  fl,000  on  the  purchase,  to  be  for- 
feited in  case  Reuter  did  not  complete  the  purchase.  The 
purchase  was  not  completed.  It  is  shown  that  Reuter  at- 
tempted to  complete  the  purchase  in  accordance  with  the 
contract,  tendered  $40,000,  the  amount  due,  and  demanded 
compliance.  The  tender  was  refused.  The  cause  is  not 
clearly  shown.  Reuter  brought  a  suit  for  specific  perform- 
ance, which  was  tried,  resulting  in  failure  and  the  dismissal 
of  the  suit.  Afterwards,  by  some  arrangement  between  ap- 
pellant and  Reuter,  appellant  returned  to  Reuter*  the  $1,000 
(the  half  of  which  is  claimed  as  forfeit  in  this  suit),  and  all 
negotiations  for  purchase  were  dropped  and  the  matter  set- 
tled. The  claim  of  Braun  &  Bochow  was  assigned  to  ap- 
pellee, who  brought  suit  for  $500,  the  one  half  of  the  $1,000 
claimed  by  him  to  have  been  forfeited,  there  being  an  agree- 
ment in  the  contract  that  Braun  &  Bochow  should  receive 
one  half  of  all  payments  forfeited.  The  defendant  Deutsch 
answered,  denying,  generally,  every  allegation  of  the  com- 
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plaint,  and  interposed  a  special  defense.     The  case  was  tried 
to  the  court.    Findingfor  the  plaintiff  and  judgment  for  8500. 

Messrs.  Talbot,  Denison  &  Wadlby,  for  appellant 

Mr.  Jos.  N.  BAXTEBy  pro  ae. 

Reed,  P.  J.,  delivered  the  opinion  of  the  court. 

There  are  several  errors  assigned.  The  suit  was  brought 
by  appellee  in  his  peraonal  and  individual  capacity.  In  the 
complaint  it  is  alleged  that  the  claim  was  assigned  to  him. 
Upon  the  trial  plaintiff  (appellee)  offered  in  evidence  an 
instrument  in  writing,  being  an  assignment  to  him  as  trustee, 
which  was  objected  to  by  the  defendant  for  the  reason  that  it 
showed  the  assignment  to  have  been  made  to  appellee  as 
trustee  and  was  not  admissible  in  support  of  the  complaint. 
The  objection  was  overruled  and  an  exception  taken  to  the 
ruling  of  the  court,  and  error  assigned. 

The  only  evidence  in  support  of  the  allegation  in  the  com- 
plaint was  the  written  instrument.  It  was  ably  contended 
in  argument  that  the  written  instrument  was  inadmissible, 
and  many  authorities  are  cited  to  support  the  proposition 
that  the  assignment  being  to  appellee  as  trustee,  no  action 
could  be  maintained  by  him  in  his  individual  capacity,  and 
that  the  case  alleged  in  the  complaint  was  so  variant  from 
the  one  made  by  the  instrument  in  writing  that  the  admis- 
sion of  the  latter  was  error.  Upon  principle  the  contention 
would  seem  to  be  valid,  but  how  far  the  code  controls  we 
have  not  examined.  Preferring  to  put  the  decision  of  the 
case  on  less  technical  ground,  will  only  suggest  that  the  com- 
plaint should  be  so  reformed  as  to  make  the  same  case  as  that 
of  the  evidence. 

It  is  contended  that  the  refunding  of  the  money,  under  the 
circumstances,  by  appellant,  and  his  refusal  or  inability  to 
comply  with  his  contract,  prevented  the  $1,000  in  his  hands 
being  forfeited  under  the  contract,  and  having  been  properly 
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returned  to  Reuter  no  cause  of  action  could  be  maintained 
for  one  half  by  appellee. 

During  the  pendency  of  negotiations  an  attempt  was  made 
by  Reuter  to  have  appellant  accept  other  real  estate  in  part 
payment  of  the  purchase  money.  To  effect  it,  Braun  & 
Bochow  made  a  contract  with  Reuter  whereby  they  were  to 
attempt  to  influence  or  induce  appellant  to  take  the  property, 
and  for  such  service,  if  successful,  were  to  be  paid  $500  by 
Reuter.  Such  contract  was  clearly  established  by  the  evi- 
dence. 

It  is  contended  that  such  employment  was  incompatible 
with  the  employment  by  appellant,  aiid  precluded  his  re- 
covery. It  is  clear  that  the  contract  of  Braun  &  Bochow 
with  Reuter  for  a  commission  of  f  500  to  effect  the  trade  and 
exchange  of  property,  and  their  efforts  to  secure  the  exchange 
with  their  principal,  was  incompatible  with  their  duty  to 
appellant.  That  "no  man  can  serve  two  mastera  "  is  as  true 
in  fact  as  when  enunciated  over  1800  yeai-s  ago,  and  is  as 
well  undei-stood  as  a  canon  of  law.  As  a  rule  in  ethics,  ac- 
cording to  the  decisions,  such  a  second  employment  destroys 
the  agency.  The  rule  is  well  settled  that  the  agent  can  col- 
lect from  neither.  It  is  put  upon  the  ground  of  public  policy. 
The  principal  is  entitled  to  the  fidelity  and  best  services  of 
the  agent,  which  is  impossible  when  tlie  agent  is  emploj'cd 
by  both  parties  in  the  same  transaction,  when  their  interests 
are  antagonistic.  See  Farnsworth  v.  Hemmer^  1  Allen  (Mass.), 
494 ;  Everhart  v.  Searle,  71  Pa.  St.  256  ;  Banin  v.  Clark,  41 
Md.  158 ;  Flnnerty  v,  Fritz,  5  Colo.  174. 

In  this  case  it  is  shown  that  neither  employer  knew  of  the 
employment  by  the  other,  but  if  both  had  known  the  agent 
could  not  recover  from  either.     Raisin  v.  Clark,  supra. 

Was  the  $1,000  forfeit,  so  as  to  entitle  an  agent  to  the  one 
half?  To  have  been  forfeit,  default  or  noncompliance  must 
have  been  that  of  Reuter.  No  such  fact  is  shown.  On  the 
contrary,  he  is  shown  insisting  upon  compliance,  tendering 
the  amount  due  and  bringing  a  suit  for  specific  performance. 
The  reason  for  the  failure  to  complete  the  transaction  is  left 
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obscure  by  th©  evidence,  but*  it  is  inferable  that  appellant 
could  not  make  satisfactory  title ;  but  whatever  it  was,  it 
was  clearly  a  failure  or  refusal  on  the  part  of  appellant.  One 
clause  of  the  contract  reads  : 

"Said  Deutsch  shall  make  title  perfect  if  he  can,  but  if  it 
cannot  be  made  perfect,  and  said  Renter  shall  not  elect  to 
take  same  within  four  months  from  January  1,  1889,  said 
Deutsch  may  rescind  this  agreement  and  declare  it  null  and 
void  and  of  no  further  effect,  upon  repayment  to  said  Renter 
of  the  f  1,000  forfeit  hereinafter  mentioned." 

Under  that  clause,  or  for  some  other  reason,  it  is  evident 
that  appellant  rescinded,  and  was  either  unable  or  refused  to 
complete  the  contract.  He,  being  in  default  and  unable  to 
comply  or  rescinding  under  the  agreement,  could  not  keep 
the  f  1,000,  and  was  bound  legally  and  equitably  to  repay  it. 
It  is  a  well  settled  rule  of  law  that  in  order  to  rescind  the 
parties  must  be  placed  in  statu  quo  as  of  the  time  the  contract 
was  made.  We  conclude  that  the  money  never  became  for- 
feit, and  that  appellee  could  not  maintain  an  action  for  the 
one  half. 

For  reasons  stated  the  judgment  will  be  revei'sed  and  cause 
remanded. 

lieversed. 


Gbebn  v.  Hughes. 


Appbai^ — ^Wrft  of  Ebbob. 

An  order  denying  a  motion  to  reinstate  an  action  which  has  been  dis« 

missed  is  not  a  judgment  from  which  an  appeal  may  be  taken  or  to 

which  a  writ  of  error  lies. 

Appeal  from  the  District  Court  of  Pitkin  County. 

Mr.  H.  L.  McNair,  Mr.  E.  B.  Green  and  Mr.  T.  A. 
Green,  for  appellant. 

Messrs.  Teller,  Orahood  &  Morgan,  for  appellee. 


62  Gbeen  v.  Hughes.  [Sept.  T., 

Per  Curiam.  Green  attempts  to  prosecute  an  appeal  in 
this  case,  and,  having  filed  his  transcript  of  record  and  taken 
the  usual  steps  for  its  prosecution,  except  to  comply  with  the 
rules  with  reference  to  the  filing  of  abstracts  and  briefs,  as- 
serts a  right  to  be  heard  on  the  appeal  as  to  the  errors  which 
he  alleges  inhere  in  the  record.  The  appellee  moves  to  dis- 
miss. In  the  argument  of  this  particular  motion  counsel  for 
the  appellant  asked  the  court,  under  the  provisions  of  sec- 
tion 888a,  as  found  in  Mills'  Annotated  Code,  page  685,  in  case 
the  appeal  should  be  dismissed,  to  file  it  on  error  according 
to  the  provisions  of  that  statute.  It  is  this  request  alone 
which  either  necessitates  or  rendera  expedient  a  suggestion 
of  the  reasons  which  influence  the  court  both  to  dismiss  the 
appeal  and  to  decline  to  file  the  case  on  error.  A  brief  state- 
ment of  the  situation  as  it  is  disclosed  by  the  record  is  essen- 
tial to  this  determination.  The  particular  cause  of  action  or 
the  suflBciency  or  character  of  the  alleged  counterclaim  are 
M'hoUy  unimportant.  The  appellee,  Hughes,  brought  suit  in 
the  district  court  of  Pitkin  county  against  Green  to  recover 
moneys  alleged  to  be  due  him  under  some  agreements  with 
Green,  and  prayed  for  the  relief  which  was  appropriate  to 
the  cause  of  action  as  he  stated  it.  Green  answered  by  way 
of  denial,  and  then  set  up  what  is  designated  in  the  pleading 
as  a  ^^counterclaim,"  based  substantially  on  the  same  facts 
which  were  set  up  by  way  of  defense  and  denial,  and  prayed 
relief  which  he  claimed  was  appropriate  to  the  counterclaim 
as  he  stated  it.  We  do  not  propose  in  this  opinion  to  discuss 
the  character  of  this  counterclaim  or  its  suflBciency.  After 
the  answer  and  counterclaim  had  been  filed,  the  plaintiff  by 
leave  of  court  filed  an  amended  complaint.  Green  demuri-ed, 
and  a  subsequent  amendment  to  the  last  complaint  filed  was 
put  in  in  response  to  some  of  the  suggestions  of  the  demurrer, 
which  had  been  sustained  by  the  court,  with  leave  to  the 
plaintiff  to  elect  or  to  amend.  While  the  case  stood  in  this 
situation,  and  after  the  exercise  of  the  right  which  the  court 
gave  the  plaintifif  to  amend  his  pleading  and  the  cause  was 
pending,  the  plaintiff  applied  to  the  court  to  dismiss  the  ac- 
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tion,  and  the  court  entered  this  order:  "It  is  ordered  by  the 
court  that  this  cause  be  and  the  same  is  hereby  dismissed  at 
the  costs  of  the  plaintiff  and  without  prejudice  to  the  rights 
of  said  plaintiff."  No  other  motion,  no  other  action,  no  other 
order,  and  no  other  judgment,  according  to  the  record,  was 
entered  by  the  court  at  that  or  at  any  subsequent  time,  save 
one,  which  will  be  hereafter  referred  to.  It  will  be  observed 
that  if  this  order  is  to  be  taken  as  a  judgment,  which  it  is  not 
in  form,  the  present  appellant  took  no  exception,  nor  did  he 
intei-pose  any  objection  in  such  form  as  to  present  any  ques- 
tion to  the  court.  Whether  any  other  form  of  judgment 
entiy  permitting  the  defendant  to  go  hence  without  day  as  is 
usual  in  such  cases  was  entered  we  are  unadvised.  None 
appears  in  the  record.  Afterwards  the  appellant  came  into 
court  with  a  motion  to  set  aside  this  order  and  to  reinstate 
the  cause  because  of  the  filing  of  his  cross  complaint,  which 
naturally  went  with  the  dismissal  of  the  action.  This  matter 
came  up  for  argument,  was  taken  under  advisement  and  sub- 
sequently overruled.  According  to  the  entry  as  it  appears 
in  the  record,  "the  court  being  now  suflBciently  advised  in 
the  premises  doth  overrule  said  motion,  to  which  ruling  of 
the  court  the  defendants  by  their  counsel  then  and  there  duly 
excepted  and  prayed  an  appeal  to  the  court  of  appeals,  which 
was  allowed,  etc."  This  is  the  only  exception  noted  in  the 
record,  and  the  only  order  or  entry  which  is  complained  of 
and  from  which  an  appeal  was  prayed.  Manifestly  an  appeal 
does  not  lie  to  this  or  any  other  court  from  an  order  overrul- 
ing a  motion  unless  it  take  the  form  and  can  be  said  to  be  a 
final  judgment  in  an  action.  Such  was  not  the  character  or 
nature  of  this  order.  If  there  is  anything  in  the  nature  of  a 
judgment  in  the  record,  it  is  the  one  first  made,  wherein  and 
whereby  the  plaintiff  dismissed  his  action.  To  this  the  ap- 
pellant did  not  object  nor  reserve  an  exception.  We  are 
clearly  of  the  opinion  that  the  record  as  filed  in  this  court  dis- 
closes no  entry  of  a  final  judgment,  and  certainly  no  entry  of 
a  final  judgment  which  was  objected  to  and  concerning  which 
the  present  appellant  is  entitled  to  complain. 
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Under  these  circumstances,  and  for  the  reasons  expressed, 
the  motion  to  dismiss  the  appeal  must  be  granted,  and  the 
application  to  this  court  to  file  the  cause  on  error  must  be 
denied. 

Dismissed. 


Smith  v.  Black. 

Trusts — ^Releases. 

A  purchaser  of  real  estate  with  knowledge  that  his  vendor  held  the 
same  subject  to  a  deed  of  trust  which  was  to  be  released  only  upon 
the  performance  of  specified  conditions,  cannot  compel  a  release 
thereof  except  upon  proof  of  compliance  with  such  conditions;  and 
where  one  of  the  conditions  was  that  money  should  be  deposited 
in  a  bank  to  the  credit  of  the  beneficiary,  proof  of  less  than  an  exact 
compliance  will  not  suffice. 

Appeal  from  the  District  Court  of  Arapahoe  County, 

Mr.  Hugh  Butler  and  Messrs.  Babtels  &  Blood,  for 
appellant. 

Mr.  T.  J.  O'Donnell,  Mr.  W.  S.  Decker  and  Mr.  Mil- 
TON  Smith,  for  appellee. 

Bissell,  J.,  delivered  the  opinion  of  the  court. 

The  involved  and  complicated  history  of  the  transactions 
between  John  W.  Smith  and  Charles  H.  Smith,  the  appellant, 
and  John  E.  Leet,  compels  a  very  extended  statement  of 
facts,  although  this  appeal  turns  on  a  single  point  and  our 
views  of  the  legal  principles  which  must  determine  the  rights 
of  the  parties  on  this  basis. 

In  February,  1883,  John  W.  Smith  was  the  owner  of  a 
large  number  of  lots  located  in  Garden  Place,  which  was  a 
subdivision  of  a  part  of  the  south  half  of  the  northeast  quar- 
ter of  section  22,  township  3,  contiguous  to  the  city  of  Den- 
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ver.  This  part  of  the  section  bad  been  platted  and  laid  out 
in  lots  for  tbe  purposes  of  improvement  and  sale.  At  tbat 
time  John  W.  Smith  entered  into  an  aiTangement  with  John 
£.  Leet,  which  took  this  form :  Smith  conveyed  the  described 
property  to  Leet.  Leet  did  not  pay  the  agreed  consideration 
for  tbe  transfer,  but  entered  into  a  contract  respecting  it, 
which  took  this  shape :  He  executed  a  writing  which  the 
parties  have  termed  a  ^^  note,"  though  it  lacks  the  essential 
features  of  commercial  paper. 

"115,000.00.  Denver,  Colo.,  February  10, 1883. 

"Five  years  after  date  I  promise  to  pay  to  the  order  of 
myself,  fifteen  thousand  dollars,  for  value  received,  negotiable 
and  payable  at  The  Colorado  National  Bank,  of  Denver, 
Colorado,  without  defalcation  or  discount,  with  interest  from 
maturity,  at  the  rate  of  10  per  cent,  per  annum. 

"  This  note  is  secured  by  a  deed  of  tiust  on  real  estate, 
bearing  even  date  herewith,  and  it  is  expressly  understood 
and  agreed  that  in  case  of  default  in  the  payment  thereof, 
that  the  holder  thereof  shall  in  no  case  sue  the  maker  or 
endorser  or  endorsers  thereof,  in  an  action  at  law,  for  any 
amount  that  may  be  due  thereon,  but  must  look  for  payment 
solely  to  the  property  given  in  said  deed  of  trust  as  security 
for  said  note.  John  £.  Leet." 

This  contract  had  an  indorsement  on  it  as  follows: 

^^The  above  note  is  hereby  extended  one  year  from  matu* 
rity. 
"  October  6, 1887.  C.  H.  Smith." 

On  the  10th  of  February,  Leet  gave  a  trust  deed  to  Chas* 
H.  Smith  on  all  the  lots  which  had  been  theretofore  conveyed 
to  him  to  secure  the  performance  of  the  contract.  By  it  the 
Colorado  National  Bank  was  made  the  agent  of  the  grantee, 
and  Leet  was  given  the  right  to  pay  over  the  stipulated  con- 
sideration in  a  specified  way.  It  is  wholly  unnecessary  to 
recite  all  the  terms  of  the  deed.  It  is  sufficient  to  state  that 
thereby  he  had  the  right,  as  fast  as  he  might  negotiate  a  sale 
Vol.  IX— 6 
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of  any  one  or  more  of  the  designated  lots,  to  pay  $60.00  in 
cash,  or  not  less  than  $30.00,  and  the  balance  of  the  stipu- 
lated price  per  lot  by  the  promissory  note  of  the  maker, 
which  cash  and  notes  were  to  be  deposited  in  the  Colorado 
National  Bank  to  the  order  and  credit  of  the  grantee  in  the 
trust  deed.  Whenever  payments  were  thus  made,  Smith 
was  obligated  to  execute  to  the  purchaser  or  purchasers  re- 
leases, and  take  the  cash  and  the  notes,  which  were  to  be 
secured  by  trust  deeds  on  the  lots,  in  exchange  for  that  pro- 
portion of  Leet's  liability  under  his  contract.  This  general 
plan  regarding  the  sale  and  transfer  of  the  lots  went  on  until 
near  the  expiration  of  the  term  fixed  by  the  contract.  On 
the  6th  of  October,  1887,  a  little  more  than  four  months  be- 
fore the  absolute  maturity  of  the  original  agreement,  the 
extension  above  recited  was  indorsed  on  the  paper.  Prior 
to  this  extension,  Leet  had  sold  a  good  many  of  the  lots,  and 
paid  the  cash  consideration  and  procured  the  execution  and 
delivery  of  the  notes  according  to  the  stipulation.  The  pres- 
ent appellee.  Black,  bought  sundry  lots  embraced  in  the  orig- 
inal conveyance  in  January,  1889,  after  the  maturity  of  the 
original  contract,  though  within  the  extension  indorsed  on 
it.  The  lots  need  not  be  described  nor  specifically  mentioned. 
When  Black  bought,  he  bought,  as  he  states,  with  full  no-, 
tice  of  the  trust  deed  and  its  terms  and  of  the  limitations  on 
Leet's  authority  to  convey.  He  was  fully  advised  of  the 
necessity  to  pay  the  purchase  price  either  in  cash,  or  partly 
in  cash  and  partly  in  notes,  according  to  the  agreement. 
Leet  told  him  of  the  extension,  and  he  relied  on  Leet's  state- 
ment when  he  made  the  purchase.  About  this  time  a  con- 
troversy had  sprung  up  between  Charles  H.  Smith,  the 
present  appellant,  and  Leet,  as  to  the  proper  construction 
of  indorsement  which  extended  the  time  of  performance. 
Charles  H.  had  obtained  the  title  to  the  property,  and  all  the 
negotiations  and  discussions  were  had  between  him  and 
Leet.  The  principal  differences  respected  the  amount  due 
on  the  paper  and  whether  it  did  or  did  not  bear  interest  after 
the  lapse  of  the  five  yeai*s.    The  original  agreement  provided 


1896.]  Smith  v.  Black-  67 

the  contract  should  only  bear  interest  from  maturity,  and  it 
was  insisted  by  Leet  the  extension  made  this  part  of  the 
agi-eement  operative  and  binding  during  the  extension. 
Smith  contended  the  extension  did  not  affect  his  right  to 
interest.  In  anticipation  of  difficulty  respecting  these  re- 
leases, Black  went  to  Smith  to  induce  him  to  accept  the 
price  he  had  agreed  to  pay.  Smith  refused  to  negotiate  with 
Black,  said  the  title  was  with  Leet,  and  whatever  settlements 
were  made  must  be  made  with  him.  There  is  considerable 
talk  about  a  tender  made  by  Black  during  some  of  these 
negotiations.  This  may  be  dismissed  from  consideration. 
It  can  be  disposed  of  by  the  single  suggestion  that  Black 
never  offered  Smith  any  money,  nor  has  he  at  any  time, 
either  in  this  suit  or  the  one  which  will  be  referred  to  later, 
offered  to  pay  the  purchase  price  directly  to  Smith,  nor  has 
he  kept  his  tender  good  by  bringing  the  money  into  court 
to  abide  the  result  of  the  action.  It  is  well  understood  a 
tender  can  only  be  made  effectual  by  proper  profert  in  the 
bill  and  the  production  of  the  money  in  court  for  the  satis- 
faction of  the  decree  if  the  one  who  makes  the  tender  suc- 
ceeds in  maintaining  his  action.  It  was  not  a  tender.  The 
matter  will  not  be  further  referred  to. 

This  narration  brings  us  to  the  point  when  Black's  rights 
accrued.  We  shall  defer  the  statement  of  this  transaction, 
though  it  may  slightly  disturb  the  regular  and  chronological 
order  of  events.  We  prefer  to  reserve  it  until  later  in  the 
opinion,  when  the  acts  and  their  legal  results  will  be  con- 
jointly stated. 

We  will  now  refer  to  some  matters  which  have  crept  into 
the  record  which,  as  we  view  them,  have  very  little  signifi- 
cance in  the  settlement  of  the  litigation.  On  the  7th  of 
February,  1889,  Leet  brought  a  suit  in  the  district  court  of 
Arapahoe  county  against  John  W.  Smith,  the  original  grantor, 
and  Charles  H.  Smith  and  John  W.  Horner,  who  were  the 
grantees  and  the  trustees  in  the  deed  of  trust.  No  attempt 
will  be  made  to  fully  state  the  contents  of  the  bill,  the  relief 
prayed,  or  the  decree  which  was  entered.    Its  general  history 
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will  be  given  and  our  oonolusious  about  it  stated,  that  it  maj 
be  eliminated  from  the  farther  consideration  of  the  court  in 
the  ultimate  progress  of  this  litigation.  By  the  allegations 
of  his  bill,  Leet  claimed  to  have  deposited  in  the  bank  $11,655, 
in  money  and  notes,  which  was,  as  he  contended,  enough  to 
pay  the  balance  due  under  his  original  contract.  He  prayed 
its  cancellation  and  a  decree  compelling  Smith  to  execute  re- 
leases for  the  lots  which  should  be  subject  to  the  trust  deed 
at  the  date  of  the  judgment.  Some  sort  of  a  deposit  of  money 
and  notes  was  made  in  the  bank.  What  form  the  deposit 
took,  or  how,  if  at  all,  it  could  ever  have  been  made  available 
to  Leet,  either  as  a  payment  of  his  obligation  or  as  a  discharge 
of  the  lien  of  the  trust  deed,  nowhere  appears.  It  may  be 
remarked  that,  in  the  present  case,  the  court  certainly  con- 
cluded the  $9,000  in  cash  and  the  note  for  $2,655  were  never 
deposited  in  the  Colorado  National  Bank  for  the  benefit  of 
Mr.  Smith.  The  court  stated  if  it  became  essential  to  con- 
sider this  question  in  the  case,  he  should  find  there  was  no 
proof  of  a  deposit  which  was  in  any  wise  a  compliance  with 
the  terms  of  the  obligation.  We  must  conclude,  therefore, 
the  deposit  was  not  made  according  to  the  terms  of  the  trust 
deed.  There  was  an  attempt  to  deposit  $3,120  in  behalf  of 
Mr.  Black,  as  will  be  subsequently  stated.  Notwithstanding 
this.  Black,  the  plaintiff  in  this  suit,  produced  the  decree 
which  had  been  entered  in  the  litigation  between  Leet  and 
Smith.  This  decree  recited  the  deposit  of  this  sum  ;  it 
granted  a  perpetual  injunction  against  the  sale  of  the  prop- 
erty which  is  involved  in  the  suit  now  under  consideration, 
on  Leet's  giving  a  bond  in  the  sum  of  $4,000  pending  an 
appeal  to  the  supreme  court ;  it  ordered  Smith  to  execute 
releases  on  the  deposit  for  him  of  $9,000,  and  notes  for  $2,655, 
secured  by  trust  deeds.  The  decree  likewise  states  the  note 
was  paid  before  maturity,  and  adjudged  it  null  and  void.  It 
is  somewhat  anomalous,  and  the  scope  of  it  is  not  made  clear 
by  anything  found  in  the  present  record.  The  releases  were 
to  be  executed  on  the  deposit  of  the  $9,000  and  the  notes  in 
the  Colorado  National  Bank  to  the  credit  of  Smith,  and  the 


1896.]  Smith  v.  Black.  69 

cancellation  of  the  agreement  was  manifestly  conditional  on 
this  deposit.  Notwithstanding  this,  the  decree  in  terms  de- 
clared the  agreement  canceled,  null  and  void.  Smith  ap- 
pealed. Leet  gave  a  bond  for  $4,000  and  took  out  of  the 
bank  the  $3,120  which  had  been  deposited  in  Black*s  interest. 
It  would  appear  that  a  total  deposit  of  $11,655  in  money  and 
notes  had  been  made,  but  in  May,  which  was  the  date  of  the 
decree,  whatever  had  been  deposited  was  withdrawn  from 
the  bank  preparatory  to  the  commencement  of  this  suit. 

As  we  view  the  record,  all  this  proof  respecting  that  ante- 
cedent suit,  and  what  was  done  under  it,  is  not  of  the  slight- 
est consequence  in  the  settlement  of  the  present  controversy. 
Black  did  not  buy  after  the  entry  of  that  decree  nor  in 
reliance  on  it.  His  purchase  was  made  before  it  was  ren- 
dered.  He  bought  in  February,  1889,  and  the  decree  was 
entered  on  the  15th  of  May  following.  We  are  unable  to 
see  how  he  can  gain  any  benefit  from  it,  or  how  he  can 
strengthen  his  title  or  claim  his  rights  are  affected  by  its 
terms.  In  any  event,  the  decree  was  conditioned  upon  the 
payment  of  the  $11,655,  and  unless  he  makes  proof  that  the 
money  and  notes  were  deposited  in  the  bank  to  the  credit  of 
Smith,  according  to  the  terms  of  the  agreement,  no  advantage 
could  come  to  him  from  the  judgment,  because  it  was  condi- 
tioned upon  the  performance  of  those  acts  which  the  judge 
trying  the  present  case  found  as  a  matter  of  fact  were  not 
performed.  We  are  wholly  unable  to  understand  how  he 
can  predicate  any  claim  on  the  formal  annulment  of  the  agree- 
ment, for  it  is  evident  this  clause  must  be  controlled  by  the 
antecedent  condition.  Since  it  is  evident  something  was  due 
under  the  agreement,  and  Leet  was  bound  to  pay  the  amount 
of  money,  or  deposit  some  money  and  a  certain  amount  of 
notes,  which  would  make  the  two  the  equivalent  of  the 
amount  due,  the  agreement  could  not  have  been  canceled 
except  on  the  condition  of  performance  by  Leet*  The  decree 
cannot  be  otherwise  construed.  There  was  no  attempt  in 
this  suit  to  show  performance,  and,  without  it,  the  decree 
would  not  be  effectual.    Even  if  Black  had  been  a  party. 
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whereby  he  was  both  bound  by  the  judgment  and  possessed 
of  the  right  to  insist  on  the  benefits  flowing  from  it,  he  was 
equally  obligated  to  show  performance  if  he  would  insist  the 
decree  was  operative  either  in  effectuating  his  claims  or  in 
overcoming  the  defense  which  Smith  put  in.  Having  failed 
to  offer  proof  to  this  point,  the  decree  may  be  dismissed  from 
consideration. 

We  likewise  find  many  other  agreements  and  contracts 
between  Leet  and  Smith  which  were  introduced  apparently 
to  show  a  reduction  in  the  amount  due  Smith,  and  a  waiver 
of  his  rights  under  the  trust  deed.  After  the  controveray 
had  arisen,  and  after  the  first  suit  was  begun,  there  was  sonie 
agreement  respecting  the  matters,  though  Leet  and  Smith 
differ  as  to  the  terms  and  conditions  of  it.  Some  memoranda 
in  writing  are  produced  which  show  a  statement  of  the  sums 
due,  and  apparently  exhibit  a  decided  reduction  from  the 
sum  of  the  original  contract.  They  contain  nothing,  how- 
ever, which  opei-ates  to  release  the  trust  deed,  destroys  its 
lien,  or  deprives  Smith  of  the  rights  which  he  acquired  there- 
under. The  most  they  amount  to  is  an  adjustment  of  the 
sum  due  from  Leet  to  Smith.  In  case  of  foreclosure,  it  may 
be  this  settlement  would  determine  the  sum  for  which  the 
property  might  be  sold.  We  cannot  understand  what  effect 
these  things  have  on  Black's  rights.  He  was  neither  a  party 
nor  a  privy.  He  neither  bought  on  the  strength  of  them,  nor 
does  he  hold  title  under  them.  His  right  to  an  unincumbered 
title  had  its  inception,  if  at  all,  on  the  4th  of  February,  1889. 

If  we  were  not  entirely  satisfied  the  plaintiff  acquired  no 
rights  by  his  acts,  and  did  not  thereby  become  entitled  to 
maintain  his  bill,  we  should  still  be  compelled  to  reverse  the 
case  because  of  his  failure  to  show  a  compliance  with  the 
conditions  of  the  deed.  The  title  stood  in  Leet  by  an  agree* 
ment  with  the  owner,  subject  to  the  payment  of  the  considera- 
tion in  the  form  and  within  the  time  specified  in  the  security. 
When  Black  bought  of  Leet,  he  bought  subject  to  the  same 
conditions  and  became  obligated  to  perform  them.  Black's 
purchase  was  subsequent  to  the  maturity  of  the  original  agree* 
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ment,  though  within  the  extension.  Without  attempting  the 
utmost  accuracy  in  the  statement  of  amounts,  it  is  enough 
to  say  Black  bought  lots  which  bound  him  to  pay  $3,120  to 
have  the  trust  deed  released.  This  sum  he  was  bound  to  pay, 
either  wholly  in  cash  or  partly  in  cash  and  partly  in  notes. 
We  do  not  conceive  Black  was  bound  to  comply  with  the 
terms  of  these  subsequent  arrangements  in  order  to  acquire 
title.  When  he  bought,  he  had  a  right  to  acquire  title 
through  Leet,  on  performance  of  the  original  conditions. 
Had  he  done  this,  and  had  he  paid  the  money  into  the  Colo- 
rado National  Bank  directly  and  in  accordance  with  the  re- 
quirements of  the  contract,  or  had  he  procured  Leet  to  do  it 
for  him,  and  been  exact  in  his  observance  of  the  stipulations, 
he  would  have  acquired  an  equity  which  he  might  enforce 
against  the  original  grantor,  Smith.  It  is  on  this  proposition 
that  the  plaintiff  failed  in  his  proof.  Black  did  not  show  that 
he  paid  $3,120  into  the  bank,  either  by  himself  or  through 
Leet,  as  the  purchase  price  of  the  lots  which  he  bought. 
What  he  did  can  only  be  gathered  from  his  own  and  Leet's 
testimony.  Black  did  not  produce  the  cashier  of  the  bank,, 
or  any  ofiBcer  of  it,  to  show  what  was  done,  nor  did  he  offer 
proof  of  any  deposit  in  the  bank  to  the  order  and  credit  of 
Smith,  whereby  the  money  became  Shiith's,  and  his  title  Uk 
the  lots  was  relieved  from  the  obligations  to  pay  the  purchase 
money.  It  is  impossible  to  extract,  conceive,  and  state  this 
transaction,  and  leave  it  an  unvarnished  tale.  It  has  all  the 
earmarks  of  an  attempt  to  appear  to  observe  an  agreement 
and  yet  break  it.  The  court  did  not  find  as  a  matter  of  fact 
that  the  deposit  was  made  in  the  bank  by  Leet  to  the  order 
of  Smith,  or  to  the  credit  of  the  holder  of  the  note.  What 
the  court  said  is :  ^^  Thereupon  the  plaintiff  handed  over  in  the 
bank,  to  Mr.  Leet,  a  sufficient  amount  of  money  to  pay  what 
was  required  to  secure  the  releases  of  the  lots  owned  by  him 
and  Mr.  Leet,  deposited  the  same  in  the  Colorado  National 
Bank,  as  I  suppose,  to  the  credit  of  the  holder  of  the  note. 
Neither  any  of  the  officers  of  the  bank  nor  any  of  the  books 
of  the  bank  were  brought  into  court,  so  that  the  exact  terms 
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of  the  deposit  do  not  appear.  It  does  sufficiently  appear  that 
the  deposit  was  actually  made."  Nothing  further  is  con- 
tained in  the  opinion,  either  by  way  of  findings  or  otherwise, 
respecting  the  deposit.  We  are  therefore  unhampered  by 
the  rule  that  the  findings  of  the  court  on  questions  of  fact 
are  conclusive.  The  court  did  not  find  directly  that  Black's 
money  was  deposited  in  the  bank  to  the  credit  of  Smith,  or 
to  the  credit  of  the  holder  of  the  note.  He  assumes  it,  but 
there  cannot  be  found  between  the  four  corners  of  the  record 
any  evidence  which  would  justify  a  finding  that  the  money 
was  thus  deposited.     We  will  now  inquire  what  was  done. 

Black  was  entirely  informed  respecting  the  condition  of 
the  title  and  the  terms  under  which  Leet  held  it.  He  was 
advised  there  were  some  differences  between  Leet  and  Smith 
in  reference  to  the  property  and  the  execution  of  releases. 
In  response  to  a  question  what  he  knew  about  it,  he  said: 
"  Don't  know  whether  it  was  before  or  after  I  knew  of  the 
difference  existing  between  Mr.  Leet  and  Mr.  Smith  that  I 
had  the  conversation  with  Mr.  Smith.  I  knew  I  had  the 
money  to  pay  for  the  releases ;  I  wanted  the  lots  released  as 
soon  as  I  could ;  I  knew  it  was  the  lots  under  trust  deed ; 
didn't  know  at  the  time  I  made  the  offer  to  Mr.  Smith  that 
Mr.  Leet  and  Mr.  Smith  were  having  certain  differences  and 
that  a  lawsuit  was  threatened.  Mr.  Leet  had  informed  me 
that  if  Mr.  Smith  didn't  release  he  was  going  to  commence 
suit.  When  I  traded  for  these  lots,  Mr.  Leet  wanted  to  get 
the  money  to  pay  this  note."  He  was  well  advised  concern- 
ing the  probability  of  a  lawsuit,  but  was  anxious  to  get  the 
lots  to  make  a  stock  yard  of  them.  He  states  :  ^^  I  was  anx- 
ious to  get  all  the  lots  so  I  might  make  a  stock  yard  of  them 
and  wanted  to  get  them  clear,  and  we  traded  with  the  idea 
that  he  must  release  on  the  10th  of  Februar3%  1889.  That  is 
what  Mr.  Leet  gave  me  to  understand,  and  what  the  trust 
deed  read.  When  the  time  came  I  presented  the  money." 
He  was  likewise  informed  the  money  must  be  paid  into  the 
bank.  His  answer  to  a  question  concerning  it  is :  ''  The 
trust  deed  read  that  we  should  pay  the  money  into  the  bank, 
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whoever  owned  the  lots.  The  owner  of  the  lots  is  the  man 
to  pay  the  trustee,  I  think."  He  likewise  knew  the  note  fell 
due  in  1888,  though  he  had  been  told  by  Leet  it  had  been 
extended  for  a  year.  His  only  information  respecting  the 
extension  was  what  he  had  learned  from  Leet  He  never 
saw  the  note.  Being  thus  advised  of  the  terms  of  the  instru- 
ment, Black  attempted,  on  the  4th  of  Februaiy,  to  do  what 
was  necessary  to  complete  his  right  to  a  release  of  the  trust 
deed  as  to  his  lots.  What  he  did  is  best  told  in  his  own  lan- 
guage: **'  Q.  Isn't  it  a  fact  that  the  entire  deposit  that  was 
made  on  account  of  this  note,  was  made  in  the  name  of 
John  E.  Leet,  and  was  not  made  in  your  name  at  all?  A.  I 
could  not  say  how  that  is.  I  took  the  money  there ;  I  never 
saw  the  receipt  that  Mr.  Woodelton  gave  Mr.  Leet  Mr. 
Woodelton  said  it  was  Mr.  Leet's  note  and  the  deposit  would 
have  to  be  made  by  him  and  he  would  give  Mr.  Leet  a  re- 
ceipt for  the  money,  and  Mr.  Leet  gave  me  such  a  receipt  as 
I  wanted.  It  was  done  in  that  way.  I  wanted  the  two 
Neven  lots  and  bought  them  through  Mr.  Leet  as  agent,  and 
gave  him  the  $120  on  the  two  lots  a  few  days  afterwards.  I 
had  a  contract  from  Mr.  Leet  signed  by  him  as  agent  for 
Mr.  Neven.  I  paid  Mr.  Leet  $120,  and  took  his  receipt.  I 
didn't  take  the  $120  to  the  bank."  When  this  money  was 
put  into  the  bank,  he  took  a  receipt  from  Leet,  which  sub- 
stantially recited  Black's  payment  to  him  of  $3,120  to  apply 
on  the  trust  deed.  This  receipt  was  signed  by  Leet,  made 
out  on  Leet's  office  paper,  and  under  circumstances  which 
will  appear  when  Leet's  testimony  is  commented  on.  Black 
subsequently  learned  the  money  had  been  taken  out  of  the 
bank.  He  became  uneasy  about  it  and  went  to  Leet,  and 
August  7, 1889,  obtained  an  agreement,  whereby  Leet  agreed 
to  pay  10  per  cent  per  annum  on  the  money  as  compensation 
for  the  delay  in  procuring  the  release.  Black  states  that 
from  February  4th  on,  he  knew  the  lots  which  he  had  at- 
tempted to  buy  from  Leet  were  subject  to  the  payment  of 
$60.00  per  lot  and  that  they  could  not  be  released  until  that 
sum  had  been  paid.    This  is  all  to  be  found  in  Black's  testi- 
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mony  respecting  the  payment  to  the  bank,  and  his  attempt 
to  entitle  himself  to  the  release  from  Smith  and  the  comple- 
tion of  his  title.  Clearly  there  is  nothing  in  this  evidence 
which  even  tends  to  show  a  payment  in  conformity  with  the 
conditions  of  the  trust  deed.  Black  bought  under  its  shadow 
with  full  knowledge  of  its  existence  and  of  what  he  was 
bound  to  do  to  secure  an  unincumbered  title,  and  nothing  in 
the  litigation  between  Leet  and  Smith,  and  nothing  which 
was  done  by  way  of  the  execution  of  new  agreements,  at  all 
relieved  him  from  the  burden  which  he  assumed  when  he 
bought.  His  deed  was  subject  to  the  incumbrance,  and  he 
assumed  and  agreed  to  pay  his  proportionate  part  of  it.  If 
it  be  admitted  Leet  succeeded  in  procuring  a  reduction  of 
the  sum  which  he  was  bound  to  pay  on  the  whole  property 
conveyed  by  Smith,  Black  was  not  entitled  to  share  in  any 
part  or  portion  of  that  advantage,  but  was  bound  to  pay  the 
$60.00  per  lot,  either  in  cash,  or  in  cash  and  notes,  according 
to  the  agreement.  Whether  he  was  further  obligated  to  pay 
interest  we  are  not  required  to  determine.  All  we  are  de- 
ciding is  whether  what  Black  did  amounted  to  a  compliance 
with  the  terms  of  the  deed  regardless  of  the  question  of 
interest. 

We  now  come  to  a  more  definite  history  of  this  particular 
transaction,  which  can  be  best  understood  by  a  transcript  of 
Leet's  testimony.  It  furnishes  its  own  definition,  and  can 
be  best  understood  and  appreciated  without  other  comment 
or  criticism  than  what  is  furnished  by  its  own  terms  and  sub- 
stance. We  will  permit  Leet  to  describe  it.  "Q.  I  want 
to  know  if  you  know  that  fact,  that  he  brought  that  money 
1(3,120  at  one  time,  and  do  you  know  of  his  depositing  that 
in  the  Colorado  National  Bank?  A.  Yes,  sir;  I  think  I 
was  there  with  him  when  he  did  it.  Q.  You  may  state  ^hat 
was  said ;  the  substance  of  what  was  said  by  you.  A.  The 
money  was  put  there  in  escrow,  I  suppose  you  might  call  it;  it 
was  put  there  for  Mr.  Smith  in  compliance  with  the  peculiar 
terms  of  the  trust  deed."  Leet  goes  on  to  state  that  he  does 
not  remember  the  transaction  as  to  its  precise  words,  but  he  lias 
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a  clear  recollection  of  its  substance  and  he  states :  *^  A.  The 
substance  of  it  was  that  money  was  put  up  by  him  in  order 
to  comply  with  Smith's  demand  and  the  demand  of  the  trust 
deed.  Q.  I  am  speaking  about  this  f3,120.  A.  Black  as- 
sumed this  amount  and  Smith  refused  to  receive  it  from  him 
he  said.  Q.  What  did  he  do  with  that  money,  that  $3,120? 
A.  Went  down  there  and  put  it  up  for  Mr.  Smith  and  had 
him  notified  that  it  was  there,  but  the  notification  that  I  had 
deposited  that.  Q.  What  date  was  it  when  you  were  there 
at  the  bank  when  this  $8,120  was  deposited?  A.  I  do  not 
remember  the  date  ;  it  was  previous  to  the  time  of  bringing 
the  suit.  Q.  And  it  was  preparatory  to  bringing  that  suit 
that  this  money  was  so  deposited,  was  it  not?  A.  It  is  be- 
cause Mr.  Smith  had  refused  to  accept  it,  according  to  the 
terms  of  the  trust  deed.  *  *  *  I  was  getting  ready  to  bring 
an  injunction  or  mandamus  to  compel  him  to  take  the  money 
and  release  the  lots."  Leet  undertakes  to  give  a  lengthy 
explanation  of  the  reasons  which  led  him  to  make  this  par- 
ticular deposit,  and,  omitting  what  he  says  in  regard  to 
Smith's  antecedent  personal  receipt  of  money  and  as  to  the 
dispute  with  reference  to  the  sum  which  he  was  bound  to 
pay,  as  be  says,  to  save  expense,  and  at  their  request,  and 
to  comply  with  the  terms  of  the  deed,  he  continues :  ^^  I  had 
them  band  me  the  money  and  I  tendered  it  to  Mr.  Smith 
through  the  bank  in  this  process  required  by  the  trust  deed. 
Now  then  Mr.  Black  in  handing  me  this  money  wanted  some 
evidence  that  he  had  furnished  some  money  to  pay  Mr.  Smith 
for  this  trust  deed  which  he  refused  to  receive  either  from 
him  or  from  me."  Leet  gives  some  explanations  of  the  rea- 
sons for  his  proceeding  which  need  not  be  recited,  and  then 
goes  on  to  state  in  his  own  fashion  that  he  had  had  some  talk 
with^Black  and  the  other  purchasers,  with  reference  to  the 
obtainment  of  releases  and  what  he  intended  to  do,  and  says : 
"  Q.  And  then  did  you  inform  Mr.  Black  that  you  would 
commence  a  suit  to  compel  Mr.  Smith  to  make  this  release — 
talk  the  matter  over  of  commencing  the  suit  ?  A.  Yes,  sir ; 
with  all   of  them — about  fifty  others  besides   Mr.    Black. 


76  Smith  v.  Black.  [Sept.  T., 

Q.  And  was  it  then  that  Mr.  Black  furnished  this  •3,120? 
A.  Yes,  sir;  he  did  not  want  to  do  it.  I  don't  recollect 
whether  the  receipt  to  Black  was  given  before  going  to  the 
bank,  or  afterwards ;  it  was  at  the  same  time,  either  at  my 
ofiBce  or  at  the  bank ;  it  may  have  been  written  at  the  office 
and  delivered  at  the  bank.  Q.  And  this  deposit,  when  it 
was  made  in  the  bank,  was  made  by  you  so  that  it  could  be 
a  tender  given  by  you  to  Mr.  Smith  on  account  of  this  note. 
Is  that  the  way  of  it?  A.  Yes,  sir ;  it  had  been  previously 
offered  to  Mr.  Smith  by  Mr.  Black  himself,  direct."  This  is 
the  only  evidence  which  the  plaintiff  offered  of  a  payment 
into  the  bank.  How  the  money  was  paid,  under  what  cir- 
cumstances, on  what  conditions,  to  whose  order,  nowhere 
transpires.  We  are  unable  to  find  out  whether  or  not  any 
payment  was  made  in  accordance  with  the  terms  of  the  trust 
deed.  This  the  plaintiff  was  undoubtedly  bound  to  show  if 
he  would  obtain  the  relief  which  was  the  object  of  his  bill. 
The  trial  court  supposes  the  money  was  paid  in  to  the  credit 
of  Smith.  We  are  unable  to  indulge  in  that  supposition,  and, 
on  the  other  hand,  we  are  well  satisfied  to  conclude  no  such 
payment  was  made  into  the  bank  at  all.  The  suit  of  Leet  v. 
Smith,  to  which  reference  has  been  made,  was  tried  in  1889, 
and  in  that  suit  Leet  gave  testimony  and  some  part  of  that 
testimony  was  read  over  to  him  and  he  was  interrogated 
about  it  on  the  present  trial,  and  this  is  the  result :  ^^  Q.  Did 
you  testify  in  that  case  that  Mr.  Black  furnished  this  $3,120  ? 
A.  I  have  no  doubt  that  I  testified  that  in  that  case ;  and  I 
did  testify  just  as  I  have  in  this  case,  because  that  is  the 
truth,  so  far  as  truth  is,  that  is  what  I  testified  to.  Q.  I  ask 
you  if  in  that  case  you  did  not  testify  that  this  $3,120  was 
your  own  money  ?  A.  I  say  that  I  can  only  guess  now,  with- 
out going  over  that  evidence,  as  to  what  I  testified  to— but 
I  have  every  reason  to  believe,  and  I  am  entirely  sanguine, 
that  I  testified  to  what  was  the  truth  ;  and  that  if  I  testified 
that  it  was  my  own  money,  it  was  because  the  lawyers  ob- 
jected to  my  getting  in  the  truth  about  it.  Q.  I  will  ask 
you  if  this  is  a  correct  transcript  of  the  evidence  giYen  by 


1896.]  Smith  v.  Black.  77 

you  in  this  other  case :  *  Did  you  keep  a  memorandum  of 
the  deposit  in  the  Colorado  National  Bank  of  the  cash  or 
notes  upon  which  notice  was  given  to  Mr.  Smith  to  execute 
these  releases  ?  A.  Yes,  sir.  Q.  Will  you  give  the  amount 
in  cash  and  the  lots  for  which  the  release  was  demanded  in 
the  first  escrow  ?  A.  I  put  up  four  escrows  just  as  fast  as  I 
could  rake  and  scrape  the  money  before  it  became  due.  On 
the  4th  of  February  I  deposited  for  Mr.  Smith  ^,120,  and  a 
release  to  be  signed  for  lots  7  to  24,  27  to  89,  in  block  16 ; 
lots  25  to  45,  in  block  14.  Now,  I  left  releases  for  all  of 
these  lots  and  left  $1,560  in  cash  and  $1,560  in  one  of  the 
purchaser's  notes,  secured  by  trust  deed,  all  executed  and 
ready  for  delivery.  After  that  was  paid  up  we  left  that 
until  the  11th,  which  covered  the  10th.  Afterwards  it  was 
taken  down  and  the  purchaser's  notes  withdrawn  and  the 
whole  amount  of  $3,120,  put  up  in  cash  by  the  three  pur- 
chasers.' A.  I  don't ;  but  I  have  no  doubt  but  that  it  is  cor- 
rect. The  essential  thing  that  I  remember  is,  that  all  the 
money  was  paid  when  the  injunction  was  obtained,  and  when 
the  trial  was  off ;  and  it  is  my  recollection  that  it  was  up 
there  all  the  time  between  the  injunction  and  the  trial. 
That  evidence  was  given  in  what  year  ?  Q.  1889.  A.  That 
b  five  years  ago.  There  is  a  great  many  things  that  I  can't 
remember  five  minutes."  There  is  something  further  in 
Leet's  testimony  which  throws  some  light  on  this  transac- 
tion :  "  Q.  When  you  tendered  it  to  the  bank  and  deposited 
it  there  in  the  bank,  it  was  a  deposit  made  by  you,  was  it? 
A.  Yes,  sir.  I  don't  remember  how  long  this  money  re- 
mained in  the  bank ;  it  remained  there  until  after  the  trial ; 
the  money  was  there  at  the  time  the  decree  was  signed,  on 
May  15,  1889;  it  was  there  the  day  the  injunction  was 
brought,  and  up  to  the  time  of  the  trial,  and  after  the  decree 
was  signed,  and  until  Judge  Stuart  told  me  that  I  could 
give  a  bond  and  take  it  out,  pending  the  appeal  to  the  su- 
preme  court.  Q.  That  is  the  $5,000  or  $4,000  bond  pro- 
vided in  the  decree  7  A.  Tes,  sir.  Q.  Did  you  take  out  the 
money  after  you  had  given  the  $4,000  bond  to  appeal  to  the 
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supreme  court?  A.  Yes,  sir;  took  the  whole  $11,166,  of 
which  this  was  a  part.  Q.  You  took  it  all  out  at  that  time? 
A.  Yes,  sir.  Q.  That  would  be  about  some  time  in  May, 
1889  ?  A.  Yes,  sir.  Q.  The  decree  is  signed  May  15, 1889 
— about  that  time,  was  it  ?  A.  Yes,  sir.  I  don't  remember 
when  I  first  told  Mr.  Black  of  my  having  withdrawn  this 
,  deposit,  I  think  I  told  him  before  the  year  1890.  Whether 
it  was  three  weeks  or  ten  months,  I  could  not  say.  Mr. 
Black  came  to  me  and  wanted  to  know  how  long  that  money 
had  to  stay  up.  I  told  him  it  had  to  stay  up  until  the  su- 
preme court  decided  the  case." 

This  history  of  the  case  enables  us  to  conclude  there  was 
never  at  any  time  any  payment  to  the  Colorado  National 
Bank  to  the  credit  of  Chas.  H.  Smith.  Courts  must  be  pre- 
sumed to  have  some  knowledge  of  the  methods  by  which 
banks  transact  business.  We  know  as  well  as  everybody 
else  who  has  ever  done  business  with  a  bank  that  money 
cannot  be  paid  into  a  bank  to  the  credit  of  A.  and  be  drawn 
out  by  B.  without  A.'s  signatui-e.  No  solvent  financial  insti- 
tution would  turn  over  to  B.  A.'s  money,  or  that  which  had 
become  A.'s  money,  without  his  authority,  or  at  all  events 
without  a  guarantee  from  B.  to  guard  against  any  claim  which 
A.  might  make.  We  cannot  assume  there  was  any  transac- 
tion of  the  latter  description,  because  there  is  no  evidence  of 
it.  There  is  a  wide  distinguishing  difference  between  an 
unconditional  and  a  conditional  deposit  of  money  where  it  is 
made  under  a  contract  which  requires  the  payment  of  money 
either  to  effectuate  a  transfer  of  title  or  divest  a  lien.  If 
the  money  was  paid  into  the  bank  by  either  Black  or  Leet 
for  Smith's  benefit  without  conditions  which  would  limit  or 
modify  its  effect  as  a  payment,  it  would  undoubtedly  be  oper- 
ative to  satisfy  the  contract  and  establish  Black's  equitable 
right  to  a  release  of  the  trust.  An  actual  credit  of  it  on  the 
books  of  the  bank  would  be  wholly  unnecessaiy  so  long  as 
it  was  paid  in  without  conditions  which  would  nullify  its 
effect.  If  the  bank  failed  in  its  duties  as  Smith's  agent, 
Black  could  not  be  held  responsible  for  this  neglect  or  fail- 
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ure  to  protect  the  principal  unless  it  proceeded  from  restric- 
tions laid  on  the  deposit  when  it  was  made.  We  are  then 
remitted  to  the  single  query,  whether  from  what  is  contained 
in  the  record,  we  have  a  right  to  assume  the  $3,120  was  paid 
into  the  Colorado  National  Bank  for  Smith  in  accordance 
with  the  terms  of  the  trust  deed.  There  is  no  evidence 
which  convinces  us  this  was  done.  The  appellee's  bill  and 
his  whole  case  rested  on  proof  of  this  one  fact.  It  was  a 
fundamental  matter  which  he  was  bound  to  establish  to  the 
entire  satisfaction  of  the  court  to  obtain  any  relief  under  the 
action  as  he  had  conceived  it.  Failing  in  this,  be  was  not 
entitled  to  the  judgment  which  he  obtained,  nor  can  he 
maintain  it  on  this  appeal.  It  is  quite  possible  he  may  be 
able  to  settle  this  matter  to  the  satisfaction  of  the  court  on 
the  succeeding  trial,  and  he  may  be  able  to  prove  that  the 
money  was  actually  paid  in  for  Smith's  benefit  as  the  deed 
provided  and  that  Smith  declined  to  accept  it  because  it  did 
not  include  the  interest,  and  that  the  bank  subsequently 
permitted  Leet  to  withdraw  it  on  the  execution  of  what  was 
to  it  an  adequate  security. 

What  we  have  suggested  in  the  case  aside  from  this  prin- 
cipal proposition  on  which  we  put  it  will  undoubtedly  relieve 
the  subsequent  trial  of  considerable  embarrassment  and  take 
out  of  the  record  many  of  those  things  which  we  regard  as 
wholly  immaterial  to  the  issue.  We  are  entirely  clear,  the 
only  way  by  which  Black  can  ever  substantiate  his  right  to 
a  title  freed  from  the  lien  is  by  clear  and  specific  proof  either 
of  the  payment  of  the  consideration  money  or  its  deposit  in 
the  bank  for  the  grantor's  use.  In  other  words,  we  conclude 
Black  cannot  take  Smith's  land  without  paying  for  it,  nor 
can  he  compel  Smith  to  look  to  Leet  for  the  payment  of  that 
money.  There  is  nothing  in  the  record  to  determine  the 
responsibility  of  these  parties,  nor  do  we  think  Smith  is  bound 
to  imperil  his  rights  by  looking  to  the  one  or  the  other.  The 
financial  responsibility  of  either  Black  or  Leet  in  no  wise 
affects  Smith's  rights  or  Smith's  claims.  He  cannot  be 
divested  of  his  lien  except  by  the  payment  of  the  money  or 
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by  his  own  voluntary  act.  A  deposit  in  the  bank  which 
could  under  the  couditions  on  which  it  was  put  in  be  drawn 
out  and  was  drawn  out  by  the  depositor  Leet,  is  in  no  legal 
sense  a  compliance  with  the  terms  of  the  contract.  The 
deposit  must  have  been  irrevocable,  or  if  not  irrevocable 
must  have  been  so  made  as  to  discharge  both  Black  and  Leet 
from  any  further  responsibility,  which  must  have  been  shifted 
by  the  transaction  to  the  bank  itself  or  else  it  was  of  no  value 
for  any  purpose.  Smith  has  a  right  to  insist  on  either  the 
land  or  his  money.  His  title  can  only  be  divested  by  an 
exact  observance  of  the  contract  by  which  he  agreed  to  sur- 
render his  interest  in  the  land.  We  are  unable  to  discover 
any  such  compliance  in  this  record. 

The  judgment  of  the  court  below  was  not  in  harmony  with 
our  views  of  the  case  and  the  judgment  will  be  accordingly 
reversed  aud  the  case  remanded  for  a  new  trial  in  conformity 
with  this  opinion. 

Sever$ed. 
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Tayloe  bt  al.  v.  Blyth. 

1.  Pabtdbs  to  AcnoN  ov  Ck>v8TABLB^s  Bond. 

An  action  on  a  constable's  bond  is  maintainable  only  in  the  name  of  the 
people  of  the  state  of  Colorado. 

2.  Sams. 

The  judgment  in  an  action  on  a  constable's  bond  must  be  for  the  full 
penalty  thereof,  and  it  is  for  the  benefit  not  only  of  the  person  on 
whose  relation  the  suit  was  brought,  but  of  all  others  who  are,  or 
may  become,  interested  in  the  enforcement  of  the  bond. 

Appeal  from  the  District  Court  of  Boulder  County. 

Mr.  O.  F.  A.  Gbeenb,  for  appellant. 

Messrs.  Adams  &  Adams,  for  appellee. 

Thomson,  J.,  delivered  the  opinion  of  the  court. 

Mary  J.  Blyth  brought  suit  in  her  own  name  upon  the 
official  bond  of  William  A.  Taylor,  a  constable  of  Boulder 
ooonty,  for  an  alleged  misfeasance  in  the  discharge  of  his 
official  duties.  The  defendants  Clark  and  Giles  were  sure- 
ties on  the  bond.  The  bond  is  set  forth,  in  full,  in  the  com- 
plaint* It  was  conditioned  according  to  law,  and  its  penalty 
of  $2,000  was  made  payable  to  the  people  of  the  state  of 
Colorado.  The  defendants  demun*ed  to  the  complaint  on 
the  ground,  among  others,  that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  demurrer  was  overruled, 
and  the  case  went  to  trial,  with  the  result  that  final  judgment 
was  entered  against  the  defendants  for  $148.86.  They  come 
here  by  appeal. 

The  question  for  determination  is,  does  the  complaint  show 
a  cause  of  action  in  the  plaintiff?  In  other  words,  can  the 
VoTi.  IX— 6 
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plaintiff  maintain,  in  her  own  name,  an  action  upon  a  con- 
stable's official  bond,  in  which  the  obligors  bound  themselves 
to  pay  the  penalty  of  their  obligation  to  the  people  of  the 
state  of  Colorado?  We  must  answer  this  question  in  the 
negative.  This  bond  was  in  due  statutory  form.  The  stat- 
ute provides  that  in  all  cases  of  suits  on  constables'  bonds, 
judgment  shall  be  entered  for  the  full  penalty  in  favor  of  the 
people  of  the  state  of  Colorado,  but  that  execution  shall  only 
issue  for  the  amount  found  to  be  due,  with  interest  and  costs ; 
that  after  judgment  is  obtained  executions  may,  fix)m  time 
to  time,  be  awarded  for  other  breaches  of  the  conditions, 
upon  proper  proceedings  instituted  for  the  puipose;  and 
that  sureties  shall  not  be  liable  in  execution  beyond  the 
amount  of  the  penalty.  Gen.  Stats.,  sees.  2069,  2071,  2074. 
It  is  evident  from  the  language  of  the  statute  that  there  can 
be  but  one  action  on  a  constable's  bond.  Judgment  in  the 
action  must  be  in  favor  of  the  people,  and  must  be  for  the 
full  amount  of  the  penalty;  the  amount  due  to  the  party 
causing  the  institution  of  the  suit  must  be  ascertained,  and 
execution  awarded  to  him  for  that  amount;  if  others  ai-e 
damaged  by  the  misfeasance  or  nonfeasance  of  the  officer, 
they  may,  by  the  institution  of  proceedings  which  the  statute 
prescribes,  procure  executions  on  the  same  judgment  for  the 
amounts  severally  due  them ;  and  after  successive  executions 
have  exhausted  the  judgment  the  sureties  are  discharged. 
The  action  is  statutory,  and  in  its  institution,  and  all  subse- 
quent proceedings,  the  method  provided  by  the  statute  must 
be  pursued.  It  is  maintainable  only  in  the  name  of  the  peo- 
ple, and  the  judgment  recovered  is  for  the  benefit  not  only 
of  the  person  on  whose  relation  the  suit  is  brought,  but  of 
all  others  who  are,  or  may  become,  interested  in  the  enforce- 
ment of  the  bond. 

The  code  provision  that  every  action  shall  be  brought  in 
the  name  of  the  real  party  in  interest  would  not  enable  the 
plaintiff  to  maintain  this  suit  in  her  own  name.  She  is  not 
the  owner  of  the  bond,  and  judgment  for  the  amount  of  the 
penalty,  which  is  the  only  judgment  recoverable,  could  not  be 
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awarded  in  her  favor.  All  she  can  demand,  if  her  claim  is 
sustainable,  is  the  payment  of  a  small  sum  due  to  her  on 
account  of  the  constable's  official  misconduct.  But  the  stat- 
ute gives  no  action  on  the  bond  for  that  sum,  and  beyond 
that  sum  she  is  not  interested.  In  a  suit  for  the  recovery 
of  the  penalty  of  the  bond,  she  is  not  the  real  party  in  inter- 
est within  the  meaning  of  the  code.  See  Carmichael  v.  Moore^ 
88  N.  C.  29.  It  was  error  to  overrule  the  demurrer,  and  the 
judgment  most  be  reversed,  with  instruction  to  the  court 
below  to  dismiss  the  case. 

Reverted. 


Cbawtobd  v.  Lahar  et  al. 

1.  iHJxnrcnov — Cloud  on  Tftlb— Disosbtion. 

It  seems  that  the  granting  of  an  injunotlon  to  restrain  a  sale  of  real 
estate  under  execution  to  prevent  the  casting  of  a  cloud  upon  the 
plaintiff's  title  is  discretionary  with  the  court. 

2.  Sahb. 

Where  there  is  no  question  as  to  the  plaintiffs  title,  an  injunction  may 
be  granted  to  restrain  a  sale  under  execution  which  would  operate 
to  cast  a  cloud  upon  that  title,  but  where  there  are  serious  doubts 
as  to  such  title  an  injunction  should  be  denied. 

Appeal  fr(nn  the  District  Court  of  Arapahoe  County. 
Mr.  N.  Q.  Tanquary,  for  appellant. 
Mr.  Hbnby  Howaed,  Jb.,  for  appellees. 
Rbed,  p.  J.,  delivered  the  opinion  of  the  court. 

This  suit  was  brought  by  the  appellant  to  restrain  appel- 
lees from  selling  a  tract  of  land  in  Logan  county  by  execu- 
tion on  a  judgment  obtained  by  Lamar  against  one  W.  E. 
Baker,  appellant  claiming  to  be  the  owner  of  the  land  and 
that  Baker  had  no  interest  in  it  whatever.    The  facts  as  tea* 
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tified  to  by  the  plaintiff  were  that  Baker  was  engaged  in  liv- 
ery business  in  the  city  of  Denver ;  that  thei*e  was  a  chattel 
mortgage  on  his  stock,  etc.,  to  one  Williams,  for  $600 ;  that 
Baker  and  family  had  boarded  with  appellant,  and  that  on 
July  1,  1898,  owed  $600  for  board,  which  he  was  unable  to 
pay,  and  proposed  to  turn  over  the  livery  stock,  subject  to 
the  Williams  chattel  mortgage,  which  was  accepted,  and  a 
bill  of  sale  made  July  18, 1893. 

All  the  testimony  shows  that  there  was  no  change  of  pos- 
session  of  the  livery  stock.  The  testimony  of  appellant  in 
regard  to  the  transaction  was  ^^  that  Baker  continued  in  pos- 
session of  the  livery  in  question  just  the  same  as  he  had 
always  done,  until  the  same  was  turned  over  to  Vance.  I 
requested  Mr.  Baker  to  look  after  it,  as  I  could  not  attend 
to  it,  until  we  could  make  some  disposition  of  it.  He  found 
this  ranch.  I  went  down  to  look  at  the  ranch  near  Sterling. 
I  came  back  and  told  Mr.  Baker  to  make  the  trade.  In  order 
that  I  might  not  sign  the  note  to  secure  the  six  hundred  dol- 
lar chattel  mortgage,  the  property  was  conveyed  to  Mr. 
Baker.  The  property  was  conveyed  to  Mr.  Baker  in  order 
that  he  might  sign  the  note  and  trust  deed,  as  I  did  not  cai-e 
to  sign  it.  The  warranty  deed  from  Vance  to  Baker,  and 
the  trust  deed  securing  the  Williams  mortgage,  and  the  deed 
from  W.  E.  Baker  to  me,  were  made  at  the  same  time  and 
signed  before  the  same  notary.  The  two  deeds,  one  from 
Vance  to  Baker  and  one  from  Baker  to  me,  were  placed  in 
the  same  envelope  and  mailed  to  the  recorder  at  the  same 
time.*'  Cross-examination  :  ^^  I  did  not  testify  that  I  took 
possession  under  chattel  mortgage ;  I  do  not  remember  my 
testimony  in  the  county  court,  but  I  never  had  any  chattel 
mortgage ;  Baker  conveyed  to  me  the  books,  but  he  still  re- 
mained in  possession  of  the  stable.  Mr.  Baker  remained  in 
possession  of  the  livery  barn  until  I  turned  it  over  to  Mr. 
Vance.  Vance  removed  the  stock  to  another  part  of  the 
town.    I  think  it  was  the  day  the  deeds  were  executed." 

The  livery  stock  was  traded  by  Baker  to  one  Vance  for 
the  land  in  question.    Williams's  security  upon  the  stock 
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was  released  and  put  upon  the  land.  On  July  21st,  Vance 
executed  to  Baker  a  warranty  deed  of  the  land.  Baker  exe- 
cuted a  trust  deed  to  Williams  and  a  warranty  deed  to  appel- 
lant. The  two  wari-anty  deeds  were  mailed  on  the  same 
date  in  the  same  envelope  to  the  recorder  of  Logan  county 
for  record  by  Williams.  On  the  22d,  the  recorder  wrote 
declining  to  record  without  payment  of  fees,  the  fees  were 
remitted,  the  records  made  bearing  indorsement  of  July  25th. 

At  the  time  of  the  conveyances  Baker  was  indebted  to 
appellee,  Lamar,  for  feed  furnished  the  stable,  who  brought 
suit  by  attachment,  which  was  served  upon  Baker  and  levied 
upon  the  land  in  controvei*sy  on  July  24th.  On  the  13th 
of  September  Lamar  obtained  judgment,  an  execution  was 
issued  and  levied  upon  the  land.  On  the  15th  of  November 
this  suit  was  instituted  to  prevent  the  sale  under  the  execu- 
tion. A  trial  was  had  to  the  court,  a  decree  dismissing  the 
bill,  and  an  appeal  to  this  court. 

The  bill  must  be  regarded  as  purely  for  injunctive  relief 
to  prevent  the  sale  under  the  execution.  The  right  to  invoke 
the  aid  of  a  court  of  equity  is  alleged  to  be  that  the  sale  will 
create  a  cloud  upon  the  title  and  work  irreparable  injury. 
Under  certain  circumstances  and  conditions,  well  defined, 
bills  in  equity  can  be  maintained  to  remove  a  cloud  from 
title,  and  an  injunction  will  be  granted  to  restrain  acts  that 
will  result  in  casting  a  cloud. 

The  questions  presented  are  such  that  they  could  not  be 
tried  and  judicially  determined  on  an  application  for  injunc- 
tion. The  facts  established  are  such  as  to  cast  a  doubt  upon 
the  bona  fides  and  honesty  of  the  whole  transaction.  The 
livery  was  sold  as  alleged  in  payment  of  a  board  bill.  There 
was  no  delivery.  Baker  remained  in  the  possession  and 
control  as  the  ostensible  ownei^,  made  the  trade  with  Vance 
and  delivered  the  possession  to  him,  took  the  conveyance  to 
the  land,  executed  the  trust  deed  to  Williams,  then  conveyed 
his  equity  to  appellant.  These  circumstances  were  such 
that,  if  not  sufficient  to  establish  fraud,  were  sufficient  to 
cast  grave   doubts  upon   the  honesty  of  the  transaction. 
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Under  such  circumstances,  the  judge  of  the  district  court 
was  warranted  in  refusing  the  injunction  and  dismissing  the 
biU. 

After  sale  upon  execution,  the  court  might,  on  proper 
showing,  enjoin  the  making  of  the  deed.  Previous  to  the 
sale  the  granting  of  an  injunction  to  prevent  a  cloud  upon 
the  title  is  said  to  be  discretionary  with  the  court.  Gold" 
Btein  V.  Kellyy  61  Cal.  801 ;  Drake  v.  Jones,  27  Mo.  428. 

There  is  no  question  in  regard  to  the  right  of  a  court  to 
grant  an  injunction  to  restrain  a  sale  by  a  sheriff  under  an 
execution  where  it  would  cast  a  cloud  upon  the  title,  where 
there  is  no  question  in  regard  to  the  legality  of  the  title  of 
the  applicant ;  but  where  there  are  serious  doubts  in  regard 
to  the  validity  of  the  applicant's  title,  the  injunction  should 
not  be  granted. 

We  do  not  find  it  necessary  to  examine  and  settle  the 
questions  argued  by  counsel  in  regard  to  the  conveyance  and 
proceedings  by  attachment  as  to  which  was  entitled  to  prec- 
edence. No  title  had  passed  by  operation  of  law  under  a 
sale  by  execution,  and,  until  there  was  such,  no  question  in 
regard  to  its  validity  could  be  determined,  nor  could  the 
district  court,  nor  can  this  court,  on  application  for  an  in- 
junction, try  and  determine  the  legal  title  to  the  property. 

The  decree  of  the  district  court  will  be  affirmed. 

Affirmed. 
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Pilgrim. 

1.  RAILBOADS— POBTEB  ON  PULLHAN  CAB. 

Whether  a  porter  on  a  PuUman  oar  may  reoover  for  injuries  sustained 
in  a  raih'oad  accident  upon  the  same  proof  as  a  passenger  is  consid- 
ered, but  not  decided. 

2.  Same— Passenger— Neoliobncb. 

A  railroad  company  is  not  liable  in  damages  to  a  passenger  for  injuries 
sustained  in  an  accident  to  which  its  negligence  did  not  contribute. 
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If  the  accident  in  which  the  passenger  was  injured  resulted,  not 
from  the  company's  negligence,  bnt  from  circumstances  over  which 
it  had  no  control,  the  company  is  not  liable. 

8.  PKACnCE — ^iNSTBUOnONS. 

Instructions  npon  a  state  of  facts  concerning  which  there  is  no  evidence 
should  not  be  given,  and,  if  given,  may  constitute  reversible  error. 

4.  Samk — Speoifio  Questioits  to  Juby— Discbetion. 

The  matter  of  submitting  specific  interrogatories  to  be  answered  by  the 
jury  in  an  action  for  damages  is  so  largely  in  the  discretion  of  the 
trial  court  that  its  refusal  to  put  such  a  question  cannot  be  assigned 
as  error. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Messrs.  Wolcott  &  Vaile  and  Mr.  Henry  F.  May,  for 
appellant. 

Messrs.  Cayplbss  &  Brown,  for  appellee. 

BISSELL,  J.,  delivered  the  opinion  of  the  court. 

In  the  winter  of  1892  and  1898,  Pilgrim  was  a  Pullman 
car  porter,  working  on  a  sleeper  attached  to  a  train  running 
between  Alamosa  and  Denver.  One  day  in  February  the 
train  to  which  this  sleeper  was  attached  reached  Antonito  and 
left  there  on  its  way  for  the  ti-ip.  From  Antonito  for  about 
forty  miles  the  Rio  Grande  Railroad  follows  an  up  gi-ade 
through  the  mountains  until  it  reaches  the  divide  at  the  top  of 
the  range.  On  that  day  Cole  Lydon,  the  superintendent  of  the 
fourth  division  of  the  road,  was  on  the  train  in  the  discharge 
of  his  duties.  Befoi*e  leaving  Antonito  he  had  been  advised 
by  some  of  the  operators  of  a  snow  storm  in  the  mountains, 
and  he  arranged  the  train  for  the  purpose  of  making  time 
and  to  overcome  the  difficulties  which  would  result  from  the 
storm.  The  way  in  which  the  train  was  made  up  will  be 
stated,  though  this  is  not  deemed  of  very  vital  consequence. 
A  good  deal  of  stress  was  laid  at  the  trial  on  this  fact,  and  it 
is  much  discussed  in  the  briefs,*  and  might  possibly  have  had 
H  good  deal  of  influence  with  the  jury.  As  we  read  the  case, 
however,  it  was  not  a  pivotal  question,  and  it  is  only  referred 
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to  because  an  instruction  based  on  it  lacked  some  limitations 
which  were  requisite  and  important.  There  was  an  engine 
with  a  snow  plow  at  the  head  of  the  train ;  behind  this  was 
a  flanger,  and  thereafter  came  two  engines.  The  air  control- 
ling the  brakes  on  the  train  was  connected  with  the  one  in 
the  rear.  Behind  the  locomotives  there  was  a  baggage  car^ 
coach,  the  sleeper  in  question  and  a  caboose,  on  which  the 
superintendent  was  riding,  and  wherein  were  carried  laborers 
to  aid  in  a  case  of  emergency.  There  was  some  testimony 
offered  which  tended  to  show  that  the  use  of  a  flanger  between 
the  forward  locomotive  and  those  attached  for  hauling  pur- 
poses was  a  dangerous  method  of  coupling  a  train,  since  the 
purpose  of  the  flanger  was  to  cut  the  snow  out  between  the 
tracks,  and  running,  as  it  necessarily  must  for  this  purpose, 
very  close  to  the  rails,  was  in  danger  of  catching  obstructions 
and  causing  accidents.  The  superintendent,  however,  and 
the  engineei'S  and  conductors  connected  with  the  train,  assert 
its  frequent  use  in  this  manner  and  its  safety  and  propriety. 
The  plaintiff  produced  rules  of  the  company  in  which  direc- 
tions were  given  with  reference  to  the  severance  of  a  train 
into  sections  under  some  circumstances,  and  which,  accord- 
ing to  the  testimony  of  the  superintendent,  could  not  well  be 
done  in  a  snow  storm.  This  is  likewise  of  little  consequence, 
but  it  is  stated  because  some  reliance  is  placed  on  this  fact 
in  the  argument.  After  the  train  left  Antonito,  it  struck 
snow  twenty-two  or  twenty-three  miles  before  it  reached  the 
point  of  the  accident,  which  was  near  what  is  called  the 
"  Farrow  Cut.'*  Just  at  that  cut  there  is  a  very  sharp  curve 
of  about  1  1/2  per  cent,  and  the  grade  of  the  road  at  this 
point  is  about  seventy-five  feet  to  the  mile.  The  plaintiff  in 
his  complaint  charged  that  the  accident  was  occasioned  by  the 
negligence  of  the  company  in  running  and  operating  its  train, 
and  charged  that  the  accident  happened  in  the  cut  which  was 
on  this  curve.  The  plaintiff's  theory  was  that  the  accident 
was  occasioned  because  the  train  was  made  up  in  this  partic- 
ular manner  and  run  over  this  curve  and  through  the  cut 
filled  with  snow,  and  that  by  reason  of  such  combination  of 
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circumstances  the  cars  were  forced  from  the  track*  There  is 
no  question  that  the  cars  left  the  track,  went  down  the 
embankment,  and  that  the  porter  was  carried  with  the  sleeper 
to  the  bottom,  was  quite  severely  cut  about  the  hip  and  suf- 
fered some  loss  of  time  and  injury.  The  company  does  not 
question  the  amount  of  the  judgment  or  the  extent  of  the 
recovery  in  case  the  judgment  should  be  aflSrmed.  On  the 
conclusion  of  the  plaintiffs  case,  as  well  as  after  the  testimony 
was  all  in,  the  company  requested  the  court  to  charge  the 
juiy  to  find  for  the  defendants,  and  asked  several  instructions, 
which  were  refused,  and  g^ve  others  to  which  exceptions 
were  taken.  In  discussing  the  case  we  will  group  the  errors 
rather  than  discuss  each,  and  state  genemlly  the  reasons 
which  influence  us  to  reverse  the  judgment. 

The  appellee  insists  that  his  position  on  the  train  as  a  por- 
ter in  the  Pullman  car  in  the  employ  of  the  Pullman  company 
took  him  out  of  the  class  known  as  "  fellow  servants,"  and 
that  he  may  recover  his  damages  even  though  it  should  ap- 
pear the  accident  was  occasioned  by  the  negligence  of  those 
engaged  in  operating  the  train.  It  has  been  decided  in  this 
and  other  jurisdictions  (Z7mon  Pacific  Ry.  Co,  v,  Kelley^  4 
Colo.  App.  826),  that  an  express  messenger  who  runs  on  a 
train  looking  after  the  business  of  the  express  company  under 
contract  between  the  express  company  and  the  railroad  is  not 
a  fellow  servant,  and  that  none  of  the  principles  which  con- 
trol actions  by  fellow  servants  are  operative.  The  appellee, 
of  coarse,  insists  that  as  a  Pullman  porter  he  is  brought  into 
the  same  relations  with  the  Railroad  Company  and  may  re- 
cover on  proof  of  the  happening  of  an  accident  like  a  passen- 
ger, who  by  making  this  proof  thereby  casts  the  burden  on 
the  Railroad  Company  to  show  care  and  due  caution  in  the 
management  and  operation  of  their  trains.  This  is  probably 
a  debatable  question  because  of  the  relationship  which  the 
porter  sustains  to  the  passengers  traveling,  although  the  pre- 
cise point  has  been  adjudicated  in  favor  of  the  porter  in  an- 
other state.  We  do  not  intend  to  decide  this  question.  It 
may  be  conceded  for  the  pui-poses  of  this  opinion  that  the  por- 


90  Railroad  Co.  v.  Pilgrim.  [Jan.  T., 

ter  was  a  passenger,  showed  an  accident,  the  extent  of  the 
injury  and  amount  of  his  damages,  and  he  might  recover  on 
this  proof  unless  there  was  evidence  exculpating  the  company. 
This  we  assume.  There  was  no  evidence  tending  to  show 
that  the  Railroad  Company  was  at  all  negligent  in  the  man- 
agement or  operation  of  its  train.  There  was  no  evidence 
that  the  accident  resulted  from  the  company's  negligence. 
On  the  other  hand,  there  was  precise  and  definite  proof  that 
the  accident  did  not  result  from  the  company's  negligence, 
but  from  circumstances  over  which  they  had  no  control. 
According  to  the  proof,  the  train  struck  the  storm  very  shortly 
after  leaving  Antonito,  and  ran  in  and  through  it  for  some 
miles  while  they  were  climbing  up  the  mountain.  When 
they  got  to  a  point  near  the  Farrow  Cut,  snow  had  fallen  to 
the  depth  of  nearly  three  feet.  It  was  a  severe  storm,  as  was 
evidenced  by  the  fact  that  it  was  necessary  to  use  a  snow 
plow  and  flanger  in  order  to  clear  the  way.  It  cannot  be 
held  negligent  for  a  railroad  company  to  organize  and  arrange 
its  train  for  the  purpose  of  pushing  it  up  the  mountain  and 
over  the  grade  and  through  the  snow  to  make  its  regular  time 
and  connections,  so  long  as  due  regard  is  had  to  the  situation 
and  the  circumstances  under  which  it  is  done.  We  must 
recur  again  to  the  evidence  offered  with  reference  to  the  run- 
ning of  a  train  with  a  snow  plow  ahead  and  a  flanger  behind 
and  between  the  leading  locomotive  and  those  which  are  the 
real  motive  power  of  the  train  itself.  While  we  concede 
there  was  some  evidence  tending  to  show  that  this  was  a 
dangerous  method  in  which  to  run  a  tmiu,  there  was  abso- 
lutely none  that  the  accident  came  from  this  irregular  con- 
struction. Under  these  circumstances,  we  do  not  understand 
that  a  cause  of  action  necessarily  comes  to  a  plaintiff  who 
may  prove  that  a  train  is  improperly  made  up,  unless  this  is 
followed  by  other  evidence  which  shall  likewise  demonstrate 
that  those  circumstances  either  had  or  might  have  had  some- 
thing to  do  with  the  accident.  In  this  case  there  was  a  total 
want  of  such  supporting  testimony.  The  train  had  not 
reached  the  cut  nor  the  curve  at  which  the  plaintiff  alleges 
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the  accident  happened,  nor  was  it  derailed  because  it  was 
made  up  in  this  way  and  running  over  the  curve  and  through 
the  cut.  The  train  was  on  a  straight  piece  of  track  which 
lay  between  the  curve  and  Antonito,  and  was  running  at  its 
usual  schedule  rate  of  about  eighteen  miles  an  hour.  But 
for  some  very  clear  and  persuasive  evidence  given  on  the 
subject,  we  might  be  unable  to  discover  the  cause,  and  might 
then  agree  with  counsel  for  the  appellee  that  if  the  cause  was 
unexplained,  and  the  jury  should  be  convinced  that  the  tmn 
was  improperly  made  up,  the  verdict  might  be  sustained. 
This,  however,  clearly  demonstrates  that  the  train  was  pushed 
oS  the  track  by  a  snow  slide  which  came  down  the  mountain. 
A  snow  slide  had  never  been  known  at  that  point  before,  nor 
has  one  ever  been  heard  of  since,  according  to  the  record. 
To  run  a  train  made  up  in  this  way  over  that  particular  part 
of  the  road  and  under  the  specified  circumstances  is  not  there- 
fore necessarily  negligent,  nor  are  we  at  all  clear  that  the 
company  could  be  adjudged  negligent  to  attempt  to  run  its 
train  in  a  snow  storm  up  this  grade  and  over  the  divide.  If 
this  should  be  held,  it  would  practically  result  in  forcing  a 
raih'oad  company  to  cease  the  operation  of  its  trains  in  snow 
storms  and  over  the  mountains  through  the  greater  part  of 
the  winter.  The  court  and  every  body  else  knows  that  every 
winter  all  roads  running  through  the  mountains  must  operate 
their  trains  in  snow  storms,  and  they  must  make  their  con- 
nections in  order  to  carry  on  their  business,  and  they  must 
arrange  their  trains  for  the  purpose  of  furnishing  force  and 
power  to  meet  the  obstruction  which  the  snow  occasions. 
Of  course,  if  it  happens  that  a  case  is  developed  which  de- 
monstrates that  the  method  by  which  the  train  was  operated 
was  a  negligent  one,  tending  to  produce  the  accident  com- 
plained of,  the  company  would  be  held  responsible.  This  is 
not  such  a  case.  The  company  had  no  reason  to  anticipate 
a  slide  at  that  point,  nor  is  there  anything  in  the  record  to 
show  the  train  was  being  operated  in  a  negligent  or  danger- 
ous way,  which  contributed  to  the  injury.  All  the  evidence 
tends  in  a  contrary  direction.     The  snow  slide  came,  struok 
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the  train  and  pushed  the  cars  off  the  track  and  down  the  hill. 
Whether  on  the  subsequent  trial  of  the  case  the  plaintiff  will 
be  able  to  show  that  the  method  of  operation  had  anything 
whatever  to  do  with  the  accident  we  are  unable  to  say.  On 
the  case  as  it  stands  he  showed  no  negligence  on  the  part  of 
the  company,  but  on  the  other  hand  the  company  proved  due 
care  and  offered  evidence  which  tended  to  show  that  the  ac- 
cident was  occasioned  by  a  circumstance  over  which  they  had 
no  control  and  which  their  antecedent  experience  neither  led 
them  to  expect  nor  obligated  them  to  anticipate.  Under  these 
circumstances  we  regard  the  third  instruction  given  by  the 
court  with  reference  to  the  formation  of  the  train  as  pre- 
judicial to  the  company,  and  one  which  ought  not  to  have 
been  given  without  other  limitations  and  qualifications.  It 
seems  to  us  the  situation  of  the  case  did  not  authorize  the 
court  to  tell  the  jury  if  they  found  the  train  was  made  up  in 
violation  of  its  own  rules  and  in  a  negligent  and  dangerous 
manner,  and  that  by  reason  of  this  fact  the  cars  were  thrown 
off  the  track,  they  might  find  for  the  plaintiff,  because  there 
was  nothing  in  the  case  to  show  this  to  be  true.  What  the 
plaintiff  proved,  the  evidence  which  the  defendant  offered, 
either  or  both  together,  wholly  failed  to  warrant  a  finding 
that  the  accident  resulted  from  the  way  in  which  the  train 
was  made  up.  If  this  be  so,  such  an  instruction  of  necessity 
operated  to  the  prejudice  of  the  defendant,  because  if  the  jury 
should  find  from  the  testimony  the  train  was  made  up  in  vio- 
lation of  its  rules,  they  would  very  readily  conclude  that  this 
might  have  had  something  to  do  with  it.  Courts  all  thor- 
oughly understand  the  tendency  of  juries  in  cases  of  this  de- 
scription, and  nisi  pritts  judges  are  bound  to  carefully  limit 
and  guard  any  instructions  so  as  to  protect  the  rights  of  the 
plaintiff  as  well  guard  the  interests  of  the  defendant.  An 
instruction  which  is  based  on  a  hypothesis  which  the  case 
does  not  warrant  must  necessarily  be  prejudicial,  so  long  as 
there  is  evidence  in  the  case  to  which  it  might  be  applied, 
although  it  may  not  be  evidence  which  warranted  it. 

Some  complaint  is  made  of  an  instruction  which  the  court 
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gave  wherein  it  attempted  to  show  the  distinction  between 
testimony  and  evidence.  It  is  possible  this  instruction  is 
justified  by  some  lexicographer,  and  possibly  by  intimations 
in  some  adjudications.  It  is,  however,  far  too  refined  for  us, 
and  we  are  unable  to  see  its  significance  or  its  applicability* 
It  was  wholly  unimportant  and  in  no  manner  tended  to  en- 
lighten the  jury,  and  was  probably  perfectly  harmless,  and 
the  case  would  not  be  reversed  on  that  ground.  Our  sugges- 
tions are  made  in  deference  to  counsel's  argument  rather  than 
because  of  the  importance  of  the  inquiry. 

Before  the  case  went  to  the  jury,  the  company  asked  the 
court  to  put  an  interrogatory  with  reference  to  the  cause  of 
the  dei*ailment  of  the  train  and  the  rolling  of  the  cai-s  down 
the  embankment.  We  do  not  understand  that  the  refusal  to 
put  a  specific  inten*ogatory  can  be  assigned  as  error.  Possibly 
the  court  might  have  put  the  question  and  asked  a  specific 
answer,  and  the  party  could  not  have  complained  if  the 
answer  had  been  against  him.  These  matters  are  so  largely 
in  the  discretion  of  the  court  that  a  case  is  never  disturbed 
because  of  what  the  court  may  have  done.  It  would  have 
been  a  very  satisfactory  inquiry,  and  the  special  finding  of 
the  jury  thereon  would  probably  have  been  controlling  in 
determining  the  question  whether  the  accident  came  from 
the  negligence  of  the  company  or  under  circumstances  which 
would  be  an  absolute  excuse  if  proven.  We  confess  we  should 
have  been  very  glad  if  this  fact  had  been  directly  determined 
by  special  verdict.  If  it  had  been  found  with  the  Railroad 
Company,  it  would  be  a  perfect  basis  on  which  to  rest  this 
decision,  which  is  simply  our  conclusion  on  the  evidence 
without  any  direct  knowledge  of  what  the  opinion  of  the 
jurors  may  have  been  regarding  this  particular  fact. 

It  may  seem  rather  hard  to  disturb  so  small  a  vei*dict  in 
favor  of  one  who  was  injured,  and  if  the  plaintiff's  case  had 
been  sustained  by  any  testimony  which  seemed  to  warrant  a 
recovery  we  might  have  found  a  way  to  affirm  the  judgment.. 
Since  the  record  is  barren  of  evidence  supporting  it,  we  can- 
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not  do  otherwise  than  reverse  it,  even  though  we  subject  the 
plaintiff  to  the  expense  of  another  triaL 
The  judgment  will  be  reversed. 

Revened. 


Thb  Denver  and  Rio  Grande  Railroad  Company  v. 

Nye. 

1.  Railboads— NEOUQEifos— Fbkoss. 

The  fact  that  the  right  of  way  of  a  raihroad  company  was  inclosed  by 
lawful  fences  does  not  constitute  a  defense  to  an  action  against  the 
company  for  negligently  kiUing  live  stock  thereon. 

2.  Pbacticb. 

Error  cannot  be  predicated  upon  the  remarks  of  counsel  to  the  jury 

when  it  appears  that  such  remarks  were  stopped  by  the  trial  court 

as  soon  as  its  attention  was  called  thereto. 
8.  Instbuotions. 
Instructions  requested  which  are  only  elaborations  of  propositions 

plainly  stated  in  others  given  may  be  properly  refused. 
4.  Pbactiob — ^DiscBETioir. 
The  submission  of  special  questions  to  be  answered  by  the  jury  rests  in 

the  discretion  of  the  trial  court. 

Appeal  from  the  IHstrict  Court  of  Montrose  County. 

Appellee  brought  suit  to  recover  the  value  of  two  horses 
alleged  to  have  been  killed,  or  so  injured  as  to  necessitate 
the  killing  of  them,  by  an  engine  on  the  road  of  appellant. 
The  value  was  alleged  to  have  been  $250.  The  killing  was 
charged  with  being  by  the  negligence  of  the  company  in 
operating  the  engine. 

Defendant  answered,  denying  the  allegations  of  the  com- 
plaint, and  for  a  second  defense  pleaded  the  following : 

*^  That  plaintiff  negligently  permitted  the  horses  in  said 
complaint  mentioned  to  run  and  be  upon  the  right  of  way  of 
defendant,  and  knowingly  allowed  them  to  remain  thereon, 
and  on  defendant's  track  at  such  a  point  and  in  such  a  way 
that  defendant's  servant,  in  the  running  and  management  of 
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its  locomotive  and  cars,  could  not  by  the  exercise  of  due  care 
have  prevented  such  injury,  and  that  such  injury  complained 
of  was  caused  by  and  through  such  negligent  acts  of  plain- 
tiff, and  while  the  defendant  was  in  the  exercise  of  due  care 
in  the  operation  of  its  locomotive  and  cars." 

There  was  a  further  special  defense,  which  was  stricken 
out  upon  demurrer.  An  exception  was  taken  to  the  judg- 
ment of  the  court.  Trial  was  had  to  a  juiy.  Verdict  and 
judgment  for  the  plaintiff  for  $250. 

Messrs.  Wolcott  &  Vailb  and  Mr.  W.  W.  Field,  for 
appellant. 

Messrs.  Black  &  Catlin,  for  appellee. 

Rbed,  p.  J.,  delivered  the  opinion  of  the  court. 

There  was  no  conflict  of  testimony  in  regard  to  the  value 
of  the  animals ;  nor  was  there  any  in  regard  to  the  injuries 
having  been  inflicted  by  the  engine.  It  is  shown  that  the 
injury  occurred  at  a  point  where  the  road  for  some  distance 
was  enclosed  by  a  substantial  wire  fence.  At  a  point  one 
fourth  of  a  mile  from  where  the  collision  occurred  there  was 
an  opening  or  gate  that  had  beeu  left  open.  Through  this 
opening  the  herd  of  horses,  eight  or  ten  in  number,  entered 
from  the  common  or  range,  and  were  grazing  on  the  inclosed 
right  of  way  of  appellant. 

The  circumstances  attending  the  accident  can  be  better 
understood  from  the  evidence  of  Mr.  Trusdale  for  appellee, 
and  Mr.  Layton,  the  engineer,  sworn  for  appellant.  The 
evidence  of  the  former  was :  ^^  I  was  perhaps  four  or  five  hun- 
dred yards  from  the  railroad.  The  train  was  coming  south 
or  up  the  road,  and  I  noticed  some  horses  on  the  railroad ;  I 
don't  remember  how  many ;  I  never  counted  them,  but  I  saw 
the  horses  on  the  road ;  heard  the  engine  whistle  some  dis- 
tance below,  not  at  the  horses,  but  before  they  came  into  the 
switch.     I  looked  up  and  I  saw  the  horses  on  the  track  or  right 
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close  to  it,  and  I  stopped  right  where  I  was  and  watched 
them  to  see  how  the  train  would  get  through  them  ;  I  sup- 
posed there  might  be  a  chance  for  an  accident.  The  train 
came  along  up  the  road ;  they  were  not  running  at  any  very 
great  rate  of  speed,  or  I  didn't  think  they  were.  They  didn't 
whistle  when  they  came  anywheres  near  where  the  horses  were. 
The  horses  didn't  appear  to  be  frightened ;  kept  eating  along 
and  walking  along  the  side  of  the  road,  or  on  the  road,  until  the 
train  got  almost  among  them,  and  all  at  once  they  got  excited 
and  started  to  run,  some  across  the  road  and  on  the  road. 
They  run  across ;  they  seemed  to  be  on  the  east  side,  or 
northeast  side,  rather,  of  the  track,  and  they  cix)ssed  the  road 
to  the  west  or  southwest  side,  I  believe  it  is ;  and  afterwards 
only  two  of  them  seemed  to  be  hurt  to  amount  to  anything,  a 
gray  horse  and  a  bay  mare ;  and  after  the  ti*ain  passed  through 
among  them  they  didn't  whistle,  ring  the  bell  or  anything. 
I  supposed  they  were  trying  to  slip  through  among  the  horses 
quietly  as  possible  not  to  create  any  excitement.  After  they 
got  through  among  the  horses  I  seen  some  of  them  were  hurt 
pretty  badly,  limped,  and  we  had  some  horses  of  our  own 
out  and  I  went  out  to  see  whose  horses  they  were.  I  didn't 
know  whose  horses  they  were  when  I  got  there,  but  found 
two  of  them  to  be  considerably  hurt.  Some  of  them  run 
through  the  wire  fence  and  were  scratched  up  a  little,  but 
not  much  hurt." 

Mr.  Layton,  the  engineer,  testified :  ^^  I  was  coming  east  on 
No.  6,  engine  No.  175,  passenger  ti-ain,  and  as  I  got  in  sight 
of  Mencken  I  saw  some  horses  inside  the  fence ;  saw  them  a 
good  long  ways.  I  supposed  that  if  I  would  keep  still  I 
could  pass  by  them  without  causing  them  to  get  on  the  track, 
so  I  run  up  without  making  any  noise  of  any  kind,  only  the 
natural  noise  of  the  engine  and  train,  thinking  I  could  slip 
by  them ;  but  before  I  got  to  them  they  started  to  run  this 
way— east  we  call  it ;  then  I  didn't  like  to  ease  up,  as  I 
thought  if  I  did  possibly  they  would  get  ahead  of  me  and  try 
to  cross  over ;  so  I  thought  that  I  would  try  to  go  a  litde 
faster  to  head  them  off — that  is,  to  beat  their  speed;  but 
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before  I  got  quite  to  the  horses,  they  took  a  sudden  notion 
they  wanted  to  cross  the  ti-ack,  and  then  I  didn't  have  time 
to  do  anything  only  try  to  stop,  as  there's  a  little  bridge 
tihead,  and  I  knew  I  was  going  to  get  them  into  the  bridge ; 
I  applied  the  brakes  and  I  think  I  reversed  the  engine,  and 
about  that  time  the  accident  was  over ;  I  reversed  the  engine 
again,  put  off  the  brakes  and  went  on.  I  struck  the  horses 
near  the  bridge ;  they  were  not  on  the  tmck  when  I  first  saw 
them;  they  were  close  to  the  fence;  I  don't  know  how  far 
the  fence  is ;  it  is  quite  a  distance  from  the  track ;  sometimes 
it  is  close  to  the  track  and  sometimes  further,  but  it  is  a  good 
ways ;  I  couldn't  tell ;  probably  a  hundred  feet — maybe  more 
or  less.  I  didn't  notice  what  they  were  doing ;  I  saw  them 
there  and  my  object  was  to  let  them  stay  there  if  possible 
and  go  by  them ;  I  got  in  a  hundred  feet  of  them,  possibly, 
before  they  started  to  run.  This  bridge  was  probably  a  hun- 
dred yards  from  the  end  of  the  switch  where  the  fence  crosses 
the  east  end.  It  was  my  object  to  slip  by  them  without  dis- 
turbing them.  When  they  started  they  run  east  or  south 
along  the  line  of  the  fence  close  to  the  fence  as  far  as  I  could  see, 
until  the  engine  obstructed  my  view ;  it  would  obstruct  my 
view  when  I  got  the  engine  between  me  and  the  hoi*ses.  The 
fireman  I  think  told  me,  *■  Look  at  them — they  are  going  to 
cross ; '  and  I  then  tried  to  stop  as  I  was  afi-aid  to  get  them  in 
the  bridge,  as  it  would  probably  cause  a  wreck  or  something 
else.  I  didn't  want  to  hit  them  in  the  bridge,  nor  anywhere 
else.  I  know  I  tried  to  stop.  They  crossed  over  until  they  got 
to  the  fence  on  the  other  side,  and  then  ran  up  along  that  fence 
until  the  fence  turned  them  into  the  cattle  guard  this  way, 
and  I  expected  possibly  they  were  so  excited  they  would  run 
into  the  cattle  guard,  and  I  had  the  train  under  full  control 
expecting  them  to  do  so ;  but  they  didn't.  They  run  up  to 
the  guard  and  turned  and  jumped  the  fence.  There  were 
six  or  eight  of  them.  Q.  Did  you  notice  how  many  of  them, 
if  any,  were  hurt?  A.  Yes ;  there  was  one  I  reported  left  on 
the  track — ^knocked  it  down  and  left  it  there ;  it  was  a  bay;  I 
couldn't  tell  much  about  it ;  I  don't  remember  anything  of  any 
Vol.  IX— 7 
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gray  knocked  down  there.  The  only  thing  I  know  of  was  the 
bay  animal.  There  was  a  gray  that  got  fastened  on  the  fence, 
and  I  was  by  some  time  before  he  got  loose ;  I  couldn't  teli 
just  how  he  got  fastened  ;  I  don't  know  anything  about  it; 
I  saw  the  horses  try  to  jump  over,  and  they  all  did  get  ovei 
pretty  well  but  this  one,  and  he  got  fastened ;  he  got  vei'y 
near  through,  and  got  in  here  and  hung  there  for  some  time. 
They  jumped  the  fence  on  the  right  side.  They  were  on  my 
left  coming  this  way  when  I  first  saw  them.  After  they 
started  to  cross  the  track  it  wasn't  possible  for  me  to  stop  the 
train.  The  fill  where  I  first  saw  them  was  about  two  feet; 
that  would  be  my  judgment.  I  might  possibly  exceed  that  a 
little;  I  don't  know."  And  upon  cross-examination:  "When 
I  first  saw  the  hoi-ses  I  was  very  nearly  three-quartei-s  of  a  mile 
from  them  ;  I  was  running  about  thirty  miles  an  hour  at  the 
time  I  entered  the  switch.  After  I  saw  the  horses  begin  to 
run  I  increased  my  speed  ;  they  were  possibly  a  hundred  feet 
ahead  of  me  when  they  began  to  run  ;  they  were  over  a 
quarter  of  a  mile  from  the  north  end  of  the  switch  when  they 
began  to  run  ;  probably  a  hundred  yards  from  the  east  end ; 
they  were  at  the  fence  to  my  left,  one  hundred  feet  ahead  of 
the  engine." 

There  having  been  no  conflict  in  the  evidence  in  regard 
to  the  facts  and  circumstances  of  the  accident,  we  are  re- 
lieved of  the  necessity  of  discussing  it.  The  question  of 
negligence  was  one  of  fact  to  be  determined  by  the  jury. 
The  finding  was  against  appellant.  Whether  the  course 
pursued  by  the  engineer  was  prudent  or  reckless  can  only 
be  determined  by  those  more  familiar  with  the  management 
of  trains  than  I  am.  The  testimony  of  the  engineer  clearly 
shows  an  admitted  error  in  judgment.  The  view  was  not 
obstructed.  He  saw  the  horses  three  fourths  of  a  mile, — 
were  known  to  be  within  the  fences  on  either  side.  What, 
under  the  circumstances,  a  band  of  horses  would  do,  could 
not  be  anticipated.  Not  knowing  what  they  would  do,  it 
seems  that  common  prudence  would  require  that  in  any  at- 
tempt to  pass  them  the  train  should  be  '^  slowed  down  "  and 
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under  perfect  control,  so  it  could  at  once  be  stopped  in  case 
tiie  ])orses  should  attempt,  as  they  did,  to  cross  ahead  of  the 
engine. 

The  evidence  shows  such  lack  of  control  that  after  the 
horses  got  upon  the  track  they  ran  for  some  distance,  in  ad* 
vance,  until  a  bridge  was  encountered,  before  the  collision 
occurred,  showing  that  the  ti*ain  was  not  so  handled  as  to 
render  the  accident  unavoidable.  Whether  through  error  of 
judgment  or  recklessness,  the  result  Wiis  the  same,  and  it 
was  fortunate  that  there  was  not  a  loss  of  human,  as  well  as 
animal,  life.  The  conditions  were  such  that  the  engineer 
should  not  have  tried  an  experiment. 

The  defense  of  the  right  of  way  being  fenced  with  a  law- 
ful fence  was  properly  rejected.  Whether  rightfully  or 
wi-ongfully  there,  they  were  there,  seen  by  the  engineer  a 
long  distance,  and  it  was  his  duty,  so  far  as  was  possible,  to 
prevent  a  collision  or  injury.  Hence  proof  in  regard  to  a 
right  of  way,  fenced  with  strong  fences,  would  have  presented 
no  defense. 

It  is  assigned  as  error  that  the  court  permitted  plaintiff's 
attorney  in  his  argument  to  the  jury  to  make  improper  and 
irrelevant  statements  and  arguments  for  the  purpose  of  preju- 
dicing the  jury  against  the  defendant.  What  occurred  in 
this  respect  was  as  follows :  ^^  Counsel  for  defendant  excepts 
to  counsel  for  the  plaintiff  stating  in  his  argument  to  the  jury 
that  the  defendant  expects  nothing  before  this  jury,  but  are 
proceeding  with  the  case,  as  is  their  pi-actice,  with  a  view  of 
taking  the  case  to  a  higher  court."  The  court:  **  What 
was  done  in  reference  to  other  cases  is  not  proper ;  but  coun- 
sel may  comment  upon  the  course  of  the  defendant  in  this 
case.''  Counsel  for  defendant  excepts  to  the  ruling  of  the 
court,  and  asks  that  the  record  contain  the  statements  of 
counsel,  the  statements  referred  to  being  in  substance  as  fol- 
lows: By  Mr.  Black:  ^^The  defendant  can  have  but  one 
object,  and  that  is  to  annoy  and  harass  this  plaintiff  and 
make  the  prosecution  of  this  case  so  expensive  that  the  very 
idea  will  defeat  him,  overwhelm  him,  subdue  him,  drive  him 
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home,  and  compel  him  to  suffer  any  injuiy  rather  than  come 
into  court  and  ask  for  damages.  They  don't  expect  anything 
in  this  csise  before  this  jury.  They  have  simply  laid  the 
foundation  to  take  the  case  to  a  higher  court,  where  with 
the  aid  of  a  fifty  thousand  dollar  library,  and  the  counsel  of 
the  United  States  senator,  they  may  defeat  justice." 

It  appears  that  the  language  used  by  the  attorney  pre- 
ceded the  very  proper  ruling  and  caution  of  the  court,  and 
that  line  of  argument  appears  to  have  stopped  there.  The 
practice  in  such  cases  is  well  settled.  Considerable  latitude 
within  the  limits  of  the  case  is  allowed  an  attorney.  When 
he  oversteps  the  line  of  professional  practice  and  drags  in 
extraneous  matter  for  the  purpose  of  creating  prejudice,  or 
in  any  way  exceeds  professional  limits,  and  opposing  coun- 
sel objects,  it  becomes  the  duty  of  the  court  to  stop  it.  If 
he  fails  to  do  so,  and  the  objectionable  argument  is  contin- 
ued, it  is  error.  As  shown  by  the  bill  of  exceptions,  it  was 
stopped  as  soon  as  the  court's  attention  was  called  to  it ; 
consequently  no  error  could  be  predicated  upon  it. 

The  instructions  given,  five  in  number,  including  the  one 
as  to  the  form  of  a  verdict,  were  each  excepted  to  and  errors 
assigned.  The  first  two  were  in  regard  to  facts  about  which 
there  was  no  controversy.  The  third  and  fourth  were  im- 
portant as  to  the  questions  of  negligence  and  liability.  I 
give  them  in  full : 

^^  Tou  are,  therefore,  instructed  that  the  first  and  principal 
question  for  you  to  determine  is  whether  or  not  the  defend- 
ant company,  through  its  servants  operating  said  locomotive, 
so  negligently  managed  and  operated  the  same  and  the  train 
of  cars  attached  thereto  that  the  said  horses  were  run  into 
and  against  thereby ;  for  inasmuch  as  the  defendant  company 
was  duly  apprised  of  the  proximity  of  said  stock  to  the  track 
where  its  said  locomotive  and  train  would  pass,  it  was  its 
duty  to  exercise  reasonable  and  ordinary  care,  skill  and  dili- 
gence to  prevent  the  same  running  into  and  against  said 
horses.  In  law,  negligence  is  defined  to  be  the  want  of  that 
care  and  prudence  which  a  person  of  ordinary  intelligence 
would  exercise  under  all  the  circumstances  of  the  case ;  so 
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that  if  you  should  find  and  believe  from  the  evidence  that 
the  defendant  company  was  guilty  of  negligence  in  the  oper- 
ation of  its  said  locomotive  and  trains,  that  the  damage  to 
said  hoi-ses,  by  running  against  the  same,  was  the  natural, 
ordinary  result  of  such  negligence,  and  the  proximate  cause 
of  the  injury  to  said  animals  by  said  locomotive  striking 
them  as  aforesaid,  which  a  reasonable,  prudent  and  cautious 
pei-son  ought  to  have  apprehended  would  result  from  so  nin- 
ning  and  operating  said  locomotive  and  train,  then  plaintiff 
would  be  entitled  to  recover;  otherwise  not.  In  establishing 
these  facts  the  burden  of  proof  rests  with  the  plaintiff  to 
prove  the  same  by  a  preponderance  of  the  evidence  in  the 
case."     Excepted  to  by  defendant. 

**4.  In  the  event  you  find  the  plaintiff  entitled  to  recover, 
then  you  are  instructed  that  the  amount  of  such  recovery 
would  be  tlie  difference  between  the  reasonable  value  of  said 
horses  just  prior  to  the  injury,  and  the  value  thereof  as  injured, 
and  on  this  question  of  damages  you  are  further  instructed 
that  the  burden  of  proof  rests  with  the  plaintiff  to  establish 
the  amount  of  said  damages  by  a  prepondei-ance  of  evidence 
in  the  case,  and  likewise  establish  that  said  horses  were 
injured  by  said  locomotive  or  train  running  against  or  upon 
the  same ;  for  any  injury  to  said  stock  caused  by  running 
against,  into,  or  attempting  to  jump  the  fence  along  said 
right  of  way,  or  injury  in  any  way  caused  other  than  being 
run  into  or  against  by  said  locomotive  or  train,  though  caused 
by  fright  at  the  speed  or  noise  thereof,  or  the  escape  of  steam 
or  smoke  from  said  locomotive  and  the  noise  occasioned 
thereby,  defendant  would  not  be  responsible  for,  no  matter 
in  what  manner  it  might  have  been  operating  its  locomotive 
and  train  aforesaid." 

They  are  full,  carefully  worded,  and  seem  to  fau'ly  state 
the  law  of  the  case.  I  do  not  see  that  they  are  in  any  way 
open  to  criticism. 

The  following  instruction  was  given  upon  the  request  of 
the  defendant: 

^^  Toa  are  further  instructed  on  the  question  of  negligence, 
that  if  you  believe  from  the  evidence  that  the  engineman 
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running  the  engine  in  question  saw  said  horses  while  several 
hundred  yards  away  and  used  his  best  judgment  to  get  by 
said  hoi-ses  without  frightening  them,  and  that  after  they 
became  so  frightened  he  used  his  best  judgment  in  operating 
his  train  or  engine  so  as  to  avoid  any  injury  or  damage,  and 
to  avoid  striking  said  horses,  and  that  his  judgment  and  acts 
were  such  as  would  have  been  employed  by  a  reasonable, 
prudent  man  and  engineman  under  like  circumstances,  and 
that  notwithstanding  this,  said  stock  was  struck  and  injured, 
still  such  acts  of  said  engineman  would  not  constitute  such 
negligence  as  to  render  defendant  liable  herein." 

The  instructions  given  are  as  favorable  to  the  defendant 
as  the  facts  established  would  warrant. 

The  instructions  offered  by  the  defendant  were  refused, 
exceptions  taken  and  errors  assigned.  The  same  in  effect 
had  been  given.  Those  offered  only  elaborated  the  proposi- 
tions previously  plainly  stated,  and  were  very  properly  re- 
fused. 

Five  questions  were  propounded  by  defendant's  counsel 
for  special  findings  by  the  jury  and  refused  by  the  court. 
Such  refusal  is  assigned  for  error.  It  was  a  matter  in  the 
discretion  of  the  court,  and  the  exercise  of  such  discretion  is 
not  subject  to  review,  unless  there  was  an  evident  and  ap- 
parent abuse  of  it.  The  refusal  of  the  court  was  warranted. 
The  three  firet  questions  were :  1st.  Was  there  negligence  ? 
2d.  If  so,  in  what  did  it  consist?  8d.  Was  the  gray  horse 
injured  by  a  collision  with  the  engine  or  by  the  wire  fence  ? 
It  will  at  once  be  seen  that  without  a  determination  of  these 
questions  by  the  jury,  upon  the  instructions  of  the  court  no 
verdict  could  have  been  found.  They  were  the  factors  and 
the  only  ones,  and  the  answer  was,  of  necessity,  embmced  in 
the  general  verdict.  The  answers  to  the  other  two,  if  given, 
would  have  been  of  no  legal  importance ; — were  whether  the 
horses*  legs  were  broken,  etc.  Both  might  have  been  an- 
swered in  the  negative  and  yet  not  influence  the  general 
finding.  We  find  no  serious  error,  and  the  judgment  of  the 
district  court  will  be  affirmed. 

Affirmed. 
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The  Dbnvbb  and  Rio  Grande  RAiiiROAD  Company  v. 

Priest. 

1.  NBOLI6B90S— BUBDBN  OF  PbOOF. 

Where  negligence  is  alleged  as  a  basis  of  recovery,  the  burden  of  proof 
is  upon  the  plaintiff. 

2.  Sams — Railbo^d  Acoidbkts. 

Proof  that  an  animal  was  killed  by  being  struck  by  an  engine  is  not 
proof  that  the  collision  and  consequent  injury  was  the  result  of 
negligence  on  part  of  the  railroad  company. 

8.  Samb. 

Upon  the  facts  stated  in  the  opinion^  this  action  against  a  railroad  com- 
pany for  negligently  killing  live  stock  should  have  been  nonsuited, 
or  the  verdict  against  the  company  should  have  been  set  aside. 

Appeal  from  the  District  Court  of  Fremont  County. 

Messrs.  Wolcott  &  Vailb  and  Mr.  W.  W.  Field,  for 
appellant. 

Mr.  Joseph  H.  Maupin,  for  appellee. 

Reed,  P.  J.,  delivered  the  opinion  of  the  court. 

The  suit  was  brought  to  recover  the  value  of  two  male 
asses,  killed  by  the  engine  of  appellant.  The  animals  were 
killed  in  a  gorge  or  ca&on  a  short  distance — ^a  mile  and  a  half 
or  two  miles  up  the  river — above  GaSon  City.  At  that  point 
the  road  is  on  the  north  side  of  the  river.  The  track  way 
was  cut  out  of  the  mountain,  which,  for  some  distance,  rises 
almost  perpendicularly  to  a  great  height,  forms  a  barrier  on 
the  north  side,  over  which  stock  seldom,  if  ever,  pass. 

On  the  south  side  of  the  track  the  distance  to  the  river 
was  but  a  few  feet,  and  was  built  up  by  the  material  blasted 
from  the  cliffs  to  make  the  roadbed.  For  some  distance, 
commencing  at  a  point  below,  there  was  a  wire  fence,  which 
continued  up  to  and  by  the  point  where  the  animals  wei'e 
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killed.  At  a  point  some  distance  below  there  was  a  fence  of 
the  same  chamcter  on  the  north  side,  which  continued  up  to 
the  point  from  which  the  cliffs  were  considered  impassable^ 
and  then  connected  with  the  face  of  the  cliff. 

At  the  lower  end  of  the  inclosed  track  there  was  a  gate 
made  and  used  for  the  convenience  of  others,  but  not  used 
by  appellant.  The  testimony  shows  that  appellant's  em- 
ployes were  required  to  keep  the  gate  closed,  which  they  did, 
observing  it  closely,  and  closing  it  when  found  open.  On 
the  night  in  question  the  gate  had  been  left  open.  The 
asses,  straying  about,  entered  it,  strayed  up  the  track  one  half 
or  three  quarters  of  a  mile,  and  at  1 :  30  in  the  morning  were 
struck  and  both  killed.  In  regard  to  the  facts  stated  there 
is  no  controvei"sy.  Damages  were  laid  at  $400.  A  trial  was 
had  to  a  jury.  At  the  close  of  plaintiff's  testimony  defend- 
ant moved  for  a  nonsuit,  which  was  denied  and  an  exception 
taken.  There  was  ^  verdict  for  plaintiff  for  $175,  and  judg- 
ment upon  the  verdict. 

The  contention  of  appellee  was  that  the  engineer  should, 
under  the  circumstances,  have  seen  them  and  stopped,  and 
that  a  failure  to  do  so  was  negligence  for  which  appellant 
was  responsible.  The  asses  clearly  had  no  business  at  the 
point  where  they  were  killed,  and  the  negligence  in  leaving 
the  gate  open  so  as  to  allow  an  entry  was  not  that  of  appel- 
lant. 

Another  suggestion  may  be  pertinent :  The  roadway  was 
supposed  by  the  engineer  to  be  enclosed  and  stock  thought 
to  be  excluded,  and  seldom,  if  ever,  found  there.  The  en- 
gineer  would  not,  nor  would  he  ever  be  expected  to,  exercise 
the  same  vigilance  in  regard  to  stock  as  at  points  where  their 
presence  might  be  expected. 

The  only  question  of  negligence  was  whether  under  the 
conditions  and  circumstaiices  negligence  could  be  predicated 
upon  the  fact  of  the  killing.  The  train  was  running  at  ordi- 
nary speed,  the  road  was  crooked,  and  a  curve  occurred  at 
the  point  where  the  killing  was  done.  The  gorge  was  dark 
from  its  narrowness  and  the  overhanging  cliffs.     The  only 
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light  that  would  disclose  the  presence  of  the  animals  was  the 
headlight  of  the  engine. 

The  evidence  of  the  diflferent  witnesses  shows  that  under 
favorable  circumstances  and  on  a  straight  track  objects  the 
size  of  the  asses  could  be  seen  from  300  to  450  feet.  It  was 
also  shown  that  in  going  around  a  curve  the  light  would  be 
projected  directly  ahead  of  the  engine  and  not  upon  the  arc 
of  the  track.  How  far  the  efficiency  of  the  light  was  affected 
by  the  curvature  at  the  point  is  not  shown.  The  train  was 
about  450  feet  long,  and  witnesses,  supposed  to  have  practi- 
cal knowledge  and  experience,  testified  that  the  shortest 
practical  distance  in  which  a  train  could  be  stopped,  running 
at  that  speed,  would  be  the  length  of  the  train,  450  feet, — the 
utmost  limit  at  which,  under  the  most  favorable  circumstances, 
the  headlight  would  show  obstructions. 

The  evidence  shows  the  tmin  to  have  been  stopped,  but  at 
what  point  with  reference  to  the  animals  and  whether  as 
quickly  as  possible  after  they  were  killed  is  not  shown. 

All  the  authorities  agree  that  where  negligence  is  alleged 
as  the  basis  of  recovery,  the  onus  of  proof  establishing  the 
negligence  is  upon  the  plaintiff,  and  it,  like  any  other  sub- 
stantive fact,  must  be  clearly  established.  A  jury  cannot 
base  a  verdict  upon  conjecture  and  inference  nor  upon  the 
theory  that  the  bare  fact  of  the  killing  is  sufficient.  Not 
only  was  there  no  proof  of  negligence,  but  the  presumption 
was  rebutted  by  the  evidence  and  circumstances. 

Proof  of  the  killing  of  an  animal  by  an  engine  is  only  the 
proof  of  the  result  from  the  collision,  but  to  establish  negli- 
gence it  must  be  shown  that  the  circumstances  were  such 
that  the  collision  and  consequent  injury  might  have  been 
avoided.  See  Thornton  on  Railroad  Fences,  etc.,  sec.  326, 
and  the  numerous  authorities  cited  in  note  1.  That  the  bur- 
den of  proof  of  negligence  was  upon  the  plaintiff,  see  Thorn- 
ton, etc.,  sec.  825,  and  authorities  cited  in  note  5 ;  Shear.  & 
Red.  on  Neg.,  sec.  18. 

A  careful  examination  of  the  instructions  shows  them  full 
aud  unobjectionable.    The  verdict  was  against  the  evidence 
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and  the  instructions.  The  court  should  have  granted  a  non- 
suit or  set  the  verdict  aside  and  gi*anted  a  new  trial.  Thera 
was  no  proof  of  negligence  warranting  a  verdict. 

It  is  evident  from  the  record  that  the  jury  disregarded  the 
great  preponderance  of  evidence  and  the  instructions  of  the 
court.  The  verdict  appears  to  have  been  the  result  of  bias 
and  prejudice,  and  based  upon  the  single  fact  that  the  asses 
were  killed  by  the  engine  of  appellant. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Reversed. 


NiPPBL  V.  FOEKBB  BT  AL. 

IsBiGATuro  Ditches — ^Public  Lands. 

The  act  of  congress  of  March  3, 1891,  relating  to  irrigating  ditches  and 
reservoirs  upon  the  public  domain,  appUes  only  to  vacant  and 
unoccupied  land,  and  in  no  way  affects  rights  which  had  attached 
previous  to  its  passage. 

Appeal  from  the  District  Court  of  Q-arfield  County. 

Messrs.  Hayes  &  Pbektis,  Messrs.  Perkins  &  Thomp- 
son and  Mr.  J.  W.  Dollison,  for  appellant. 

Mr.  E.  T.  Taylor,  for  appellees. 

Reed,  P.  J.,  delivered  the  opinion  of  the  court. 

Mrs.  Gibson  is  the  widow  of  Eli  P.  Gibson.  In  the  year 
1885,  Mr.  Gibson  and  wife  settled  upon  the  unsurveyed  land 
of  the  United  States  on  what  had  formerly  been  the  Ute 
Indian  reservation,  the  title  to  which  had  been  obtained  by 
treaty  with  the  tribe. 

On  the  22d  day  of  April,  1886,  the  township  within  which 
the  settlement  was  made  was  opened  for  settlement  and 
occupation  under  the  preemption  act  of  1841.     By  the  terms 


1897.]  NiPPBL  V.  FOBKBB.  107 

of  the  Ute  treaty,  title  could  only  be  acquired  by  preemption 
and  purchase  at  $1.25  per  acre,  the  proceeds  of  sales  to  be  a 
fund  held  in  trust  by  the  government  for  the  benefit  of  the 
Ute  Indians. 

It  appears  that  the  settlement  of  Eli  P.  Gibson  was  made 
November  6, 1884,  and  on  the  first  day  that  the  land  oflBce 
was  open  (April  22, 1885)  he  filed  his  declaratory  statement 
in  the  United  States  land  office.  Owing  to  erroneous  sur- 
veys, on  the  17th  of  August,  1885,  the  land  in  the  township 
was  withdrawn  by  the  government,  and  remained  so  with- 
drawn until  June  29, 1898.  Eli  P.  Gibson  died  October  28, 
1887.  His  widow  (appellee)  remained  upon  and  has  contin- 
uously occupied  the  land  filed  upon  by  her  former  husband. 

On  the  day  the  land  office  opened  (June  29,  1898),  she 
filed  a  preemption  claim  in  her  own  right  upon  the  land,  and 
on  the  7th  of  October,  1893,  proved  up  upon  the  land,  and 
received  a  receipt  from  the  receiver  of  the  United  States 
land  office. 

On  the  Ist  day  of  July,  1881,  Wm.  Forker  settled  upon 
the  land  adjoining  that  of  Mrs.  Gibson  on  the  south.  He 
made  extensive  improvements,  put  100  acres  under  culti- 
vation, and  remained  in  the  possession  and  occupation  of  the 
land  until  October,  1888,  when  he  sold  his  possessory  right 
to  Wm.  E.  Graham,  who  entered  upon  and  occupied  the  land 
until  October  9,  1892,  when  he  sold  and  delivered  the  pos- 
session to  George  H.  Forker,  who  remained  in  the  occupancy 
and  possession,  and  on  August  7,  1893,  filed  upon  it,  and  on 
February  12,  1894,  proved  up,  paid  for  it  and  received  a 
receipt  from  the  receiver  of  the  United  States  land  office. 
Both  the  Gibson  and  Forker  claims  were  extensively  im- 
proved and  cultivated  after  1885,  and  in  that  year  were 
inclosed  by  substantial  fences  on  the  exterior  lines,  but  with- 
out a  division  fence  between  them.  Upon  the  lands  of  Gib- 
son and  Forker  was  the  bed  of  a  lake,  or  natural  basin  that 
filled  with  water  from  the  melting  of  ice  and  snow.  The 
water  was  retained  by  an  elevation  or  natural  dam  at  the 
lower  end.     It  was  in  extent  about  87  acres,  75  of  which 
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was  on  the  Forker  place  and  12  on  the  Gibson  place.  When 
not  covered  by  water,  it  was  swampy  and  unfit  for  cultiva- 
tion. 

In  1885,  the  parties  jointly  cut  a  drain  through  it  and  the 
elevation  at  the  lower  end,  reclaimed  the  land,  audit  became 
a  meadow  from  which  hay  was  cut  aunually. 

Appellant's  rights,  as  stated  in  the  complaint,  are  as  fol- 
lows :  ^^  That  since  the  first  day  of  April,  1889,  he  was  the 
owner  of  and  entitled  to  the  possession  and  enjoyment  of  a 
certain  tract  or  parcel  of  land  in  Garfield  county  *  *  * 
[description]  *  *  *  containing  160  acres ;  that  without  irri- 
gation no  crops  could  be  produced  on  said  lands ;  without 
irrigation  the  whole  of  said  land  would  be  valueless. 

"That  for  said  purposes  of  irrigation  plaintiff  on  or  about 
the  8rd  day  of  April,  1889,  constructed  a  reservoir  on  the 
S.  E.  1/4  of  section  24,  Tp.  6  S.,  R.  89  W.,  and  duly  filed 
in  the  office  of  the  recorder  of  Garfield  county  a  plat  and 
statement  of  said  reservoir  site,  claiming  said  land  for  reser- 
voir purposes.  That  a  portion  of  the  land  covered  by  the 
water  stored  in  said  reservoir  is  in  section  19,  Tp.  6  S.,  R. 
88  W. ;  that  at  the  time  of  the  location  of  said  reservoir  site, 
the  survey  of  said  Tp.  6  was  suspended,  and  has  ever  since 
remained  and  now  is  suspended,  and  by  reason  of  said  sus- 
pension of  said  Tp.  6  aforesaid,  that  portion  of  said  reservoir 
site  does  not  appear  on  said  plat  of  said  reservoir  site." 

The  land  claimed  by  appellant  lay  below  to  the  west  of 
the  claims  of  Gibson  and  Forker  80  rods,  two  40  acre  tracts 
of  vacant  land  lying  between  them. 

The  map  referred  to  as  showing  the  plat  and  statement  of 
the  reservoir  and  the  claim  of  appellant,  which  was  filed  in 
the  recorder's  office,  is  in  evidence,  made  by  J.  C.  Eune,  a 
civil  engineer. 

The  reservoir,  as  shown,  is  about  600  feet  long  in  greatest 
length,  and  500  feet  wide  in  greatest  width ; — does  not  extend 
over  the  line  of  Gibson  and  Forker.  Its  upper  end  is  500 
feet  from  the  lower  end  of  the  old  lake  bed,  and  is  platted 
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as  being  entirely  upon  vacant  public  land.     In  the  recorded 
statement  filed  it  was  said : 

"  All  of  said  reservoir  site  lies  in  the  N.  E.  1/4  of  S.  E. 
1/4  of  section  24,"  etc.,  clearly  indicating  the  absence  of  any 
intention  of  appropriating  any  land  of  Gibson  and  Forker, 
which  was  in  sections  19  and  29.  The  reservoir  as  platted 
and  filed  covers  about  five  acres. 

On  August  1, 1889,  appellant  filed  with  the  county  recorder 
a  supplemental  or  additional  statement,  not  verified  or  accom- 
panied by  a  map  or  plat,  claiming  ^^  a  reservoir  site  not  exceed- 
ing 120  acres  on  sec.  19,"  and  on  the  same  date  (August  21, 
1889)  he  prepared  and  filed  in  the  office  of  the  county  re- 
corder **  a  notice  to  the  world,  *  *  *  that  he  was  entitled  to 
the  use,  occupation,  enjoyment  and  possession  of  and  all  that 
portion  of  the  unsurveyed  public  domain  included  within 
the  bounds  of  what  was  formerly  sections  19,  20,  29,  80,  32 
and  83,  in  township  6,  and  section  4  in  township  7,"  etc., 
which  included  farms  in  the  actual  occupancy  of  parties  who 
had  been  in  possession  several  years,  among  them  those  of 
Gibson  and  Forker.  This  wholesale  appropriation  of  4,480 
acres  of  land  was,  as  claimed,  for  the  purposes  of  irrigating 
his  farm. 

In  March,  1895,  six  years  after  his  alleged  appropriation, 
be  testified :  ^'  I  claim  to  own  the  water  by  appropriatioa 
and  usage.  In  1890  I  used  a  little ;  in  1891  and  1892  I  used 
most  of  it  and  in  1898  I  used  a  little.  I  never  used  all  the 
water  because  lam  not  prepared  and  fixed  yet.  I  intend  to 
take  up  a  desert  land  claim  as  soon  as  lean  get  this  suit  settled^ 
so  I  will  need  all  the  water  a7id  more  than  there  is  there^ 

This  action  was  brought  by  appellant  to  recover  damages 
for  an  alleged  trespass  and  injury  to  his  reservoir  by  appel- 
lees.   The  alleged  wrongs  and  injuries  are  stated  as  follows : 

^^  That  plaintiff  has  had  the  quiet,  peaceable  and  undis- 
turbed possession  of  said  reservoir  and  use  of  water  collected 
therein  at  all  times  since  the  third  day  of  April,  1889,  until 
April,  1898.  That  Mrs.  Tillia  Gibson  claimed  that  a  portion 
of  certain  land  claimed  by  her  and  covered  by  said  reservoir 
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site  was  overflowed,  and  threatened  that  she  would  endeavor 
to  defeat  plaintiff's  right  tp  hold  and  maintain  said  reservoir 
site,  built  a  fence  across  said  reservoir  site,  and  is  continuing 
to  build  fences  across  said  reservoir  site,  and  that  she  forbid 
plaintiff  the  right  to  enter  upon  said  land  so  occupied  as  said 
reservoir,  to  take  care  and  protect  the  same,  and  that  she, 
the  said  defendant,  has  conspired  and  is  now  conspiring  with 
the  said  W.  E.  and  George  Fdrker,  the  other  defendants 
herein,  and  others,  to  injure  and  destroy  said  reservoir  and 
to  deprive  said  plaintiff  of  the  use  of  the  waters  collected  and 
stored  therein  by  causing  a  great  quantity  of  water  to  be  dis- 
charged into  plaintiff's  reservoir.  That  the  claim  of  Mrs. 
Tillie  Gibson  is  subsequent  and  subject  to  plaintiff's  reservoir 
right.  That  on  or  about  the  2nd  day  of  April,  1893,  William 
E.  Forker  and  George  Forker,  two  defendants  herein,  con- 
structed a  dam  above  the  lower  part  of  said  reservoir,  with 
the  knowledge  of  said  Mi's.  Gibson,  and  upon  the  land  claimed 
by  her,  in  such  a  poor  and  temporary  manner  as  to  be  unsafe 
and  insuflficient  to  hold  the  water  collected  thereon,  and  that 
after  said  dam  was  so  constructed  and  was  about  filled  with 
water,  it  gave  way  and  discharged  a  large  volume  of  water 
into  the  lower  part  of  said  reservoir  of  plaintiff,  causing  the 
damage  thereto.  That  said  dam  was  constructed  solely  for  the 
purpose  of  destroying  plaintiff's  reservoir,  and  depriving  him 
of  the  use  of  the  water.  That  neither  said  William  E.  Forker 
or  George  Forker  had  any  interest  in  or  to  any  land  embraced 
in  said  reservoir,  and  said  dam  was  built  by  said  Forkers 
against  the  protest  of  plaintiff.  That  a  further  trespass  was 
committed  on  the  27th  day  of  April,  1893,  by  the  interference 
with  the  reservoir  outlet,  which  caused  a  great  loss  of  water 
out  of  said  reservoir.  That  by  reason  of  the  premises  plain- 
tiff was  damaged  in  the  sum  of  $200.  That  defendants  have 
threatened  to  and  will  continue  said  acts  complained  of  against 
plaintiff's  reservoir.  That  plaintiff  cannot  obtain  water  from 
any  other  source  to  irrigate  his  land,  and  without  water  to 
irrigate  it  said  land  is  valueless.  That  defendants  are  insol- 
vent and  have  no  property  out  of  which  an  execution  could 
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be  satisfied.  That  plain tiflE's  only  remedy  is  by  injunction. 
Plaintiff  prays  judgment  against  defendants  for  the  sum  of 
two  hundred  dollars  damages,  costs  of  suit  and  injunction." 

On  May  24, 1893,  appellant  filed  the  following  supplement 
tal  statement  as  an  addition  to  his  former  complaint : 

^^  That  since  filing  complaint  on  the  11th  day  of  May,  1893, 
and  service  of  summons,  one  of  the  defendants,  Mrs.  Gibson, 
disregarding  plaintiff's  rights  in  his  reservoir  and  water  stored 
therein,  did  on  the  23rd  day  of  May,  A.  D.  1893,  enter  upon 
said  reservoir,  dug  up  the  ground  and  interfered  with  the 
natural  flow  of  water  into  said  reservoir." 

Mrs.  Gibson  filed  a  separate  answer,  which,  after  denying 
some  of  the  allegations  of  the  complaint,  is  as  follows : 

^^  She  admits  that  plaintiff  did  construct  an  embankment 
on  unoccupied  land  west  of  the  land  of  defendant.  The 
defendant  admits  being  the  widow  of  one  E.  P.  Gibson, 
deceased,  who  died  on  the  26th  day  of  October,  1887,  and 
then  states  what  is  hereinafter  reiterated  in  the  cross  com- 
plaint, and  admits  that  she  has  complained  of  and  protested 
against  said  plaintiff's  attempting  to  overflow  a  portion  of 
said  tract  of  land  by  virtue  of  said  reservoir,  and  she  threat- 
ened to  prevent  plaintiff's  appropriation  of  said  land,  and 
she  admits  that  she  has  forbid  plaintiff  many  times  the  right 
to  enter  upon  said  titict  of  land  or  any  portion  thereof  for 
reservoir  purposes.  She  alleges  that  she  had  a  right  to 
whatever  she  did  do  or  caused  to  be  done  in  regard  to  the 
flow  of  the  water  through  plaintiff's  reservoir  down  the  nat- 
ural channel  where  the  water  had  been  wont  to  flow  and 
drawn  off  of  defendant's  premises,  and  that  any  obstructions 
that  plaintiff  has  or  may  attempt  to  prevent  the  natural 
drainage  and  escape  of  water  from  defendant's  premises  are 
in  violation  of  defendant's  prior  rights." 

Also  a  cross  complaint,  as  follows : 

**  That  Eli  P.  Gibson,  the  husband  of  the  defendant,  set- 
tled upon  the  tract  of  land  described  in  folio  116,  as  his 
home  and  preemption  claim,  which  the  defendant,  Mrs.  Gib- 
son, now  claims ;  that  in  the  year  1885  she  went  on  said 


112  NiPPEL  V.  FoRKBR.  [Jan.  T., 

premises  to  reside  with  her  husband,  said  Gibson ;  that  prior 
to  the  22nd  day  of  April,  A.  D.  1885,  said  land  was  all  un- 
surveyed  public  domain  of  the  United  States;  that  on  that 
date  the  township  in  which  said  land  was  situated  was  opened 
for  filing  for  the  first  time  in  the  United  States  land  office 
at  Glenwood  Springs,  on  which  day  said  Gibson  filed  his 
declaratory  statement  in  said  land  office  for  said  tract  of  land, 
which  was  then  described  by  the  survey  then  in  force  [de- 
scription of  property],  and  being  the  same  land  upon  which 
this  defendant  made  her  home  and  preemption  claim  ever 
since  said  filing  on  the  29th  day  of  June,  1893,  [see  folio  119] ; 
that  the  survey  of  said  township  was  suspended  from  the 
17th  day  of  August,  1886,  until  the  29th  day  of  June,  1893. 
That  defendant  filed  her  declaration  of  occupancy  and  posses- 
sion of  said  land.  That  in  her  declaratory  statement  the  land 
is  described  as  [description  of  property],  and  on  the  7th 
day  of  October,  1893,  the  defendant,  Mrs.  Gibson,  made  final 
proof  on  said  land  and  obtained  a  receiver's  receipt.  That 
defendant  has  made  improvements  in  cultivating  and  farm- 
ing said  premises  and  in  building  ditches  to  irrigate  said  laud, 
and  fenced  said  lands,  and  if  she  should  be  deprived  of  the 
land  claimed  by  this  pretended  reservoir  site  she  would  be  ir- 
reparably damaged.  That  some  time  in  the  spring  of  1889, 
the  plaintiff  herein,  at  a  point  on  government  land  below  and 
westerly  from  this  defendant  (Gibson's)  land,  commenced 
doing  some  work  toward  making  a  dam ;  that  this  defendant, 
fearing  that  this  dam,  if  raised  to  any  considerable  height, 
might  cause  water  to  back  upon  her  said  land,  immediately 
notified  said  plaintiff  in  writing  not  to  construct  any  dam  or 
locate  any  reservoir  which  might  back  water  onto  any  portion 
of  her  land,  and  this  defendant  has  frequently  since  said  time 
notified  plaintiff  not  to  build  any  reservoir  that  would  affect 
or  in  manner  back  water  on  said  premises ;  that  notwithstand- 
ing defendant's  protests  plaintiffs  with  full  knowledge  of  this 
defendant's  rights  the  plaintiff  with  full  knowledge  of  the  de- 
fendant's prior  rights  in  said  premises  has  gone  ahead  from 
time  to  time  and  constructed  a  small  dam  at  said  point;  that 


1897.]  NiPPBL  V.  FOBKEB.  118 

this  defendant's  land  naturally  slopes  and  drains  off  to  the 
westerly  in  a  well  defined  channel,  and  that  said  dam  ob- 
structs the  natui*al  channel  and  flow  and  drainage  of  the 
water  off  of  this  defendant's  said  lands  where  in  the  natui-al 
channel  that  the  water  has  immemorially  flowed  off  of  said 
land,  and  if  said  dam  is  built  or  maintained  in  its  present 
position  it  will  further  dam  up  and  obstruct  the  natural  chan- 
nel of  the  waste,  excess  and  all  water  from  the  defendant's 
said  land,  and  cause  said  water  to  back  up  onto  her  land  and 
thereby  greatly  damage  said  land  and  injure  the  crops  of 
this  defendant,  and  said  dam  is  and  will  be  a  continuing 
damage,  injury,  menace  and  nuisance  to  this  defendant  and 
greatly  depreciate  the  value  of  her  said  property. 

**This  defendant  then  alleges  the  filing  of  a  pretended 
plat  and  statement  of  his  reservoir  by  plaintiff  on  June  8, 
1889,  with  the  clerk  and  recorder  of  Garfield  county,  Colo- 
rado, and  afterwards  and  on  the  21st  day  of  August,  1889, 
made  and  filed  an  alleged  supplemental  statement  of  his  pre- 
tended reservoir,  said  statement  not  being  accompanied  by 
any  plat  and  not  being  sworn  to ;  that  said  plat  shows  said 
reservoir  as  being  entirely  on  government  land,  but  plaintiff 
is  trying  to  appropriate  part  of  this  defendant's  land,  without 
bringing  any  condemnation  suit ;  or  without  acquiring  any 
right  in  any  manner  to  appropriate  said  premises,  and  all  of 
said  acts  of  plaintiff  are  in  violation  of  this  defendant's  prior 
rights  and  without  her  consent,  and  thereby  destroying  a 
large  portion  of  this  defendant's  land  and  rendering  a  large 
portion  of  her  land  valueless,  to  her  great  and  irreparable 
injury,  whereby  this  defendant  will  be  damaged  in  the  sum 
of  nearly,  if  not  quite,  9l2,000,  if  plaintiff  is  allowed  to  fur- 
ther construct  and  maintain  his  dam ;  and  this  defendant  has 
already  been  damaged  by  the  unlawful  acts  of  the  plaintiff 
in  the  sum  of  $250 ;  that  plaintiff  has  recently  caused  to  be 
backed  up  water  on  defendant's  premises  overflooding  her 
hay  land  and  greatly  damaging  the  same,  and  threatens  to 
continue  to  wrongfully  overflow  and  flood  her  said  land  and 
Vol.  IX— 8 
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destroy  her  hay  crop,  and  to  prevent  defendant  from  cutting 
her  hay  this  year  off  of  said  land. 

"  This  defendant  alleges  that  since  the  commencement  of 
this  suit, ,  1893,  the  plaintiff  has  filed  other  and  fur- 
ther pretended  reservoir  plats  and  statements  for  his  reservoir 
site  and  attempted  to  embrace  a  portion  of  this  defendant's 
land;  that  said  filed  and  recorded  documents  are  a  cloud 
upon  this  defendant's  title  to  her  lands,  and  tend  to  depre- 
ciate the  value  thereof. 

"  The  defendant,  Mi-s.  Gibson,  for  a  second  and  further 
cause  of  action,  alleges  : 

"  That  there  is  a  kind  of  basin  or  low  portion  of  land  run- 
ning through  the  land  of  the  defendant  George  Forker  and 
onto  the  land  of  this  defendant;  in  the  spring  of  each  year 
the  melting  snow  water  collects  in  said  basin,  and  unless 
drained  would  form  a  large  pond  and  slough  on  the  land  of 
this  defendant,  and  the  defendant  George  Forker,  with  Eli 
P.  Gibson  and  William  Forker,  made  a  ditch  to  drain  be- 
tween the  years  1881  and  1885,  said  drain  ditch  running 
westerly  and  northwesterly  down  the  natural  channel  for 
said  water  for  one  third  of  a  mile  and  into  a  gulch  or  luvine 
suflScient  to  drain  said  slough,  thus  rendering  the  land  valu- 
able for  crops ;  that  this  drain  ditch  continued  to  draw  off 
said  water  until  the  building  of  the  embankment  by  the 
plaintiff.  That  since  the  bringing  of  this  suit  in  October, 
1893,  the  plaintiff  filled  up  said  drain  ditch,  making  an  im- 
passable dyke  for  about  20  feet  in  length,  so  as  to  prevent  all 
water,  except  a  very  small  amount,  from  going  through  said 
ditch ;  that  plaintiff's  act  in  filling  up  said  ditch  was  a  tres- 
pass upon  this  defendant's  property.  That  plaintiff  is  insol- 
vent and  had  removed  his  family  and  personal  effects  out  of 
the  country,  and  that  defendant  has  no  plain,  speedy  or  ade- 
quate remedy  at  law  in  the  premises.  That  the  damage  done 
and  which  will  be  done  by  plaintiff  unless  restrained  by  order 
of  this  court,  is  great  and  will  be  very  great  and  irreparable, 
and  that  by  reason  of  building  said  dam  across  said  drain 
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ditch  defendant  has  been  damaged  in  the  further  sum  of 
nearly,  if  not  quite,  $250. 

**  Wherefore  defendant  prays  judgment  against  the  plain- 
tiff (1)  requiring  plaintiff  to  take  away  said  dam  in  said 
drain  ditch  and  the  dam  across  the  natural  channel  which 
drains  this  defendant's  land;  (2)  for  a  temporary  writ  of  in- 
junction enjoining  plaintiff  and  all  peraons  acting  under  him 
from  further  constructing  or  maintaining  said  dams,  etc.,  etc., 
and  thut  said  plaintiff  may  be  compelled,  at  his  own  expense 
and  without  delay,  to  remove  said  dams  or  embankments  in 
order  to  permit  tlie  free  flow  of  said  surplus  water  off  of  this 
defendant's  land  and  from  hindering  or  delaying  this  defend- 
ant from  the  free  use  and  enjoyment  of  every  portion  of  her 
premises,  and  for  an  order  enjoining  and  restraining  plaintiff 
from  making  any  record  or  filing  m\y  claims  of  any  kind  to 
any  portion  of  defendant's  said  land  for  a  reservoir  site  or 
any  other  purpose,  or  from  further  beclouding  the  defend- 
ant's title  to  the  premises,  and  that  upon  final  hearing  said 
injunction  be  made  perpetual. 

"That  said  plats  and  statements,  so  far  as  they  affect 
defendant's  said  land,  may  be  cancelled,  etc.,  etc.,  for  $500 
damages  and  for  costs  of  suit." 

The  answer  of  Wm.  and  George  H.  Forker  is  as  follows : 

"That  they  have  not  information  suflScient  upon  which  to 
base  a  belief  as  to  whether  or  not  plaintiff  is  entitled  to  the 
tract  of  land  in  question  as  a  reservoir  site  since  April  8, 
1889 ;  or  whether  plaintiff  located  said  reservoir  at  that  time, 
and  therefore  deny  the  same,  and  claim  said  location  is  abso- 
lutely void  against  defendants'  long  established  rights ;  de- 
fendants deny  that  the  land  embraced  in  the  reservoir  site 
was  a  part  of  the  public  domain  of  the  United  States  since 
July,  1881 ;  deny  that  the  plaintiff  has  expended  $1,600  in 
the  construction  of  his  reservoir,  ditches,  etc.,  or  that  there 
is  600  acres  of  land  lying  under  said  reservoir  site ;  they 
deny  that  they  have  no  right,  title  or  claim  to  any  of  the 
land  in  the  vicinity  or  said  reservoir  site;  they  deny  that  on 
the  27th  day  of  April,  1893,  or  at  any  other  time,  they  moved 
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or  caused  to  be  moved  the  gate  or  outlet  of  said  reservoir,  or 
that  plaintiff  is  damaged  by  their  acts ;  defendants  deny  that 
they  constructed  a  dam  for  storing  water  so  as  to  destroy 
plaintiff's  reservoir  and  dam,  or  that  same  was  poorly  con- 
structed so  as  to  be  unsafe." 

And  the  following  cross  complaint  was  filed  by  George  H. 
Forker : 

''  That  about  July  1, 1881,  the  defendant  William  Forker 
located  and  settled  upon  a  tract  of  land  containing  160  acres, 
part  of  the  unsurveyed  public  domain,  but  since  surveyed 
and  described  as  lots  Nos.  6,  7,  17  and  19  in  section  29,  lots 
Nos.  7  and  8  in  section  30,  in  Tp.  6  S.,  R.  88  W.,  6th  P.  M., 
in  said  Garfield  county,  Colorado,  situated  above  and  in  the 
immediate  vicinity  of  plaintiff's  reservoir;  that  William 
Forker  made  said  land  his  home,  improved  it,  built  drain 
ditches  and  made  it  of  great  value  for  agricultural  purposes; 
that  a  large  portion  of  said  land  covers  the  bottom  of  a  for- 
mer lake  and  is  almost  a  natural  reservoir,  sufficient  to  store 
and  hold  the  water  from  the  melting  snow  in  the  spring  so 
as  to  thoroughly  saturate  and  irrigate  the  meadow  land 
thereof,  and  that  unless  the  surplus  water  is  drained  off  of  said 
land  immediately  after  such  thorough  irrigation  it  becomes 
worthless  for  agricultural  purposes  ;  that  for  the  purpose  of 
draining  off  said  surplus  water  the  defendant  William  Forker 
constructed  a  drain  ditch  in  the  years  1881  and  1882,  so  as 
to  cause  said  water  to  more  perfectly  flow  through  its  natural 
channel. 

"  That  said  William  Forker  continued  to  use,  hold  and 
enjoy  said  land  and  improvements  until  in  October,  A.  D. 
1888,  when  he  sold  his  possessory  right  to  William  E.  Gra- 
ham, who  constantly  occupied  and  improved  the  same  until 
about  the  9th  day  of  November,  1892,  when  he  sold  all  his 
interest  in  said  land  to  George  H.  Forker,  who  has  held, 
occupied  and  improved  the  same  ever  since ;  that  as  soon  as 
the  survey  of  said  land  was  approved,  the  defendant  George  H. 
Forker  filed  his  preemption  statement  in  the  United  States 
land  office  at  Glenwood  Springs,  Colorado,  he  being  a  citizen 
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of  the  United  States  oyer  the  age  of  21  years,  and  entitled  to 
the  preemption  right. 

**That  the  dams  and  dykes  built  by  the  plaintiff  for  his 
reservoir  are  so  constmcted  as  to  obstruct  the  natural  out- 
flow of  water  from  said  defendant's  land  and  to  overflow  and 
flood  about  seventy-five  acies  of  his  lands,  and  to  destroy 
defendant's  hay  crop ;  and  did  during  the  months  of  May  and 
June,  1893,  prevent  the  proper  flow  of  water,  and  cause  the 
same  to  remain  on  defendant's  growing  ci'op  to  his  damage 
in  the  sum  of  $300. 

"  That  between  the  1st  and  6th  days  of  October,  1893, 
plaintiff  constructed  another  dam  across  defendant's  drainage 
canal  so  as  to  completely  obstruct  and  dam  the  overflow  of 
any  water  from  said  lands,  when  the  same  became  stored 
thereon  to  the  damage  and  ruin  of  defendant's  hay  crop; 
that  the  said  dams  are  a  standing  and  perpetual  nuisance  to 
the  defendant  and  others  interested  in  the  drainage  of  said 
lake  bottom. 

"  That  by  the  backing  up  and  detention  of  said  surplus 
water  in  May  and  June,  1893,  defendant  was  further  and 
permanently  injured  in  the  sum  of  $200. 

*^  That  plaintiff  still  maintains  the  dams  and  dykes  to  said 
reservoir  and  threatens  to  maintain  them  permanently. 

**  Wherefore  defendant  George  Forker  prays  (1)  that  plain- 
tiff be  required  to  remove  said  dam ;  (2)  that  plaintiff  be 
perpetually  restrained  by  injunction  from  maintaining  or 
further  constructing  or  repairing  said  dams,  dykes,  reservoirs 
or  other  obstructions  that  may  obstruct  the  natural  flow  of 
water  from  defendant's  land;  (3)  that  defendant  recover 
from  plaintiff  $500,  his  damages  and  cost ;  (4)  for  general 
relief;  and  (5)  that  William  Forker  have  judgment  for  costs." 

On  December  4,  1898,  the  court  allowed  an  interlocutory 
injunction  to  appellees  restraining  appellant  from  obstructing 
the  drain  ditch  or  in  any  way  interfering  with  the  flow  of 
water  from  the  land  of  appellees ;  also  made  an  order,  man- 
datory in  character,  that  appellant  should  within  80  days  open 
the  drain  ditch  and  make  openings  through  the  embankment 
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built  by  him,  and  in  case  of  his  refusal  appellees  were  allowed 
to  do  the  work  at  the  expense  of  appellant. 

"  On  March  24, 1894,  plaintiff  filed  his  replication  to  the 
separate  and  amended  answer  and  cross  complaint  of  Mi-s.  E. 
P.  Gibson,  which  is  a  denial  of  the  matter  set  up  in  said  an- 
swer and  cross  complaint  and  denies  that  the  defendant  Mrs. 
E.  P.  Gibson  at  any  time  prior  to  the  29th  day  of  June,  1893, 
made  her  or  any  preemption  claim  to  the  land  now  claimed 
by  her ;  and  plaintiff  says  that  on  the  29th  day  of  June,  1893, 
said  defendant  Mrs.  Tillie  Gibson  abandoned  all  right  and 
claim  to  said  land  and  improvements  thereon  as  the  heir  or 
successor  of  the  said  Eli  P.  Gibson,  and  then  and  there 
claimed  and  filed  on  said  land  in  her  own  individual  right, 
and  denies  that  the  defendant  Gibson  filed  with  the  clerk 
and  recorder  of  Garfield  county  her  declaration  of  occupancy 
and  possession  until  after  the  commencement  of  this  action." 

On  the  same  date  replied,  denying  the  allegations  of  the 
answer  and  cross  complaint  of  the  two  Forkers. 

On  the  8th  day  of  March,  1895,  the  case  was  tried  to  the 
court  without  a  jury.  The  court  found  all  the  important 
issues  of  fact  for  appellees,  granted  the  relief  prayed,  and 
decreed  a  perpetual  injunction.  From  such  decree  an  ap- 
peal was  prosecuted  to  this  court. 

The  judgment  and  decree  appears  to  have  been  fully  war- 
ranted by  the  evidence.  The  Forkers'  title  and  possession 
ran  back  to  1881,  and  during  all  that  time  had  been  occupied 
by  the  elder  Forker,  then  Graham,  then  the  younger  Forker. 
Mr.  and  Mi-s.  Gibson  entered  into  the  possession  of  the  land 
in  1886.  In  1887  Mr.  Gibson  died  without  being  able  to 
obtain  a  title  by  reason  of  the  land  having  been  withdrawn. 
Mrs.  Gibson  remained  continuously  in  the  occupation  and 
possession  until  1893,  and  obtained  title  at  the  earliest  possi- 
ble date,  and  George  H.  Forker  a  few  months  after. 

At  the  time  (in  1889)  that  appellant  entered  upon  and 
claimed  the  right  to  occupy  the  land  below,  the  lands  of 
Forker  and  Gibson  were  inclosed  with  a  substantial  fence, 
each  had  near  100  acres  under  cultivation,  and  had  jointly 
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drained  and  reclaimed  the  old  lake  bed  and  converted  it  into 
meadow. 

The  first  effort  of  appellant  in  the  way  of  a  reservoir  was 
the  filing  a  plat  of  one  four  or  five  acres  in  extent  on  vacant 
land  of  the  United  States.  His  next  eflfort  was  to  file  an 
amended  claim  to  120  acres  of  the  land  occupied  by  appel- 
lees, and  a  declaratory  statement  of  seven  sections,  involving 
all  the  farms  in  the  valley.  His  first  practical  act  to  make  a 
reservoir  was  to  fill  and  dam  the  drain  ditch  dug  by  appel- 
lees, set  the  water  back,  again  submerge  the  old  lake  bed, 
destroy  the  meadow,  making  of  it  a  reservoir,  the  water  to 
be  drawn  off  and  used  at  some  point  below ;  and  although, 
in  1896,  he  testified  to  having  constructed  13  miles  of  ditch, 
it  was  also  shown  that  such  ditch  was  not  constructed  to 
irrigate  his  land,  but  to  carry  water  by  and  below  for  some 
undefined  purpose,  presumably  for  the  purpose  of  sale.  It 
will  be  observed  that  in  its  inception  the  declared  purpose 
was  to  irrigate  his  land,  without  which  the  land  was  value- 
less ;  yet  after  six  years  of  alleged  occupation,  he  had  put  but 
a  few  acres  under  cultivation,  and  stated  in  his  testimony  that 
he  intended  to  get  land  under  the  "  Desert  Land  Act"  upon 
which  he  could  use  the  water.  From  his  settlement  in  1889 
until  1891  he  appears  to  have  attempted  to  proceed  under 
the  irrigating  laws  of  the  state.  After  the  passage  by  con- 
gress of  the  act  of  March  8, 1891,  in  regard  to  ditches,  canals, 
reservoirs,  etc.,  upon  the  public  domain,  he  attempted  to  base 
his  right  and  construct  a  reservoir  under  its  provisions.  A 
more  fatal  misapprehension  of  the  law  cannot  be  conceived. 
It  had  frequently  been  held  that  the  act  only  applied  to  va- 
cant and  unoccupied  land.  By  the  wording  of  the  act,  the 
rights  of  occupants  who  are  in  possession  without  title  ai*e 
respected  and  protected,  the  last  clause  of  section  19  being : 
*'  Whenever  any  person  or  corporation,  in  the  construction 
of  any  canal,  ditch  or  reservoir  injures  or  damages  the  po^- 
iesrion  of  any  settler  on  the  public  domain^  the  party  committing 
•uch  injury  or  damage  shall  be  liable  to  the  party  injured^  for 
tueh  injury  or  damage.^^ 
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The  suit  was  brought  by  appellant  to  assert  and  establish 
certain  supposed  equitable  rights  and  also  to  recover  damages 
for  the  alleged  infraction  of  those  rights.  No  offer  was  made 
to  do  equity,  to  make  compensation  for  injury  to  the  posses- 
sion prior  to  1893.  Subsequent  to  1898,  and  for  nearly  two 
years  before  the  trial  occurred,  appellees  had  the  title,  the 
fee,  and  the  effort  was  to  dispossess  them  and  appropriate  to 
his  own  use  over  one  half  of  the  land  to  which  they  had  a 
title  from  the  government,  without  making  a  purchase  of  it 
or  offering  compensation.  The  whole  course  of  appellant, 
from  the  start,  was  so  at  variance  with  morality  and  common 
honesty  as  to  subject  him  to  severe  criticism  and  censure  and 
preclude  him  from  asserting  any  rights  in  a  court  of  equity. 

In  the  printed  brief  of  counsel  considerable  space  is  de- 
voted to  the  supposed  rights  of  appellant  under  the  irrigating 
laws  of  the  state,  by  appropriation,  etc.  I  do  not  conceive 
that  it  has  any  place  or  bearing  in  this  controversy.  Admit- 
ting all  that  is  said  to  be  correct  and  a  proper  exposition  of 
the  law,  yet,  iriigation  laws  are  in  regard  to  water^  and  they 
have  never  been  construed  as  allowing  the  destruction  of  the 
land  of  two  farms  to  obtain  water  for  the  use  of  the  third. 
When  the  lands  of  others  are  indispensable,  the  right  to  them 
must  be  acquired  by  purchase  or  by  condemnation,  and  ade- 
quate compensation  made. 

Great  stress  is  laid  upon  the  fact  that  application  was  made 
to  and  a  plat  and  map  of  a  proposed  reservoir  filed  with  the 
department  of  the  interior,  and  by  it  approved  and  accepted. 
I  consider  this  matter  of  no  controlling  influence  whatever. 
It  could  only  operate  as  a  license,  grant  or  quitclaim  on  land 
within  the  expressed  intention  of  congress.  It  is  very  doubt- 
ful whether  the  land  ceded  in  trust  to  the  government  by 
the  Utes  could  under  the  treaty  be  subjected  to  the  subse- 
quent law  for  reservoirs,  but  upon  this  question  we  express 
no  opinion. 

It  does  not  appear  that  the  fact  of  its  having  been  part  of 
the  reservation  and  the  tenure  by  which  the  government  held 
the  title  was  brought  to  the  attention  of  the  land  department. 
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Appellees  filed  a  protest  against  the  approval  of  the  reser- 
voir plat,  which  was  overruled.  Secretary  Smith,  in  Octo- 
ber, 1894,  in  his  decision  says,  in  regard  to  this  protest:  "  In 
this  connection  it  must  be  remembered  that  the  approval  by 
the  department  of  the  map  of  location  of  a  reservoir  site  filed 
npon  under  the  provisions  of  the  act  of  March  8, 1891,  carries 
only  the  right  of  way  over  vacant  public  lands  covered  by  such 
location^  and  in  nounse  affects  other  tracts,  ♦  ♦  *  This  depart- 
ment cannot  inquire  into  the  merits  of  the  protests,  but  must 
refer  the  parties  to  the  courts  for  their  proper  remedy,  if  in 
any  unse  injured  in  their  possession^  by  the  building  and  use 
of  the  proposed  reservoir."  19  Dec.  Dept.  of  Int.,  804. 
This  authoritative  construction  of  the  law  under  which  ap- 
pellant claimed  was  conclusive  against  him. 

The  act  had  no  retroactive  effect,  in  no  way  affected  those 
whose  rights  attached  previous  to  its  passage,  but  parties 
entering  after  the  passage  took  subject  to  the  reservoir  act 
It  only  applied  to  lands  vacant  and  unoccupied  at  the  time 
of  its  passage. 

It  follows  that  the  decree  and  judgment  of  the  district 
court  should  be  a£Brmed. 

Affirmed. 


The  Rockpord  Insurance  Company  v.  Rogers  et  al.  !^5^/ 

1.  FOBSION  OOBPOBATIONS — CONTBAGTS. 

A  oontraot  made  in  this  state  by  a  foreign  corporation  without  first 
haying  complied  with  the  requirements  of  law  as  to  the  filing  of 
certificates,  etc.,  is  valid.  The  only  penalty  prescribed  by  statute 
for  a  failure  to  file  such  certificates  is  a  personal  liability  upon  the 
officers,  etc.,  of  the  corporation  in  default. 

2.  Samb— EstoppbIm 

One  who,  as  agent  of  a  foreign  insurance  company,  has  collected  its 
money  is,  when  called  on  to  account,  estopped  to  challenge  its  right 
to  transact  the  business  out  of  which  the  demands  collected  accrued ; 
and  so,  also,  are  the  sureties  upon  his  bond  conditioned  for  the 
payment  of  the  moneys  so  collected. 
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3.  Same. 

Whether  the  legislation  whereby  an  insurance  department  was  created, 
and  an  agent  designated  on  whom  process  might  be  served,  repealed 
the  antecedent  statutes  which  prohibited  foreign  corporations  from 
doing  business  in  this  state  without  having  first  filed  a  certificate 
and  designated  an  agent,  considered,  but  not  decided. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  C.  J.  Blakeney  and  Mr.  Sylvester  G.  Williams, 
for  appellant. 

Messrs.  Wells,  Taylor  &  Taylor,  for  appellees. 

Bissell,  J.,  delivered  the  opinion  of  the  court. 

The  correctness  of  a  judgment  granted  on  a  motion  there- 
for based  wholly  on  the  pleadings  is  challenged  by  this  appeal. 
Suit  was  brought  by  The  Rockford  Insurance  Company  against 
Rogers  and  Stair  as  sureties  on  a  bond  executed  by  Wells  as 
principal.  The  complaint  charged  that  the  Insurance  Com- 
pany was  a  corporation  organized  under  the  laws  of  Illinois 
and  permitted  to  do  insurance  business  in  this  state.  Wells 
was  appointed  its  agent,  and,  during  February,  1893,  collected 
funds  and  moneys  belonging  to  the  Insurance  Company 
amounting  to  $938.48 ;  he  also  collected  in  March,  $687.23, 
and  of  the  total  sum  paid  about  $700,  leaving  $927.62  which 
he  had  collected  and  failed  to  pay  over.  The  bond  which 
was  set  up  in  the  complaint  was  in  the  usual  form.  Accord- 
ing to  its  conditions,  Wells  had  been  appointed  agent  of  the 
Insurance  Company  in  Denver,  agreed  to  accept  the  trust, 
keep  a  regular  and  accurate  record  of  accounts  and  moneys 
received,  and  pay  them  over  to  the  company  monthly  or  as 
often  as  they  might  be  demanded.  In  case  of  default  the 
bondsmen  were  to  be  liable.  The  answer  admitted  the  plain- 
tiffs corporate  character,  but  denied  that  it  was  authorized 
to  transact  business  in  the  state ;  admitted  the  agency,  the 
execution  and  delivery  of  the  undertaking,  and  on  informa- 
tion and  belief  denied  the  receipt  of  the  money.    As  a  second 
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defense  it  set  up  the  foreign  character  of  the  plaintiff  com- 
pany, and  that  the  moneys  which  Wells  had  received  were 
premiums  which  had  been  paid  to  him  for  the  company  on 
account  of  divers  policies  of  insurance  which  the  company 
had  issued  in  Arapahoe  county  to  various  parties  in  the  ordi- 
naiy  course  of  business.  The  defendants  then  alleged  a  fail- 
ure on  the  part  of  the  Insurance  Company  to  file  with  the 
secretary  of  state  or  the  recorder  of  deeds  in  Arapahoe  county 
a  certificate  signed  by  the  president  or  secretary,  designating 
its  principal  place  of  business  and  any  agent  or  agents  on 
whom  process  might  be  served.  The  plaintiff  replied,  deny- 
ing that  the  business  was  earned  on  solely  in  Ampahoe  county, 
and  averred  that  it  was  done  in  the  state,  admitted  that  they 
had  not  filed  with  the  secretary  of  state  or  the  recorder  of 
deeds  the  certificate  mentioned,  and  then  alleged  affirma- 
tively an  authority  to  transact  business  by  reason  of  a  com- 
pliance with  the  statutes  regulating  the  conduct  of  insurance 
business  by  foreign  companies  in  the  state  of  Colorado,  and 
a  compliance  with  the  regulations  of  the  auditor,  who  is  the 
superintendent  of  insumnce,  and  the  possession  of  a  certifi- 
cate issued  by  him  authorizing  them  to  tmnsact  the  business 
of  their  company  in  the  state.  There  were  some  immaterial 
amendments  subsequently  made  that  are  unimportant  to  this 
discussion,  and  the  case  stood  for  trial  in  the  district  court 
on  these  issues.  Thereupon  the  defendants  moved  for  judg- 
ment on  the  pleadings,  which  was  heard  and  granted.  It  is 
from  this  judgment  that  the  appeal  is  prosecuted. 

The  appellant  insists  that  for  three  reasons  the  judgment 
is  erroneous.  It  is  contended  that  the  failure  to  file  a  certifi- 
cate is  not  pleadable  in  bar  to  the  action,  and  that  the  defense 
could  not  in  any  event  be  available,  because  the  parties  are 
estopped  by  the  facts  and  the  relations  of  the  agent  to  the 
company  from  raising  the  question.  It  is  also  contended 
that  in  any  event  the  statutes  which  organized  and  provided 
for  an  insurance  department,  and  in  direct  terms  enacted 
that  the  auditor  should  be  the  agent  of  the  company  on  whom 
process  might  be  served,  repealed  the  former  provisions  with 
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reference  to  the  filing  of  a  certificate.  On  at  least  two  of 
these  propositions  the  law  of  this  state  is  undoubtedly  with 
the  appellant.  We  would  be  unadvised  except  for  the  opin- 
ion printed  in  the  record  as  to  the  precise  basis  on  which  the 
trial  court  proceeded  to  enter  this  judgment.  Prom  this  we 
learn  that  the  failure  to  file  the  certificate  with  the  secretary 
of  state  or  recorder  was  regarded  by  the  trial  judge  as  abso- 
lutely fatal  to  the  action.  It  was  conceded  the  position  was 
in  apparent  conflict  with  the  direct  decision  of  the  supreme 
court  on  the  proposition,  and  to  its  intimations  and  evident 
acceptance  of  the  contrar}'  rule  in  a  subsequent  case,  which 
is  cited.  We  are  unable  to  pursue  a  similar  course.  The 
question  has  been  pressed  on  our  attention  anew  with  very 
considerable  elaboration  of  argument  and  citation  of  author- 
ities, and  in  a  forcible  oral  argument  counsel  for  the  appellees 
insist  it  is  the  duty  of  this  court  to  reconsider  the  question, 
and,  if  our  conclusions  should  be  in  harmony  with  those  of 
the  district  judge,  to  adopt  a  contrary  rule.  This  we  decline. 
In  no  contingency  and  under  no  circumstances,  whether  in 
obedience  to  our  own  convictions  of  what  the  law  ought  to 
be,  or  of  what  the  weight  and  current  of  authority  had  de- 
clared it  to  be,  would  we  attempt  to  overrule  the  supreme 
court  or  depart  from  the  precedents  it  has  established.  We 
are  forced  to  no  such  position,  however,  by  the  character  of 
the  question,  or  our  own  convictions  respecting  it.  The 
constitution  and  the  statutes,  which  were  enacted  to  carry 
out  its  provisions,  undoubtedly  command  foreign  corporations 
who  seek  to  do  business  in  the  state  to  file  a  certificate  in 
the  office  of  the  secretary  of  state  or  the  recorder  of  deeds 
in  the  county  wherein  their  principal  business  is  to  be  trans- 
acted and  designate  an  agent  on  whom  process  may  be 
served  before  they  shall  have  the  right  to  transact  business 
within  its  limits  to  the  same  extent  and  on  the  same  plane 
as  domestic  corporations.  This  is  not  all,  however,  that  the 
statutes  provide.  A  penalty  is  prescribed,  and  when  the 
foreign  corporation  fails  to  observe  these  statutory  require- 
ments a  personal  liability  is  laid  on  the  officers  and  directors 
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of  the  defaulting  corporation.  Thei-e  is  no  provision  declar- 
ing all  contracts  into  which  they  may  enter  illegal  and  void, 
nor  is  there  any  other  than  the  general  proviso  respecting 
their  duty  in  this  particular.  Many  of  the  cases  in  which 
the  question  has  been  discussed  simply  involved  the  right  of 
the  corporation  to  enforce  a  single  contract  which  they  had 
made,  and  did  not  in  general  discuss  the  question  of  the 
iuvalidit}*^  of  their  contracts  where  the  corporation  was  at- 
tempting to  do  business  as  that  term  is  generally  construed. 
The  principle,  however,  on  which  the  decisions  have  been 
put  seems  to  us  clearly  decisive  of  the  present  controversy. 
Where  the  personal  liability  penalty  is  the  only  one  imposed 
by  the  statute,  the  courts  assume  the  legislature  deemed  this 
sufficient  to  insure  an  observance  of  the  limitation  on  the 
power  to  do  business.  Utley  v.  The  Clark- Gardner  Lode 
Mining  Co.^  4  Colo.  869;  Kindel  v.  Lithographing  Co.y  19 
Colo.  810;  Cooper  Mfg.  Co.  v.  Ferguson,  118  U.  S.  727; 
Fritts  V.  Palmer,  132  U.  S.  282. 

It  is  quite  impossible  for  this  court  in  response  to  the 
request  of  counsel  to  enter  upon  a  general  discussion  of  the 
proposition  and  adduce  all  the  various  reasons  which  might 
be  urged  in  support  of  it.  The  discussion  would  subserve  no 
useful  purpose,  nor  would  it  add  ought  to  the  force  and  effect 
of  what  seems  to  us  to  be  the  settled  law  on  this  question. 
We  are  therefore  contented  with  a  general  statement  of  the 
doctrine  and  our  concurrence* 

The  circumstances  of  this  case,  the  character  of  the  suit 
and  the  facts  alleged  as  its  basis  would  in  our  judgment  in 
any  event  render  it  impossible  to  adjudge  the  plea  a  defense 
to  the  suit.  The  action  is  not  brought  on  a  contract  which 
the  company  had  entered  into  with  another  party  which 
involved  the  transaction  of  its  insurance  business  or  the  issu- 
ance of  a  policy  from  which  the  insured  was  attempting  to 
escape  because  of  its  illegality  or  invalidity.  Under  any  of 
the  authorities  there  can  be  no  question  respecting  the  right 
of  an  insurance  company  to  appoint  an  agent  to  collect 
moneys  due  it  and  to  take  from  that  agent  a  bond  to  answer 
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for  the  faithful  performance  of  the  engagement  into  which  he 
enters.  The  moneys  which  the  agent  Wells  collected  be- 
longed to  the  Insurance  Company.  It  was  money  which  had 
been  voluntarily  paid  by  the  policy  holders  in  return  for  the 
protection  afforded  by  the  policies,  and  neither  party  to  the 
contract  of  insumnce  has  made  or  is  making  any  question 
about  the  validity  or  character  of  the  insurance  contract. 
So  far  as  we  are  advised  by  the  record,  the  contract  was  fully 
executed.  The  policy  holder  voluntarily  paid  his  money, 
accepted  the  contract  and  admitted  its  validity.  The  agent 
simply  received  the  premiums,  which  was  mone}',  under  these 
circumstances,  belonging  to  the  Insurance  Company,  and 
which  by  his  contract  he  was  bound  to  pay  over.  The  pres- 
ent appellees,  by  the  terms  of  their  bond,  are  obligated  for 
the  honest  performance  of  these  duties.  Under  these  circum- 
stances, we  are  quite  unable  to  see  how  it  would  have  been 
possible  for  the  agent,  if  he  had  been  sued  for  the  moneys, 
to  set  up  the  invalidity  of  the  contracts  entered  into  by  the 
Insurance  Company  and  the  insured  to  escape  his  own  lia- 
bility to  pay  over  that  which  he  had  received  and  which 
undoubtedly  belonged  to  the  company.  On  well  recognized 
principles  of  good  morals  and  fair  dealing  he  would  be 
estopped  to  question  their  title  to  this  money,  and  he  would 
not  have  been  permitted  to  defend  on  the  plea  that  the  origi- 
nal contract  between  the  company  and  the  insured  was 
entered  into  in  violation  of  some  specific  statute.  It  is  often 
times  true  one  party  to  a  contract  may  set  up  in  defense  that 
it  was  ultra  vires  and  beyond  the  power  of  the  corporation  to 
execute.  It  has  never  beea  conceded,  so  far  as  we  know, 
that  if  a  contract  is  not  ultra  vires  one  party  to  it  may  set  up 
the  incapacity  of  the  corporation  or  its  want  of  authority  to 
make  the  contract  which  is  the  basis  of  the  action.  Sher- 
wood V.  Alvis^  83  Alabama,  115. 

To  adopt  any  other  theory  would  work  out  most  astonish- 
ing results.  It  would  permit  a  person  to  accept  an  agency 
of  a  corporation,  collect  moneys  which  concededly  belonged 
to  it,  and  when  sued  and  asked  to  account  he  would  be  per- 
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raitted  to  defend  because  of  the  lack  of  corporate  capacity  of 
the  foreign  corporation  to  do  business  in  the  state.  This 
woiild  certainly  legalize  larceny  and  render  embezzlement 
both  legitimate  and  profitable.  Unless  some  more  cogent 
season  can  be  shown  than  any  which  has  been  called  to  our 
attention,  we  must  decline  to  bring  about  such  results.  The 
agent  got  the  money  and  was  bound  to  pay  it  over.  For  the 
faithful  performance  of  his  duty  in  this  regard,  the  sureties 
bound  themselves.  They  cannot  now  be  heard  to  defend  on 
the  hypothesis  that  the  original  contract  between  the  com- 
pany and  the  insured  was  invalid,  or  that  the  corporation  had 
in  any  respect  failed  to  comply  with  the  statute  which 
attempts  to  limit  the  power  of  foreign  corporations  to  do 
business  in  this  state. 

We  are  asked  by  the  Insurance  Company  to  decide  that  the 
subsequent  legislation,  whereby  an  insurance  department  was 
created  and  an  agent  thereby  designated  on  whom  process 
might  be  served,  repealed  the  antecedent  statutes  which  pro- 
hibited foreign  corporations  from  doing  business  in  the  state 
without  having  first  filed  a  certificate  and  designated  an  agent. 
There  is  considerable  force  in  these  suggestions  and  they  are 
not  without  the  support  of  adjudications.  St.  LouiSy  L  M. 
^  S.  Ry.  Co,  V,  The  Commerdal  Union  Ins.  Co,,  139  U.  S.  223 ; 
State  ex  rel,  v.  Rotwitt,  17  Mont.  41. 

We  prefer,  however,  to  leave  this  question  undetermined. 
We  do  not  regard  it  as  safely  and  completely  presented  by 
this  record.  The  replication  undoubtedly  sets  up  the  pos- 
session of  a  certificate  issued  by  the  auditor  authorizing  the 
company  to  do  business  in  the  state.  We  are  not  quite  able, 
however,  to  accept  this  averment  as  entirely  conclusive  and 
satisfactory  on  this  question.  It  is  somewhat  unlike  an  al- 
legation in  the  complaint  which  is  admitted  by  the  answer, 
or  one  stated  in  the  answer  which  is  admitted  by  the  replica- 
tion, because  under  our  system  all  aflBrmative  averments  con- 
tained in  the  replication  are  regarded  as  denied  without 
further  plea.  Under  these  circumstances  it  might  perhaps 
with  some  reason  be  said  there  is  no  admission  in  the  plead- 
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ing  that  the  company  possessed  this  certificate.  While  this 
contention  is  possible,  and  the  case  can  be  reversed  on  other 
grounds  without  indulging  in  any  presumptions  or  conclu- 
sions which  are  not  waiTanted  by  the  facts  which  are  cou- 
cededly  before  us,  we  prefer  to  rest  the  decision  on  the  other 
basis.  When  the  case  goes  back  for  a  new  trial,  if  this  fact 
is  proven  and  established  by  the  record,  should  the  case  be 
thereafter  appealed,  the  question  would  be  presented  in  such  a 
way  that  we  could,  without  violating  any  principle  and  with- 
out indulging  in  any  presumption,  pass  on  the  proposition. 

The  court  erred  in  rendering  a  judgment  on  the  pleadings, 
and  it  will  therefore  be  reversed. 

Reversed, 


Johnson  et  al.  v.  Lawbon. 

AppbaIi  FROic  County  to  Disteict  Coubt — CoNDmoNS. 

An  appeal  is  allowable  from  the  county  court  to  the  district  court  from 
a  judgment  by  default  on  two  conditions:  First,  that  the  party  ag- 
grieved make  application  to  have  the  judgment  by  default  set  aside 
within  ten  days  after  its  rendition;  and,  second,  that  the  appeal  be 
taken  within  ten  days,  or  the  time  allowed  by  the  court,  after  the 
refusal  of  the  court  to  set  aside  the  default. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mb.  John  R.  Smith  and  Mr.  Alex.  Stbwabt,  for  appel- 
lants. 

Mr.  Herman  Russell,  for  appellee. 

Thomson,  P.  J.,  delivered  the  opinion  of  the  court. 

On  October  19, 1894,  the  appellee  obtained  a  judgment  by 
default  in  the  county  court  against  the  appellants  for  $768.76. 
Afterwards  the  appellants  appeared  and  moved  the  court  to 
set  aside  the  default  and  judgment.  The  court  denied  the 
motion  as  to  the  default,  but  vacated  the  judgment,  and  per- 
mitted proof  to  be  taken  in  support  of  the  appellee's  claim. 
A  second  judgment  on  the  same  default  was  then  entered 
against  the  appellants  for  $773.64.  They  thereupon  appealed 
the  case  to  the  district  court,  where  the  appeal  was  dismissed 
on  motion  of  the  appellee,  on  the  ground  that  no  application 
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had  been  made  by  the  appellants  to  the  county  court  to  set 
the  second  judgment  aside.  The  appellants  have  brought 
the  judgment  of  dismissal  here  for  review.  The  question 
argued  is  whether,  the  court  having  denied  the  motion  to  set 
aside  the  default,  but  having  at  the  same  time  opened  the 
judgment  to  admit  proof,  and  having,  after  hearing  the  evi- 
dence, rendered  a  new  judgment,  a  motion  to  vacate  the  sec- 
ond judgment  was  necessary  to  enable  the  defendants  to 
appeal  to  the  district  court. 

The  statute  concerning  appeals  from  the  county  court  to 
the  district  court  provides  that  no  appeal  shall  be  taken  from 
a  judgment  by  default,  or  nonsuit,  unless,  within  ten  days 
after  the  rendition  of  such  judgment,  application  shall  have 
been  made  to  the  county  court  by  the  party  aggrieved  to  set 
the  same  aside,  and  such  application  shall  have  been  refused ; 
and  that  the  appeal  must  be  made  within  ten  days,  after  the 
refusal  of  the  court  to'  set  aside  the  default  or  nonsuit,  and 
grant  a  new  trial,  or  within  such  further  period  as  the  court 
may  allow,  upon  good  cause  shown  before  the  expiration  of 
the  ten  days.  Session  Laws,  1886,  p.  158.  An  appeal  is 
therefore  allowable  from  the  county  court  to  the  district 
court,  in  the  case  of  a  judgment  by  default,  on  two  condi- 
tions: First,  that  the  party  aggrieved,  within  ten  days  after 
its  i-endition,  make  application  to  have  the  judgment  by  de- 
fault set  aside  ;  and,  second,  that  the  appeal  be  taken  within 
ten  days,  or  within  the  time  allowed  by  the  court,  after  the 
refusal  of  the  court  to  set  aside  the  default. 

The  purpose  of  the  motion  which  the  statute  requires  is 
obvious.  It  is  to  enable  the  party  against  whom  a  judgment 
by  default  is  entered,  and  who  shows  himself  entitled  to  a 
vacation  of  the  judgment,  to  have  his  case  heard  by  the  coui*t. 
It  is  immaterial  that  the  judgment  entered  upon  the  default 
may  be  opened  up,  if  the  default  is  not  at  the  same  time  set 
aside,  because  it  is  the  default  which  keeps  him  out  of  court. 
He  cannot  have  a  trial  of  his  case  while  that  remains.  The 
default  is  the  principal  thing,  and  an  order  setting  the  default 
aside  vacates  the  judgment  entered  upon  it.  Our  conclusion 
Vol.  IX— 9 
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from  the  language  of  the  statute  is  that  it  is  the  refusal  of 
the  court  to  set  aside  the  default  which  gives  him  the  right 
of  appeal.  Of  course,  if  the  judgment  entered  upon  the  de- 
fault is  vacated,  until  a  new  judgment  is  entered  there  is  no 
final  judgment,  and  therefore  nothing  to  appeal  from.  If  the 
couit  should  delay  entering  the  second  judgment  beyond  the 
ten  days,  the  party  in  default  would  be  entitled,  upon  appli- 
cation, to  an  order  extending  the  time  for  appeal  until  entiy 
of  judgment.  In  this  case,  however,  the  new  judgment  was 
entered,  and  the  appeal  perfected,  within  the  ten  days. 

Our  former  judgment  was  that  the  first  motion  to  set  aside 
was  sufficient, — that  another,  after  entry  of  the  second  judg- 
ment, was  unnecessary, — but  we  aflSrmed  the  judgment  of  the 
district  court  because  the  record  did  not  show  that  the  motion 
was  made  within  the  time  limited  by  the  statute.  This  point 
was  not  made  in  argument,  but  as  it  affected  the  jurisdiction 
of  the  district  court  to  entertain  the'  appeal,  we  took  notice 
of  it  oui*selves.  After  our  opinion  was  announced  the  de- 
fendant presented  a  petition  for  a  rehearing,  and,  at  the  same 
time,  a  motion  for  leave  to  file  a  supplemental  tmnscript  of 
the  record  showing  the  time  when  the  motion  to  set  aside 
the  default  was  made,  and  that  it  was  made  within  the  stat- 
utory period.  We  allowed  the  additional  record  to  be  filed, 
and  it  appeal's  from  it  that  the  motion  was  made  in  time.  It 
now  becomes  our  duty  to  revei*se  the  judgment,  unless  the 
defendant  came  too  late  with  his  motion  to  file  the  supple- 
mental ti-anscript.  Opposing  counsel  says  that  he  did  come 
too  late,  because  he  came  after  our  decision  was  rendered. 
But  our  first  decision  in  a  cause  is  not  necessarily  final.  The 
unsuccessful  party  has  the  right  to  move  for  a  rehearing,  and 
if  he  does  so,  until  the  motion  is  disposed  of  there  is  no  final 
decision.  We  may,  upon  rehearing,  reverse  ourselves,  or  we 
may  adhere  to  our  original  opinion ;  and  it  is  only  after  we 
'have  pronounced  judgment  upon  the  motion  that  the  case 
can  be  said  to  be  decided.  The  record  is  within  our  control 
at  all  times  until  we  have  exhausted  our  jurisdiction  by  the 
rendition  of  final  judgment  We  conceived  it  to  be  in  the 
interest  of  justice  that  the  appellants  should  be  allowed  to 
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file  the  supplemental  transcript ;  we  had  no  doubt  of  our 
authority  to  permit  its  filing ;  and  in  those  respects  our  opin- 
ion remains  unchanged.  For  the  reasons  which  we  have  set 
forth,  the  judgment  must  be  reversed. 

Beversed. 
Wilson,  J.,  not  sitting. 
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Ijuugatikg  Ditches— Right  of  Way. 

The  right  of  way  for  an  inigating  ditch  may  be  acquired  by  contract 
between  the  parties,  by  condemnation  proceedings  or  by  the  gi*a- 
tuitoua  license  of  the  land  owner.  In  either  case,  after  entry  and 
expenditure  of  money,  the  right  is  irrevocable.  After  entiy  under 
a  license  and  construction  of  the  ditch,  the  license  operates  as  an 
irrevocable  grant. 

Appeal  from  the  District  Court  of  Montrose  County, 

Appbllant  was  and  is  the  owner  of  forty  acres  of  land  in 
the  county  of  Monti'ose.  Appellees  were  the  owners  of  par- 
cels of  land  south  and  below  that  of  i^pellant.  In  the  year 
1890  appellees  constructed  a  lateral  ditch  from  a  main  ditch 
to  their  lands  for  the  purpose  of  irrigating  the  same.  The 
lateral  ditch  was  constructed  across  the  forty  acres  of  land 
owned  by  appellant  to  the  lands  of  the  appellees,  the  ditch 
being  about  eighty  rods  in  length  and  following  as  near  as 
practically  the  public  road  joining  the  land*  It  is  alleged  in 
the  cofnplaint  that  the  entry  upon  the  land  and  the  con- 
struction of  the  ditch  was  with  the  consent,  knowledge  and 
acquiescence  of  the  defendant,  and  that  the  plaintiff  used  the 
ditch  for  the  purpose  of  irrigating  the  land  without  objection 
or  interruption  for  two  years ;  that  plaintiffs  had  no  other 
means  of  irrigating  their  lands  but  by  the  water  through 
this  lateral  ditch.  The  injury  complained  of  is  alleged  in 
the  complaint  as  follows:  "That  said  defendant  has  will- 
fully and  forcibly  filled  said  ditch  in  places,  so  as  to  obstruct 
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the  flow  of  water  therein  and  therethrough,  and  the  same 
has  become  obstructed  by  wash  and  fill,  and  plaintifiE  [de- 
fendant] refuses  to  allow  plaintiflfs  or  either  of  them  to  re- 
move said  obstructions,  or  to  clear  said  ditch,  and  threatens 
them  with  violence  if  they  attempt  to  run  water  through  the 
same,  and  so  threatens  by  violence  and  force  to  prevent  said 
plaintiffs  or  either  of  them  from  further  use  or  occupation  of 
c  said  ditch  or  lateral."     Prayer  for  an  injunction  and   for 

.  damages.     A  temporary  injunction  was  granted.     Defend- 

ant answered,  denying  the  allegations  of  the  complaint,  and 
filed  a  cross  complaint  demanding  damages  for  the  construc- 
tion and  operation  of  the  ditch  upon  his  land,  and  asking  for 
the  dissolution  of  the  injunction. 

The  court  found  for  the  plaintiffs,  refused  to  dissolve  the 
injunction,  and  gave  judgment  against  the  defendant  for 
$1.00  and  costs,  from  which  an  appeal  was  tiiken  to  this 
court. 

Mr.  L.  F.  TwiTCHELL  and  Mr.  S.  S.  Sherman,  for  ap- 
pellant. 

Mr.  John  Gray,  for  appellees. 

Reed,  P.  J.,  delivered  the  opinion  of  the  court. 

No  abstract  is  made  of  the  evidence  in  the  case,  the  rea- 
son given  by  appellant  "  that  no  error  is  assigned  as  to  the 
findings  of  fact  by  the  court." 

The  court  found  that  the  ditoh  was  constructed  in  1890, 
and  was  constructed  with  the  knowledge  and  consent  of  the 
defendant;  that  no  considemtion  was  paid  or  agreed  to  be 
paid  by  the  plaintiffs  or  their  grantoi*s ;  that  no  consideration 
has  ever  been  paid ;  that  the  ditch  was  constinicted  on  a  line 
across  the  land  of  appellant  practically  agreed  upon  between 
the  parties  at  the  time  of  the  survey  ;  that  the  appellant 
made  no  objection  to  the  construction  or  use  of  the  ditch 
across  his  land  until  after  it  was  fully  completed  and  being 
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used  by  the  appellees ;  that  appellees  have  improved  their 
lands  and  cultivated  them  by  the  use  of  the  water  carried 
through  the  ditch ;  that  the  ditch  had  been  constructed  and 
used  two  years  before  any  objection  was  made  to  its  main- 
tenance and  use  upon  his  land;  that  after  the  ditch  had 
been  completed  and  used  by  the  plaintiffs  for  two  years,  as 
stated,  appellant  interfered  with  the  use  of  the  ditch  by  the 
appellees  and  filled  and  obstructed  it. 

It  being  admitted  that  the  facts  were  correctly  found  by 
the  court,  the  solution  naturally  follows  the  finding. 

The  law  of  the  case  as  applicable  to  the  facts  was  stated 
by  the  court  as  follows  : 

"The  right  granted  the  plaintiffs  and  their  grantors  is  a 
parol  license,  but  inasmuch  as  it  was  without  any  limitation 
as  to  time,  and  was  acted  upon  by  the  plaintiffs  and  their 
grantors,  and  the  ditch  fully  completed  and  used  by  them 
before  any  objection  to  such  use  was  ever  made  by  the  de- 
fendant, it  is  irrevocable ;  and  although  no  deed  was  ever 
executed  and  no  consideration  paid,  the  plaintiffs  and  their 
grantors  having  acted  in  good  faith,  and  on  the  faith  of  the 
license  granted  having  expended  money,  the  defendant  can- 
not be  heard  to  complain,  and  the  judgment,  therefore,  must 
be  for  the  plaintiffs  in  the  case,  and  a  decree  will  be  ordered 
enjoining  the  defendant  from  in  any  manner  interfering  with 
or  obstructing  said  ditch  across  his  land." 

The  contention  of  counsel  of  appellant  is  that  the  court 
erred  in  his  construction  of  the  law ;  that  the  right  to  enter, 
construct  and  operate  the  ditch  was  by  parol  license,  which 
was  revocable  by  appellant  at  any  time  he  saw  fit,  but  that 
by  the  construction  of  the  court  the  right  of  appellees  became 
an  easement  in  the  lands  of  appellant;  that  an  easement  could 
only  be  created  by  deed,  and  as  there  had  been  no  convey- 
ance and  the  license  having  been  revoked,  appellees  could 
not  enter  upon  the  land  of  appellant,  repair,  maintain  and 
operate  the  ditch. 

It  is  a  matter  of  very  little  importance  what  technical 
name  be  given  to  the  right,  nor  whether  an  easement  or 
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license.  If  the  judgment  and  decree  are  right,  it  is  unimpor- 
tant by  what  process  of  reasoning  it  was  arrived  at.  Section 
2260,  Mills'  Ann.  Stats.,  is  as  follows :  "  Upon  the  refusal 
of  the  owners  of  tracts  of  land  or  lands  through  which  said 
ditch  is  proposed  to  run,  to  allow  of  its  passage  through  their 
property,  the  person  or  persons  desiring  to  open  such  ditch 
may  proceed  to  condemn  and  take  the  right  of  way  there- 
for." *  *  * 

Here  consent  was  given ;  no  compensation  required ;  the 
ditch  was  constructed  and  operated  without  objection  for 
two  years;  then  the  use  was  forbidden  and  the  ditch  ob- 
structed. Appellant  could  have  requii*ed  compensation  be- 
fore allowing  entiy,  and  the  right,  giutuitously  granted, 
under  the  statute  by  condemnation,  but  that  was  unneces- 
sary. Having  waived  all  right  to  compensation  and  per- 
mitted the  use  for  two  years,  whether  appellant  could  now 
maintain  an  action  at  law  and  recover  payment  for  the  right 
of  way  or  damages  is  a  question  not  involved,  and  upon 
which  we  express  no  opinion. 

But  it  is  clear  under  all  the  authorities  that  appellant 
could  not  resort  to  the  summary  remedy  of  obstructing  or 
destroying  the  ditch  or  preventing  the  parties  from  entering 
upon  the  line  of  the  ditch  to  operate  it.  We  need  not  go 
back  to  the  act  of  congress  of  1866  and  assert  that  by  virtue 
of  that  act  all  land  subsequently  granted  by  the  government 
was  granted  subject  to  the  right  of  way  for  conveyance  of 
water,  when  ^  necessity  to  others  and  needful  for  the  recla- 
mation and  cultivation  of  land.  This  right  wos  recognized 
and  protected  by  the  laws  of  1861,  p.  67. 

In  Phear  on  Rights  of  Water,  71,  it  is  'said  the  common 
law  recognizes  an  easement  in  certain  cases  and  mil  imply  a 
grant  of  such  easement,  where  it  is  especially  necessary  to 
the  enjoyment  of  the  dominate  estate. 

In  Tunker  V.  Nichoh^  1  Colo.  564,  Hallett,  C.  J.,  said: 
"  All  the  lands  in  this  territory  which  are  now  held  by  indi- 
viduals were  derived  from  the  general  government,  and  it  is 
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fair  to  presume  tljat  the  goverament  intended  to  convey  to 
the  citizens  the  necessary  means  to  make  them  fruitful/" 

The  greater  weight  and  number  of  decisions,  even  at  com- 
mon law,  hold  that  the  license  was  only  revocable  while  it 
remained  executory.  After  entry,  when  it  became  executed, 
it  was  irrevocable.  See  Huff  v.  McCauley^  53  Pa.  St.  206 ; 
Veght^  V.  Baritan  W.  P.  Co.,  4  C.  E.  Green  (N.  J.),  142 ; 
Cool  V.  PeterB  B.  ^  L,  Co.,  87  Ind.  531 ;  Rogers  v.  Cox,  96 
Ind.  157 ;  Eerick  v.  Kern,  14  Sergt.  &  R.  (Pa.)  267  ;  Cook  v. 
^ams,  11  Mass.  533 ;  Barksdale  v.  Sdirston,  81  Va.  764; 
Thimer  v.  Stanton,  42  Mich.  506. 

Notwithstanding  the  nice  common  law  distinction  between 
a  license  and  an  easement  attempted  to  be  dnvwn  by  coun- 
sel in  this  case,  we  think  it  settled  by  Tanker  v.  Nichols, 
supra,  and  Schilling  v.  Rominger,  4  Colo.  100. 

In  the  former,  Hallett,  C.  J.,  said :  ^^It  may  be  said  that 
all  lands  are  held  in  subordination  to  the  dominant  right  of 
others,  who  must  necessarily  pass  over  them  to  obtain  a 
supply  of  water  to  irrigate  their  own  lands,  and  this  servi- 
tude arises,  not  by  gi-ant,  but  by  operation  of  law.  In  this 
case  there  was  evidence  tending  to  prove  that  defendant 
consented  to  the  construction  of  the  ditch,  which,  with  the 
aid  of  the  law,  was  sufficient  to  maintain  the  action.  If  de- 
fendant had  refused  his  consent,  the  statute  prescribed  the 
method  of  proceeding  to  perfect  plaintiffs  right.  But,  in 
any  event,  it  was  not  necessaiy  that  defendant  should  con- 
vey to  plaintiff  the  right  of  way  for  the  ditch."  And  in  the 
later  case,  Thatcher,  C.  J.,  said :  "  Primarily,  where  the  cli- 
matic conditions  are  such  as  exist  in  Colorado,  the  right  to 
convey  water  for  irrigating  purposes  over  land  owned  by 
another  is  founded  on  the  imperious  laws  of  nature,  with 
reference  to  which  it  must  be  presumed  the  government 
parts  with  its  title.  And  although  a  patent  from  the  gov- 
ernment may  be  silent  in  regard  to  conditions,  which,  if 
expressly  named,  would  have  no  greater  force,  it  cannot  be 
asserted  that  therefore  they  do  not  exist.  Tunker  v.  Nich- 
oU,  1  Colo.  651." 
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It  will  thus  be  seen  that  at  that  early  date  the  court  found 
it  necessary  to  override  and  disregard  technical  rules  of  law 
pertaining  to  riparian  rights  in  other  countries,  and  apply 
our  own  laws,  made  with  reference  to  the  climate,  the  arid 
and  desert  character  of  the  land  without  water,  and  its  pro- 
lific fruitfulness  by  the  application  of  water. 

The  prosperity  of  the  country  required  that  the  greatest 
possible  use  of  the  waters  should  be  made,  and  that  no  re- 
strictions should  exist  to  its  appropriation,  transportation 
and  use,  and  the  right  of  way  for  conveying  it  across  the  land 
of  another  was  regarded  as  a  general  servitude  attaching  to 
such  land  ex  necessitate^  regardless  of  contract.  The  right 
might  be  granted  by  contract  between  the  parties,  by  con- 
demnation proceedings,  or,  as  in  this  instance,  by  gratuitous 
consent  of  the  owner ;  and  in  either  case,  after  the  entry  and 
expenditure  of  money,  the  right  was  irrevocable,  and  in  cases 
of  this  kind  the  license  to  enter,  after  entry  and  construction 
of  the  ditch,  operates  as  a  grant,  and  such  grant  is  presumed 
and  implied. 

At  an  early  date,  in  West  River  Bridge  Oo,  v,  Dix^  6  How. 
(U.  S.)  532,  the  broad  doctrine  of  necessity  of  constructing 
with  reference  to  the  conditions,  surroundings  and  circum- 
stances was  clearly  and  forcibly  stated  by  the  court  in  the 
following  language : 

"Into  all  contracts,  whether  made  between  states  and  in- 
dividuals, or  between  individuals  only,  there  enter  conditions 
which  arise  not  out  of  the  literal  terms  of  the  contract  itself ; 
they  are  superinduced  by  the  preexisting  and  higher  author- 
ity of  the  laws  of  nature,  of  nations,  or  of  the  community  to 
which  the  parties  belong;  they  are  always  presumed,  and 
must  be  presumed,  to  be  known  and  recognized  by  all,  are 
binding  upon  all,  and  need  never,  therefore,  be  carried  into 
express  stipulation,  for  this  could  add  nothing  to  their  force." 

The  peculiar  climatic  conditions  of  this  country  and  the 
inapplicability  of  the  laws  as  construed  in  other  countries, 
where  different  natural  laws  prevail,  made  it  necessary  for 
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aur  courts  to  adopt  the  broad  rule  of  construction  announced 
in  that  case. 

In  Yunker  v.  Nichols  and  Schilling  v.  Rominger^  supra^  the 
court,  in  clear  and  unmistakable  language,  declared  that  an 
executed  license  was  in  effect  an  implied  grant,  irrevocable. 

In  this  case  the  proceeding  was  in  equity.  The  license 
was  admitted,  and,  after  it  became  executed,  the  ditch  con- 
structed and  operated  for  two  yeai-s,  a  revocation  was  claimed, 
and  the  right  to  take  possession  of  the  ditch,  obstruct  and 
destroy  it,  the  result  being,  if  not  the  absolute  destruction 
of  the  value  of  the  lands  supplied  with  water  by  the  ditch, 
the  destruction  of  the  crops  and  the  forced  abandonment  of 
the  farms  until  some  other  practical  route  for  the  conveyance 
of  water  could  be  found,  if  possible,  and  a  new  ditch  con- 
structed, probably  inflicting  upon  appellees  damage  three  or 
four  times  greater  than  the  value  of  appellant's  entire  parcel 
of  land.  The  defense  is  so  inequitable  it  could  receive  but 
Utile  consideration  from  a  court  of  equity. 

The  judgment  and  decree  of  the  district  court  is  correct 
and  must  be  affirmed. 

Affirmed. 


The  City  op  Denver  v.  Hickey. 

i;  Cities — Stbeets — Sidewalks. 

The  fact  that  the  United  States  owns  the  lots  which  abut  on  a  street  in 
,  no  manner  varies  or  changes  the  duties  of  a  city  with  reference  to 
its  sidewalks. 

2.  Same. 

The  complaint  in  an  action  against  a  city  for  injuries  caused  by  the 
defective  condition  of  a  sidewalk  alleged  that  the  duty  to  properly 
consti'uct  such  sidewalk  and  keep  it  in  repair  was  upon  the  defend- 
ant, and  that  the  sidewalk  was  unsafe  and  at  the  time  of  the  acci- 
dent in  a  dangerous  condition,  whereby  the  accident  occurred.  The 
answer  denied  the  unsafe  condition  of  the  walk.  Ileld^  that  the 
fact  that  the  lot  abutting  the  street  where  the  accident  happened 
belonged  to  the  United  States  and  that  the  walk  had  been  laid  by 
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the  federal  authorities  could  not  be  shown  to  absolve  the  city  from 
liability. 

3.  Practice — Inconsistent  Instbuctions. 

Where  the  court  below  had  properly  instructed  the  jury  on  the  hypoth- 
esis of  the  plainti£f,  and  also  given  other  instructions  requested  by 
the  defendant  upon  a  different  hypothesis,  whereby  an  inconsistency 
or  want  of  harmony  in  the  instructions  was  introduced,  the  objec- 
tion tliat  the  instructions  were  inconsistent  is  not  available  to  the 
defendant. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  F.  A.  Williams  and  Mr.  Geo.  Q.  Richmond,  for 
appellant. 

Messrs.  Felkeb  &  Dayton,  for  appellee. 

Bissell,  J.,  delivered  the  opinion  of  the  court. 

The  personal  injury  which  Bridget  Hickey  received  by 
falling  on  a  sidewalk  in  Denver  and  the  negligence  of  the 
city  are  the  gravamen  of  this  suit.  The  accident  occuri-ed 
on  16th  street,  near  Arapahoe,  in  front  of  the  post  office. 
The  sidewalk  was  laid  in  1893,  and  was  what  is  known  as  a 
"cement  walk."  Its  construction  and  condition  were  the 
mattei-s  alleged  to  show  negligence.  The  verdict  was  against 
the  city,  and  in  this  statement  the  facts,  which  must  of  iieces- 
sity  be  taken  as  established  by  the  verdict,  will  be  narrated 
without  regard  to  the  city's  contentions  respecting  the  pi*oof. 
The  surface  of  the  walk  was  of  such  a  high  grade  and  den- 
sity of  cement  that  it  was  exceedingly  smooth,  resembling, 
as  some  witnesses  say,  "  a  glazed  surface."  The  contractor 
indented  it,  but  the  indentures  were  so  shallow  that  they  did 
not  sufficiently  roughen  the  surface  to  make  the  walk  safe 
for  pedestrians.  Whenever  there  was  any  rain  or  dampness, 
or  any  fall  of  snow  which  melted  or  was  so  light  as  not  to 
cover  the  walk,  it  was  exceedingly  difficult  for  a  pedestrian 
to  maintain  his  equilibrium.  A  snowstorm  commenced  on 
the  3d  of  February  and  ceased  sometime  on  the  4th.     When 
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the  appellee. was  going  down  town,  about  four  or  five  o'clock 
in  the  afternoon,  and  got  onto  this  walk,  she  slipped,  lost 
her  balance  and  fell.  The  result  was  a  Colles's  fracture  at 
the  wrist.  No  question  is  made  respecting  the  extent  or 
character  of  the  injury,  or  the  amount  of  the  verdict,  and  no 
other  or  further  statement  will  be  made  respecting  them. 
The  appellee  wore  rubbers,  and  according  to  her  testimony 
was  using  due  care  while  walking.  There  was  evidence  which 
tended  to  show  that  on  the  morning  of  the  4th  the  walk  was 
cleaned  off  by  the  janitors  of  the  post  office  building,  in  front 
of  which  the  accident  happened,  and  it  is  by  no  means  evi- 
dent the  accident  happened  by  reason  of  neglect  in  this  par- 
ticular. There  was  a  good  deal  of  evidence  offered  which 
tended  to  show  that  the  walk  was  dangerous  because  of  its 
slippery  surface.  The  evidence  tended  to  prove  that  it  ought 
to  have  been  more  deeply  chipped  and  indented  in  order  to 
make  it  rougher  and  avoid  the  smooth  condition  which  made 
it  unsafe.  This  work  was  afterwards  done  by  the  city  and 
seems  to  have  entirely  remedied  the  difficulty.  There  were 
two  theories  on  which  the  case  was  tried  and  towards  which 
the  testimony  was  directed.  On  the  establishment  of  either 
the  plaintiff  could  probably  recover. 

Only  two  propositions  are  relied  on  by  the  city  to  reverse 
the  judgment.  One  is  based  on  an  alleged  inconsistency 
in  the  instructions,  and  the  other  relates  to  a  defense  to  which 
the  city  seems  to  attach  a  good  deal  of  importance,  proceed- 
ing from  the  locus  of  the  injury  and  the  rights  of  the  federal 
government,  as  they  are  contended  to  exist,  over  the  prop* 
erty  in  front  of  which  the  walk  was  laid. 

The  particular  spot  where  Mrs.  Hickey  fell  was  in  front 
of  the  post  office  building,  near  the  corner  of  16th  and  Arap* 
ahoe.  The  lots  extended  from  the  alley,  which  is  midway 
between  Curtis  and  Arapahoe  streets,  to  Arapahoe,  and  west- 
ward for  a  specific  distance,  and  were  deeded  to  the  federal 
government  for  post  office  purposes.  A  building  was  erected 
on  it.  The  building  and  the  lots  are  of  course  under  the 
jurisdiction  and  control  of  the  federal  government.    In  1888 
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(Laws  of  1883,  page  205)  the  legislature  ceded  to  the  United 
States  jurisdiction  over  these  lots  when  the  government 
should  become  the  owner  of  the  fee.  The  city  assumes  that 
because  this  jurisdiction  was  granted  to  the  government,  its 
duties  with  respect  to  the  walks  in  front  of  it  were  in  some 
manner  changed,  and  it  was  excused  from  the  exercise  of  the 
care  and  the  doing  of  the  things  which  are  conceded  to  be  its 
general  duties  in  other  parts  of  the  city.  It  is  insisted  that 
because  the  government  laid  the  walk  and  the  city  could  not 
control  the  work,  that  therefore  it  was  absolved  from  either 
supervising  the  construction  or  remedying  any  defect  in  the 
pavement  which  resulted  from  the  construction  or  the  char- 
acter of  the  surface.  It  seems  to  us  there  are  several  an- 
swer to  the  contention.  In  the  fii*st  place  the  complaint 
charged  that  the  duty  rested  on  the  city ;  that  the  sidewalk 
was  unsafe,  and  was,  at  the  particular  date  of  the  happening 
of  the  accident,  in  a  dangerous  condition,  whereby  the  acci- 
dent occurred.  The  answer  admits  the  city  was  a  municipal 
corporation,  charged  with  the  duty  of  constructing,  main- 
taining and  keeping  in  repair  the  sidewalks  within  the  city. 
It  also  admitted  that  the  place  where  the  accident  happened 
was  16th  street,  one  of  the  principal  thoroughfares  of  the  city, 
and  one  with  respect  to  which  the  admitted  duty  existed. 
The  denial  simply  went  to  the  allegations  concerning  the 
condition  of  the  walk,  either  as  a  local  matter  or  as  the  re- 
sult of  construction.  Under  these  circumstances  we  do  not 
see  how,  having  raised  no  issue  respecting  it,  the  city  is  in  a 
position  to  insist  that  it  was  under  no  obligation  to  care  for 
the  particular  sidewalk,  and  that  it  was  relieved  of  this  duty 
because  of  the  relations  of  the  federal  government  to  the 
property  in  front  of  which  the  sidewalk  was  laid.  Being 
outside  of  any  issue  presented  by  its  plea,  it  was  unavailable 
for  the  pui'poses  of  defense.  It  is  equally  true  the  matter 
was  not  suggested  during  the  trial  in  sucli  a  manner  and  in 
such  form  as  to  preserve  the  point  and  make  it  available  on 
this  appeal.  Beyond  this,  we  are  unable  to  see  that,  had  the 
proof  been  offered,  it  was  a  matter  of  defense  which  Wiis 
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available  to  the  city,  or  would  in  any  wise  serve  to  discharge 
it  of  the  duty  which  would  otherwise  have  been  laid  on  it  to 
properly  maintain,  supervise  and  care  for  the  construction 
and  the  condition  of  its  streets  and  sidewalks.  The  fee  of 
the  streets  is  in  the  city.  The  rights  of  the  abutting  prop- 
erty owners  are  like  those  which  are  enjoyed  by  all  the  citi- 
zens ; — those  of  passing  and  repassing,  with  added  privileges 
with  reference  to  ingress  and  egress  to  the  property  of  which 
the  citizen  may  happen  to  be  the  owner.  The  fact  that  the 
government  owns  the  lots  which  abut  on  the  street  in  no 
manner  varies  or  changes  the  duties  of  the  city  with  refer- 
ence to  its  sidewalks.  It  is  under  precisely  the  same  obliga- 
tion and  owes  the  same  duties  to  all  the  citizens  with  reference 
to  the  particular  walk  laid  in  front  of  that  building  that  it  is 
under  and  owes  these  citizens  with  reference  to  any  other  walk 
laid  in  front  of  property  owned  by  a  citizen.  The  fact  that 
the  city  might  not  be  able  to  control  the  government  when  it 
constructed  the  walk,  and  that  possibly  injunctive  or  other 
relief  might  not  be  open  to  the  city  to  resti-ain  the  govern- 
ment from  doing  what  it  attempted  to  do,  does  not  relieve 
the  city  of  the  duty,  if  the  sidewalk  was  not  correctly  laid 
or  properly  constructed,  to  tear  it  up  and  build  other  walks 
in  accordance  with  its  own  notions  of  what  is  essential  to  the 
safety  and  security  of  the  citizen.  In  fact,  this  record  shows 
that  subsequent  to  the  time  of  the  happening  of  this  and 
some  other  injuries,  one  of  which  is  before  us  in  a  case  fol- 
lowing this,  the  city  did  do  what  it  ought  to  have  done  in  the 
first  place, — ^roughen  the  walk  and  render  it  safe  and  secure. 
It  is  hardly  worth  while  to  cite  the  authorities  in  this  state 
and  in  other  states  establishing  the  duty  of  the  city  with 
respect  to  its  walks.  The  law  is  too  thoroughly  and  com- 
pletely settled*  No  defense  came  to  the  city  by  reason  of 
the  legislation  referred  to  or  its  legal  or  collateral  effect. 
When  the  jury  found  the  city  had  failed  to  perform  its  duty, 
and  the  plaintiff  proved  her  damages,  she  was  entitled  to 
recover  notwithstanding  this  legislation. 

Equally  inoperative  are  the  objections  which  the  city 
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makes  to  the  instructions.  It  is  conceded  at  first  blush,  dis- 
regarding the  two  theories  on  which  the  case  was  tried  and 
the  two  bases  on  which  the  case  was  laid,  it  might  appear 
the  instructions  were  inconsistent  and  inharmonious.  It 
must  be  admitted  the  rule  has  often  been  expressed  that 
where  instructions  are  inconsistent  and  inharmonious  and 
calculated  to  confuse  the  jury,  an  inaccurate  instruction  hav- 
ing this  effect  will  not  be  cured  by  a  subsequent  one  which 
correctly  states  the  law.  Conceding  this  proposition  does 
not  preserve  the  assignment  of  error  in  favor  of  the  appellant 
The  plaintiff  alleged  that  the  walk  was  defective  in  its  con- 
struction, dangerous  in  its  condition,  with  knowledge  to  the 
city,  and  unsafe  and  insecure  because  of  its  local  condition 
at  the  time  of  the  happening  of  the  accident.  We  do  not 
discuss  the  question  of  notice,  because  it  is  alleged  in  the 
complaint  and  not  denied  in  the  answer.  We  are  therefoi-e 
permitted  to  proceed  on  the  hypothesis  that  the  city  had  full 
notice  with  respect  to  its  unsafe  and  insecure  condition,  and 
likewise  had  notice  of  its  condition  as  affected  by  the  local 
situation.  Dismissing,  then,  the  question  of  notice,  it  brings 
us  to  the  proposition  that  the  instructions  are  not  open  to  the 
criticisms  made  by  the  city.  We  are  hardly  required  to  set 
{orth  these  instructions  and  demonstrate  their  accuracy  and 
sufficiency,  but  we  can  decide  this  appeal  and  at  the  same 
time  effectuate  any  useful  purpose  by  the  simple  suggestion 
that  the  instructions  charged  the  jury  with  reference  to  the 
two  hypotheses.  In  other  words,  the  jury  were  substantially 
told  that  if  they  found  from  the  evidence  the  sidewalks  were 
unsafe  and  insecure  by  reason  of  the  method  of  their  con- 
struction and  the  character  of  the  surface  and  the  accident 
happened  therefrom,  they  could,  granting  a  verdict  in  favor 
of  the  plaintiff  with  respect  to  her  injuries,  find  for  her  in 
such  sum  as  in  their  judgment  would  afford  her  proper  com- 
pensation. The  jury  were  likewise  told  if  they  found  from 
the  evidence  the  accident  happened  because  the  city  failed 
to  keep  the  walks  in  proper  condition  after  a  storm  and  the 
surface  was  slipper}',  insecure,  and  unsafe  by  reason  of  it, 
and  the  accident  happened  because  of  it,  then  in  that  event 
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they  might  likewise  find  a  verdict  for  the  plaintiff.  Of  course, 
in  stating  this  law  to  the  jury  the  court  properly  limited  it 
by  telling  the  jury  that  if  the  city  had  not  had  a  reasonable 
time  after  the  storm  to  put  the  sidewalk  in  proper  shape^  and 
if  the  accident  happened  shortly  or  immediately  after  the 
storm,  then  the  city  would  be  excused  for  its  failure  to  put 
the  sidewalk  in  proper  condition.  It  must  be  remembered, 
however,  that  all  these  instiTictions  with  reference  to  the 
effect  of  a  storm  on  the  sidewalk  and  the  duty  of  the  city  as 
modified  by  the  local  condition  were  asked  by  the  city.  The 
plaintiff  asked  no  instiniction  about  it,  apparently  resting 
the  case  substantially  on  the  theory  that  the  sidewalk  was 
improperly  constructed  and  in  a  condition  which  made  it  dan- 
gerous for  the  use  of  its  citizens.  Under  these  circumstances 
we  do  not  see  how  the  city  can  complain  because  these  in- 
structions were  given,  or  because  of  any  inconsistency  which 
thereby  resulted  in  the  entire  charge,  nor  that  it  can  com- 
plain because  of  the  alleged  tendency  to  confuse  the  jury. 
If  this  did  result,  it  was  the  city's  own  fault  in  asking  the 
instructions.  As  before  intimated,  we  do  not  see  that  such 
.  was  the  actual  or  necessary  result  of  these  two  classes  of  in- 
structions. While  they  were  very  properly  asked  by  the  city, 
since  there  was  evidence  tending  to  show  that  possibly  the 
accident  happened  because  of  the  storm  and  not  because  of 
the  defective  construction,  we  are  unable  to  see  that  they 
could  in  any  manner  have  confused  or  misled  the  jury.  The 
jury  were  very  fully  and  aptly  instructed  in  regard  to  the 
law,  the  case  was  exceedingly  plain,  and  the  testimony  fully 
sustains  the  verdict.  As  we  read  the  record,  the  accident 
happened  because  of  the  defective  construction,  and  not  be- 
cause of  local  conditions,  except  as  those  local  conditions 
tended  to  emphasize  the  dangers  resulting  from  this  defective 
construction. 

We  are  unable  to  discover  any  errors  in  the  case.  The 
case  was  fairly  tried,  properly  put  to  the  jury,  and  the  ver- 
dict being  sustained  by  the  evidence,  the  judgment  entered 
thereon  must  of  necessity  be  affirmed. 

Affirmed. 
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The  City  of  Denver  v.  Human. 

1.  CiTiE^ — Stbeets — Sidewalks. 

The  city  of  Denver  is  not  relieved  from  responsibility  for  injuries  sus- 
tained by  reason  of  the  defective  condition  of  a  sidewalk  by  the  fact 
that  title  to  the  abutting  lot  was  in  the  United  States  or  that  the 
federal  authorities  laid  the  walk. 

2.  Special  Damages — Pleading. 

Special  damages  may  be  proved  and  recovered  only  when  they  have  been 
alleged  in  the  complaint. 

3.  Evidence. 

It  may  be  shown  by  the  plaintiff  in  an  action  against  a  city  for  damages 
sustained  by  reason  of  the  defective  condition  of  a  sidewalk,  as 
tending  to  show  the  condition  in  which  she  was  left  by  the  hurt, 
that  she  had  not  been  out  to  service  since  the  accident 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  F.  A.  Williams  and  Mr.  G.  Q.  Richmond,  for  ap- 
pellant. 

Mr.  Geo.  C.  Norris  and  Mr.  W.  Henry  Smith,  for  ap- 
pellee. 

BrssBLL,  J.,  delivered  the  opinion  of  the  court. 

Mrs.  Human  brought  this  suit  against  the  city  to  recover 
for  an  injury  which  she  received  in  slipping  on  the  sidewalk 
which  was  under  discussion  in  the  case  of  the  City  v.  Hickey^ 
immediately  preceding  this.  It  would  only  encumber  the 
reports  to  write  an  extended  opinion  in  this  case  disposing 
of  the  same  questions  which  wei-e  settled  in  the  case  of  the 
City  V.  Eickey,  We  are  quite  at  liberty  to  refer  to  that  case 
for  our  views  respecting  the  duties  of  the  city  and  its  respon- 
sibilities with  reference  to  the  care  of  its  walks  and  particu- 
larly that  walk  laid  in  front  of  the  post  office.  The  only 
difference  between  this  case  and  that  lies  in  the  fact  that 
the  city  offered  the  deeds  from  Tabor  to  the  government  in 
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order  to  show  that  title  had  passed  to  the  United  States, 
whereby  the  legislation  which  gave  the  government  jurisdic- 
tion over  those  lots  had  become  effectual.  According  to  the 
views  which  we  expressed  in  the  Hickey  Caze^  this  made  no 
difiference,  and  in  no  measure  tended  to  alter,  lessen,  vary  or 
modify  the  duties  and  liability  of  the  city.  If  there  was  tes- 
timony on  which  the  verdict  could  stand,  the  city  could  not 
escape  responsibility  because  the  title  was  in  the  government 
or  because  the  federal  authorities  had  laid  the  walk.  It  was 
obligated  to  see  that  the  walk  was  properly  laid  and  the  sur- 
face in  a  safe  and  suitable  condition  for  the  traveling  public. 
There  is  enough  evidence  in  the  case  to  justify  the  verdict  of 
the  jury,  and  the  city  cannot  because  of  the  conveyances  or 
the  vesting  of  jurisdiction  escape  this  responsibility.  There 
is  only  one  question  in  this  case  which  at  all  varies  it  from 
the  other.  There  was  considerable  evidence  introduced  to 
show  the  condition  of  Mi's.  Human's  hand  and  arm  before 
and  after  the  injury.  No  question  is  made  respecting  the 
admissibility  of  all  this  testimony  and  its  relevancy  to  the 
issue,  except  in  so  far  as  it  may  be  affected  by  a  single  ques- 
tion put  to  her  daughter,  who  was  asked  whether  her  mother 
had  been  out  to  service  since  the  injury.  The  question  was 
objected  to,  but  its  answer,  which  was  in  the  negative,  was 
admitted.  This  is  the  principal  and  only  diflBculty  suggested 
by  the  record.  It  is  possibly  on  the  border  line  which  sepa- 
rates admissible  from  inadmissible  testimony,  because  of  the 
condition  of  the  pleadings.  General  damages  were  alleged, 
but  there  was  no  averment  of  any  special  loss  sustained  by 
i-eason  of  the  plaintiff's  inability  to  labor  and  the  loss  of  time 
and  wages  as  the  result  of  this  disability.  It  must  be  con- 
ceded special  damages  can  only  be  proved  and  recovered 
when  they  have  been  laid  in  the  complaint.  The  only  ques- 
tion is  whether  this  rule  was  violated  in  permitting  the 
witness  to  answer  this  specific  question.  We  do  not  so 
understand  it.  In  the  first  place,  evidence  had  already  been 
given  in  that  direction  by  the  plaintiff,  and  if  the  answer  was 
objectionable,  it  was  not  taken  advantage  of  early  enough  in 
Vol.  IX— 10 
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the  case  to  render  the  present  exception  one  on  which  a  rever- 
sal could  be  based.  We  are  bound  in  considering  these 
appeals  to  disregard  whatever  errors  are  harmless  when  sub- 
stantial justice  has  been  done  between  the  parties,  and  we 
might  very  easily  sustain  this  verdict  on  that  hypothesis. 
We  are  well  satisfied,  however,  that  this  fact  was  admissible 
for  the  purpose  of  proving  the  condition  of  her  arm  and  hand 
after  the  happening  of  the  injury.  Evidence  of  the  use  which 
the  plaintiff  was  able  to  make  of  her  arm  before  and  after  the 
accident  affords  a  basis  for  the  jury's  judgment  respecting 
the  plaintiff's  loss.  Many  cases  have  recognized  evidence  of 
this  sort  as  admissible  so  long  as  the  jury  is  properly  con- 
trolled by  instructions  that  the  verdict  may  not  be  enlarged 
by  proof  of  the  pecuniary  loss  resulting  from  inability  to  do 
the  work  which  had  theretofore  been  done.  It  is  true  in  this 
case  the  jury  were  not  instructed  on  this  subject,  but  the 
defendant  failed  to  ask  any  instructions  res{)ecting  it,  and 
we  are  unable  to  see  that  of  necessity  this  matter  entered 
into  the  jury's  computation  as  a  matter  of  damage.  As  has 
been  said  in  some  cases,  evidence  of  this  sort  conduces  to 
prove  the  extent  of  the  plaintiff's  injury  and  assists  the  jury 
in  determining  the  fact  that  the  plaintiff  has  sustained  an 
injury  of  no  slight  character.  The  legitimacy  of  this  sort  of 
evidence  has  been  recognized  by  the  supreme  court  of  the 
United  States  and  by  learned  courts  in  other  jurisdictions. 
Wade  V.  Leroy  et  al„  20  Howard,  34 ;  Sutherland  on  Darn* 
ages,  vol.  3,  page  263,  et  seq» 

In  the  present  suit  the  plaintiff  did  not  attempt  to  show 
what  her  earnings  had  been  when  she  was  out  at  service  be- 
fore the  injury,  nor  what  she  could  probably  have  earned  had 
she  been  able  to  resume  her  business  after  the  accident  hap- 
pened. This  proof,  of  coui-se,  would  have  been  essential  had 
there  been  any  allegations  of  special  damages  and  she  had 
sought  to  enhance  her  recovery  by  proof  of  the  value  of  her 
loss  of  time.  Since  she  offered  no  proof  in  that  direction, 
we  do  not  see  that  the  general  rules  respecting  the  produc- 
tion of  testimony  to  recover  for  a  personal  injury  were  in- 
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fringed  by  the  particular  question  put  to  the  witness.  The 
question  simply  elicited  the  fact  that  after  the  injury  she  was 
unable  to  go  out  to  service,  and  it  may  be  said  to  have  tended 
to  show  the  condition  in  which  she  was  left  by  reason  of  the 
hurt. 

We  are  unable  to  discover  any  errors  in  the  record  which 
ought  to  be  permitted  to  disturb  the  judgment,  and  it  will 
accordingly  be  affirmed. 

Affirmed. 


Vivian  v.  Allen. 

FbAUB— DjBCBIT — MXABVBX  OF  DAMAGES. 

When  an  assignment  of  a  claim  has  been  obtained  by  fraudulent  mis- 
representations, the  assignor  may,  under  the  circumstances  of  this 
case,  recognize  the  transfer  and  call  upon  the  assignee  to  respond 
in  damages,  the  measure  of  which  is  the  difference  between  the 
yalue  of  the  thing  assigned  and  the  price  paid  for  it. 

.Error  to  the  County  Court  of  Arapahoe  County. 

Mr.  W.  W.  Anderson  and  Mr.  L.  J.  Laws,  for  plaintiff 
in  error. 

Messrs.  Allen  &  Webstbb  and  Messrs.  Robinson  & 
Love,  for  defendant  in  error. 

BisSELL,  J.,  delivered  the  opinion  of  the  court. 

This  suit  was  begun  before  a  justice  of  the  peace  and 
resulted  in  a  judgment  against  Vivian,  the  plaintiff  iu  error, 
for  (141.71,  which,  on  appeal  to  the  county  court,  was  sub- 
sequently tried  without  a  jury  and  resulted  in  the  same 
judgment.  No  question  concerning  the  sufficiency  of  the 
evidence  to  support  the  action  is  reserved  or  presented  by 
the  assignments  of  error.      They  are  of  the  most  general 
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character  and  present  no  substantial  questions  which  are 
urged  in  the  argument  or  are  involved  in  the  decision.  In 
1893,  Allen,  the  defendant  in  eiTor,  had  a  claim  against  The 
Spur  Daisy  Mining  Company  for  $200,  and  The  Northwestern 
Coal  Company  likewise  had  a  claim  against  the  same  corpora- 
tion for  $61.00.  Under  an  arrangement  between  Allen  and 
the  Coal  Company,  Allen's  claim  was  assigned  to  the  com- 
pany for  the  purposes  of  collection,  and,  as  an  attorney,  he 
thereupon  brought  suit  against  the  Mining  Company  for  the 
amount  of  the  two  claims  and  got  judgment.  Execution 
was  afterwards  issued  on  this  judgment,  property  sold,  and 
a  certificate  of  purchase  issued,  which  Allen  held  for  collec- 
tion. Shortly  before  the  period  for  redemption  expired, 
Vivian  went  to  Allen  for  the  purpose  of  buying  Allen's  inter- 
est in  the  certificate.  The  dispute  proceeds  from  what 
occurred  at  the  interviews  between  Allen  and  Vivian,  and 
the  damages  which  accrued  to  Allen  by  reason  of  Vivian's 
acts.  In  stating  the  situation,  we  shall  adopt  the  conclusions 
of  the  trial  court  and  relate  the  facts  as  the  court  must  have 
found  them  in  order  to  render  judgment  for  the  plaintiff. 
At  the  time  Vivian  went  to  Allen  to  buy  this  certificate,  the 
Mining  Company  had  already  made  arrangements  to  redeem 
the  property  from  the  sale ;  the  money  had  been  raised  and 
was  in  the  bank  before  the  completion  of  Vivian's  purchase 
from  Allen.  Of  this  Vivian  had  knowledge  and  Allen  none. 
When  Vivian  went  to  Allen  to  buy,  he  made  him  an  offer 
and  obtained  an  option  from  him  for  ten  days  for  the  amount 
of  his  claim  of  $100,  but  he  never  exercised  the  option  or 
offered  the  $100  for  the  purposes  of  the  purchase.  After 
the  money  had  been  deposited  in  the  bank  to  redeem  the 
property  sold  under  the  execution  sale,  Vivian,  with  knowl- 
edge of  that  fact,  went  to  Allen  and  renewed  negotiations, 
and  finally  offered  him  $76.00  for  his  claim,  which  Allen  took. 
At  this  time  the  situation  was  laid  before  Allen.  The  diffi- 
culties surrounding  the  collection  and  the  financial  embarass- 
ments  of  the  Mining  Company  were  stated,  and  Allen  led  to 
believe  from  what  Vivian  said  that  the  property  would  not 


1897.]  Vivian  v.  Allen.  149 

be  redeemed  and  that  the  money  could  not  be  collected  ex- 
cept by  the  union  of  the  interests  of  the  various  creditors 
and  an  expenditure  of  a  large  sum  in  order  to  secure  the 
collection  of  what  was  due.  This,  in  general,  is  what  hap- 
pened, although  the  particulars  and  the  details  are  not  wholly 
stated.  Influenced  by  these  statements,  Allen  finally  con- 
sented to  accept  $76.00,  and  assigned  to  Vivian  his  interest 
in  the  judgment,  whereupon  Vivian  took  the  certificate  to 
the  bank,  got  the  full  amount  of  money  due  on  the  judgment, 
and  appropriated  to  his  own  Use  the  difference  between 
$75.00  and  the  amount  of  Allen's  interest  in  the  judgment, 
which  was  $200,  with  costs  and  interest.  This  amounted  at 
the  commencement  of  the  suit  before  the  justice  to  $141.71. 
Allen  subsequently  learned  of  the  situation,  of  the  deposit  in 
the  bank  to  Vivian's  knowledge,  and  brought  suit  for  the 
deceit  and  to  recover  damages,  the  measure  of  which  was 
the  difference  between  what  Vivian  paid  him  and  the  amount 
which  he  received  on  the  certificate  immediately  after  his 
purchase.  The  court  below  found  the  facts  according  to 
Allen's  contention ;  found  that  there  was  actual  conceal- 
ment and  misrepresentation  on  Vivian's  part,  and  rendered 
judgment  accordingly.  It  is  from  the  judgment  of  the 
county  court  accepting  this  theory  that  error  is  prosecuted. 
The  oral  argument  was  made  by  other  counsel  than  the 
one  filing  the  brief,  and  the  assignments  of  error  as  laid  were 
totally  disregarded,  and  we  are  asked  to  reverse  the  case  be- 
cause the  transaction  between  Allen  and  The  Spur  Daisy 
Mining  Company  created  a  trust  which  the  justice  of  the 
peace  had  no  jurisdiction  to  enforce,  and  that,  without  a  judg- 
ment both  declaring  and  enforcing  the  obligation  which  the 
Mining  Company  had  with  Allen,  he  could  obtain  no  judg- 
ment and  have  no  relief  as  against  Vivian.  Since  this  is  the 
only  question  presented,  it  will  be  practically  the  only  one 
either  discussed  or  decided.  We  do  not,  however,  say  that, 
under  any  other  assignment  of  error  laid  in  the  abstract,  the 
judgment  could  be  reversed,  for  we  think  otherwise.  We  do 
not  think,  however,  that  the  position  is  well  taken.    The  ac- 
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tion  is  not  between  Allen  and  the  Coal  Company  to  enforce 
the  obligation  which  the  Coal  Company  entered  into  with 
Allen  with  reference  to  the  judgment  or  its  collection.  The 
Coal  Company  did  not  collect  the  certificate  and  appropriate 
the  proceeds  to  its  own  use  to  Allen's  detriment,  nor  did 
Allen  ever  have  any  cause  of  action  against  the  Coal  Com- 
pany because  of  the  collection  of  the  certificate.  The  Coal 
Company  never  received  anything  beyond  their  interest  in 
the  judgment,  and  Allen's  interest  went  to  Vivian  and  was 
collected  by  him  and  appropriated  to  his  use  by  virtue  of  the 
assignment  to  him  of  Allen's  interest.  What  was  done  by 
Vivian  with  reference  to  the  matter  was  simply  a  collection 
of  Allen's  interest  by  virtue  of  the  authority  contained  in  the 
assignment  and  the  appropriation  was  by  virtue  of  his  right 
thereunder.  The  transfer  was  complete  in  itself,  authorized 
him  to  collect  and  appropriate  the  funds,  unless  Allen  had  a 
right  to  rescind  the  transaction.  It  is  insisted  he  could  only 
rescind,  and  could  not  sue  for  the  deceit.  We  see  no  reason 
why  the  transfer  cannot  be  recognized  and  treated  as  exist- 
ing, and  Vivian  called  upon  to  respond  for  the  difference 
because  of  the  damage  which  came  to  Allen  from  the  mbrep- 
resentations  which  Vivian  made  respecting  the  situation  at 
the  time  he  made  the  purchase.  It  was  simply  an  action  for 
deceit,  and  the  measure  of  recovery  was  the  difference  be- 
tween the  value  of  the  thing  assigned  and  the  price  which 
was  paid  for  it. 

The  judgment  was  entirely  warranted  by  the  evidence, 
violates  no  legal  principle  which  has  been  called  to  our  atten- 
tion, and  must  therefore  be  affirmed. 

Affirmed. 
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Edlnger  v.  Thomas.  »  iwl 

1.  Costs — Custodian's  Charges. 

When  an  officer  finds  that  a  custodian  is  necessary  for  the  preservation 
of  property  levied  upon  under  writ  of  attachment  or  execution,  he 
may  appoint  one.  But  he  must  have  his  compensation  allowed  at 
not  exceeding  $2.50  per  day,  and  taxed  as  costs  in  the  action  in  the 
manner  provided  by  statute  (Mills*  Ann.  Stats.  Supp.,  1898a),  or  it 
cannot  be  recovei*ed  of  the  losing  party. 

2.  Same — Jubisdiction. 

No  contract  made  by  the  officer  with  the  custodian  for  the  payment  to 
him  of  a  fixed  sum  in  consideration  of  his  services  is  binding  upon 
the  parties  to  the  suit  The  court  in  which  the  action  is  pending 
has  exclusive  jurisdiction  to  determine  what  costs  are  chargeable 
on  account  of  the  custodian's  appointment  and  services. 

Appeal  from  the  District  Court  of  Garfield  County. 

Mr.  J.  W.  DoLLisoN  and  Mr.  Henry  T.  Sale,  for  ap- 
pellant. 

Mr.  C.  W.  Darrow  and  Mr.  Ed.  T.  Taylor,  for  appellee. 

Thomson,  J.,  delivered  the  opinion  of  the  court. 

On  the  28d  day  of  October,  1893,  George  Ediiiger  brought 
suit  in  the  county  court  of  Garfield  county  against  W.  T. 
Beans  and  others,  and  caused  a  writ  of  attachment  to  be 
issued  in  the  suit,  which  was  levied  upon  certain  goods  and 
chattels  as  the  property  of  Beans.  At  that  time  T.  W. 
Thomas  was  the  sheriff  of  Garfield  county,  and  the  levy  was 
made  by  him.  He  remained  in  office  until  January  8,  1894, 
when  R.  W.  Ware  became  the  sheriff.  When  the  attach* 
ment  was  levied,  J.  W.  Dollison,  the  attorney  of  the  attach- 
ment plaintiff,  requested  the  appointment  of  a  custodian  to 
take  charge  of  the  goods,  and  the  then  sheriff,  T.  W.  Thomas, 
thereupon  appointed  H.  C.  Thomas  as  such  custodian,  and 
agreed  to  pay  him  92.50  per  day  for  the  time  he  should  be 
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ill  charge  of  the  property.  The  goods  were  still  in  the  cus- 
tody of  H.  C.  Thomas  when  Ware  entered  upon  the  duties 
of  the  office.  The  latter  made  no  change  of  custodian,  and 
H.  C.  Thomas  remained  in  charge  of  the  goods  until  the 
24th  day  of  January,  1894,  when  the  property  was  released 
from  the  attachment,  and  turned  over  to  Annie  T.  Beans, 
who  had  intervened,  claiming  the  property  as  hers,  and  whose 
claim,  upon  trial,  was  sustained. 

On  the  24th  day  of  February,  1894,  H.  C.  Thomas  com- 
menced  this  action  in  the  district  court  of  Garfield  county 
against  the  attachment  plaintiff,  George  Edinger,  to  recover 
the  sum  of  $135,  which  he  alleged  was  the  amount  due  him 
for  the  safe-keeping  of  the  goods,  by  virtue  of  his  contract 
with  the  sheriff.  Issues  were  joined,  and  a  trial  had,  which 
resulted  in  a  verdict  and  judgment  in  the  plaintiff's  favor 
for  the  amount  of  his  claim.  The  defendant  has  brought  the 
case  here  by  appeal. 

The  following  is  section  1  of  an  act  of  the  legislature,  ap- 
proved April  16,  1891 : 

"  Whenever  it  shall  be  the  duty  of  any  sheriff  or  constable 
to  appoint  a  custodian  to  take  charge  of  any  property  levied 
upon  by  virtue  of  a  writ  of  attachment  or  execution,  the 
court  shall  allow  such  compensation  for  the  services  of  the 
custodian  as  shall  be  proper,  not  exceeding  two  and  one  halt 
dollars  per  day,  to  be  taxed  as  costs,  and  such  oflScer  shall 
not  demand  or  receive  any  greater  sum."  Session  Laws  1891, 
p.  323. 

The  law  charges  the  sheriff  with  the  safe-keeping  of  prop- 
erty levied  upon ;  and  if  he  finds  that  the  appointment  of  a 
custodian  is  necessary  to  their  preservation,  he  makes  the 
appointment  in  his  official  capacity.  The  custodian  appointed 
is,  for  the  purpose  of  the  safe-keeping  of  tlie  goods,  his  agent, 
for  whose  default  or  misconduct  concerning  them  he  is  re- 
sponsible, and  for  whose  services  he  is  entitled  to  an  allowance 
by  the  court  not  exceeding  $2.50  per  day.  The  compensa- 
tion of  the  custodian  must  be  taxed  as  costs  in  the  case  in 
the  manner  provided  by  the  statute,  or  it  cannot  be  recovered 
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from  the  losing  party.  No  contract  made  by  the  sheriff  with 
the  custodian  for  the  payment  to  him  of  a  fixed  sum  in  con- 
sideration of  his  services  would  be  binding  upon  the  parties 
to  the  suit.  The  statute  provides  how  his  compensation 
shall  be  determined;  it  must  be  determined  in  that  way,  and 
in  no  other  way ;  and  when  it  is  determined,  to  make  it 
available,  it  must  be  taxed  as  costs.  The  appointment  of  a 
custodian,  like  the  attachment  of  the  goods,  is  a  part  of  the 
proceedings  in  the  case;  and  the  court  in  which  the  case  is 
pending  has  the  sole  jurisdiction  to  determine  what  costs  are 
chargeable  on  account  of  the  appointment.  The  custodian 
looks  to  the  sheriff  for  his  pay,  and  the  sheriff  protects  him- 
self by  procuring  an  allowance  and  taxation  of  the  proper 
amount*  The  sheriff  cannot  safely  contract  for  the  payment 
of  any  specific  sum. 

It  seems  that  the  costs  in  the  attachment  suit  were  adjudged 
against  the  attachment  plaintiff,  the  defendant  in  this  case ; 
and  if  the  sheriff  expected  to  be  reimbursed  by  Edinger  for 
his  outlay  or  liability  on  account  of  the  custodian,  he  should 
have  caused  the  amount  to  be  determined,  allowed,  and  taxed 
in  his  favor,  in  the  county  court.  There  would  then  have 
been  a  judgment  for  that  amount  against  this  defendant  in 
the  only  court  authorized  to  render  such  judgment.  It  seems 
there  was  an  attempt  to  follow  the  statute  in  the  matter,  but 
plaintiff's  counsel  say  that  for  certain  reasons  it  was  ineffect- 
ual. We  shall  not  inquire  whether  it  was  or  not,  because 
whatever  it  was,  and  whatever  its  result,  it  cuts  no  figure  in 
this  case.  We  do  not  decide  that  the  contract  between  this 
plaintiff  and  the  sheriff  was  invalid,  or  that  the  plaintiff  can- 
not recover  from  the  sheriff  the  amount  which  the  latter 
agreed  to  pay  him.  We  only  decide  that  in  so  far  as  the  par- 
ties to  the  litigation  are  concerned,  the  compensation  of  the 
custodian  of  attached  goods  is  a  matter  for  the  determination 
of  the  court  in  which  the  attachment  suit  is  pending,  and  is 
not  recoverable  from  the  losing  party  unless  it  is  taxed  as 
costs  in  that  suit.  Personally  the  custodian  had  no  claim 
against  Edinger;  but  even  if  he  could  make  such  claim  in  his 
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own  behalf,  the  district  court  had  no  jurisdiction  of  the  con- 
trovei-sy.  Its  judgment  must  therefore  be  reveraed  with 
instruction  to  dismiss  the  case. 

Reversed. 


Sherman  bt  al.  v.  The  Board  op  County  Commission- 

9    154 
W   326  BRS  OF  THE  COUNTY  OP  LOGAN  BT  AL. 

1.  Appellate  Pbactice — Abstracts. 

If  the  court  rule  which  requires  appellants  and  plaintiffs  in  error  to 
refer,  on  the  margin  of  the  abstract,  to  the  folio  number  in  the 
transcript  and  bill  of  exceptions  be  disregarded,  the  court  may  not 
consider  objections  to  the  rulings  of  the  court  below  in  the  admis- 
sion and  rejection  of  evidence. 

2.  Pabties  to  Action  on  Injunction  Bond. 

At  the  suit  of  certain  taxpayers  against  the  board  of  county  commis- 
sioners and  the  county  treasurer,  an  injunction  was  issued  restrain- 
ing the  defendants  from  paying  a  demand  of  W.  out  of  the  public 
funds,  but  was  afterwards  dissolved.  W.  had  not  been  made  a 
party  defendant  to  the  injunction  suit,  neither  was  he  named  in  the 
bond  given  therein.  Held  that,  if  it  should  be  made  to  appear  by 
apt  averments  of  fact  and  proof  that  his  relation  to  the  injunction 
suit  was  such  as  to  entitle  him  to  the  benefit  of  the  undertalcing, 
and  that  he  was  the  only  person  injured  by  the  injunction,  the 
damages  sustained  by  him  might  be  considered  as  having  been  sus- 
tained by  the  judgment  defendants,  and  recoverable  in  their  names 
for  his  benefit 

Appeal  from  the  District  Court  of  Logan  County. 

Mr.  W.  L.  Hays,  for  appellants. 

Mr.  W.  E.  Crissman,  for  appellees. 

Thomson,  J.,  delivered  the  opinion  of  the  court. 

Action  by  the  board  of  commissioners  of  Logan  county  and 
M.  Thimgan,  treasurer  of  that  county,  to  the  use  of  John  W. 
Wilson,  upon  an  injunction  bond  given  in  a  suit  against  the 
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Injunction. 


1897.]  Sherman  v.  Logan  Coxtnty.  165 

board  of  commissioners  and  the  treasurer.     The  bond  is  as 
follows : 

"^        In  the  District  Court  of  the  13th 
"State  op  Colorado  I        Judicial  District  of  the  State  of 
Logan  County.        f  ***  Colorado^  in  and  for  the  County 
I        of  Logan. 

"A.  F.  Browns  and  E.  F.  Phillips, 
Plaintiffs, 

The  Board  of  County  Commis- 
sioners OP  Logan  County,  and 
M.  Thimgan,  County  Treasurer  of 
Logan  County, 

Defendants. 

"Whereas,  the  above  named  plaintiffs  have  commenced 
an  action  in  the  district  court  of  the  18th  judicial  district  of 
the  state  of  Colorado,  in  and  for  the  said  county  of  Logan, 
against  the  above  named  defendants,  and  is  about  to  apply 
for  an  injunction  in  said  action,  against  said  defendants, 
CDJoining  and  restraining  them  from  the  commission  of  cer- 
tain acts,  as  in  the  complaint  filed  in  the  said  action  is  more 
particularly  set  forth  and  described. 

"Now,  therefore,  we,  the  undersigned,  residents  of  the 
county  of  Logan,  state  of  Colorado,  in  consideration  of  the 
premises,  and  of  the  issuing  of  said  injunction,  do  jointly  and 
severally  undertake  in  the  sum  of  two  hundred  dollars,  and 
promise  to  the  effect,  that,  in  case  said  injunction  shall  issue, 
the  said  plaintiff  will  pay  to  the  defendant  all  costs  and 
damages  as  shall  be  awarded  against  the  complainant  in  case 
the  said  injunction  shall  be  modified  or  dissolved  in  whole  or 
in  part. 
"Dated  this  27th  day  of  September,  A.  D.  1894. 

"H.  C.  Sherman, 
"  E.  F.  Phillips, 
"John  W.  Van  Deventer.'* 
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The  complaint  alleges  that  the  injunction,  on  account  of 
which  the  bond  wjis  given,  was  dissolved  at  the  instance  of 
Wilson  ;  that  he  was  the  real  party  in  interest,  and  the  only- 
party  damaged  by  the  injunction ;  and  that  his  damages 
consisted  in  expenses  incurred  by  him  in  procuring  the  disso- 
lution, and  in  moneys  expended,  and  loss  sustained,  in  conse- 
quence of  the  injunction.  The  defendants  demurred  to  the 
complaint  on  the  ground  that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  demurrer  was  overruled, 
the  defendants  answered,  and  upon  a  trial  judgment  went 
for  the  plaintiff. 

The  printed  abstmct  of  the  record,  in  so  far  as  the  bill  of 
exceptions  is  concerned,  utterly  fails  of  compliance  with  rule 
sixteen  of  this  court,  which  requires  appellants  and  plaintiffs 
in  error  to  refer  to  the  folio  iiumbew  in  the  transcript  and 
bill  of  exceptions,  on  the  margin  of  the  abstract,  in  such  man- 
ner that  ordei-s,  pleadings  and  evidence  referred  to  in  the 
abstract  may  be  easily  found  in  the  record.  The  purpose  of 
this  rule  is  obvious,  and  counsel  are  not  at  liberty  to  disre- 
gard it  at  pleasure.  The  bill  of  exceptions,  as  the  abstract 
contains  it,  is  quite  voluminous;  the  print  is  so  small  that 
reading  it  is  difficult ;  and  neither  in  the  margin  nor  else- 
where does  it  refer  to  a  single  folio  number.  It  is  therefore 
practically  useless.  Fourteen  alleged  errors  are  embraced  in 
the  assignment.  The  most  of  them  question  the  rulings  of 
the  court  in  the  admission  and  rejection  of  evidence  at  the 
trial.  On  account  of  counsel's  disregard  of  the  rule  prescrib- 
ing the  manner  in  which  the  proceedings  at  the  trial  shall  be 
laid  before  us,  the  objections  to  these  rulings  will  not  be  con- 
sidered ;  and  if  the  record  were  otherwise  free  from  error,  we 
should  assume  the  correctness  of  the  rulings,  and  the  suffi- 
ciency of  the  evidence  to  support  the  verdict,  and  affirm  the 
judgment. 

But  the  complaint  is  bad.  The  promise  in  the  bond  or 
undertaking  was  that  the  plaintiffs  in  the  injunction  suit 
would  pay  to  the  defendants  the  costs  and  damages  which 
might  be  awarded  against  the  plaintiffs  in  case  the  injunction 
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should  be  dissolved.  No  damages  to  those  defendants  are  al- 
leged. The  only  damages  occtisioned  by  the  injunction  were, 
as  appears  from  the  complaint,  sustained  by  Wilson.  But  he 
was  not  a  defendant,  and  there  are  no  allegations  so  connect- 
ing him  with  the  injunction  proceeding  as  to  authorize  a 
recovery  for  his  benefit.  It  is  alleged  that  the  injunction 
was  dissolved  at  his  instance,  and  that  he  was  the  only  per- 
son damaged  by  the  injunction  ;  but  this  is  not  enough.  The 
complaint  should  state  facts  from  which  the  court  could  see 
how  he  was  interested  in  the  suit,  why  he  sustained  his  dam- 
ages, and  how  it  came  about  that  he  was  entitled  to  interfere 
in  the  litigation  and  procure  the  dissolution  of  the  injunction. 
Whether  his  relation  to  the  injunction  suit  was  such  that  he 
became  entitled  to  the  benefit  of  the  undertaking  is  a  ques- 
tion of  law  to  be  determined  upon  the  facts,  and  it  is  the 
facts,  and  not  the  pleader's  conclusions,  which  must  appear 
in  the  complaint. 

It  may  be  gathered  from  the  answer  and  the  argument 
that  Wilson  was  the  proprietor  of  a  newspaper,  and  had  a 
contract  with  the  board  of  commissioners  for  the  printing  of 
the  delinquent  tax  list,  and  notice  of  tax  sales,  of  Logan 
county,  for  the  year  1894 ;  that  at  the  suit  of  certain  tax- 
payer's, the  board  and  the  tieasurer  were  enjoined  from  pay- 
ing him  out  of  the  public  funds  for  his  work,  and  that  the 
injunction  bond  was  given  in  that  proceeding.  It  may  be 
that  the  facts,  if  properly  set  forth,  would  authorize  a  recovery 
in  this  suit  in  Wilson's  behalf.  If  the  only  effect  of  the  in- 
junction was  to  prevent  him  from  performing  his  contract, 
and  receiving  his  money,  then  he  was  the  only  person  injured 
by  the  injunction ;  and  if  he  could  not  use  the  names  of  the 
obligees  in  the  bond  to  idemnify  himself  for  his  losses,  the 
giving  of  an  injunction  bond  in  such  a  case  would  seem  to 
be  a  useless  formality.  If  such  were  the  facts,  we  think  the 
damages  sustained  by  him  should  be  considered  as  having 
been  sustained  by  the  judgment  defendants,  and  recoverable 
in  their  names  for  his  benefit.  Andrews  v.  Olenville  Woolen 
Co.,  50  N.  Y.  282. 
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But  whatever  may  have  been  the  facts,  the  complaint  does 
not  disclose  them ;  and  in  consequence  of  its  failure  to  show 
a  cause  of  action,  the  judgment  must  fall.  The  judgment 
will  therefore  be  reversed  and  remanded,  with  leave  to  the 
plaintiff  to  amend  his  complaint. 

Beversed. 


Rankin  v.  Underwood  bt  al. 

1.  IlfHATBBIAL  EbBOB. 

Unless  it  can  be  seen  that  rulings  excluding  evidence  operated  to  the 
prejudice  of  the  appellant,  or  that  its  admission  would  have  pro- 
duced a  different  result,  they  will  not,  even  though  erroneous,  con- 
stitute a  ground  for  reversal. 

2.  Evidence— Mehobandum. 

Plaintiff  and  defendant  met  for  the  purpose  of  trying  to  effect  a  settle- 
ment of  their  antecedent  business,  and,  in  the  course  of  their  con- 
versation, the  plaintiff  stated  the  details  of  what  he  claimed,  of 
which  the  defendant  made  a  memorandum.  Heldy  that  while  the 
memorandum  might  have  been  referred  to  by  the  defendant  while 
on  the  stand  as  a  witness  to  refresh  his  memory,  it  was  not  admis- 
sible as  evidence  against  the  plaintiff. 

3.  Appellate  Pbactice— Vebdict  Conclusive,  When. 

A  verdict  rendered  upon  conflicting  evidence  is  conclusive  on  review, 
even  though  the  appellate  court  might  have  differed  with  the  jury 
in  respect  to  the  weight  and  preponderance  of  the  testimony. 

Appeal  from  the  District  Court  of  Weld  County* 

Mr.  Jambs  W.  McCreery  and  Mr.  Charles  D.  Todd, 
for  appellant. 

Mr.  H.  E.  Churchill,  for  appellees. 

BisSELL,  J.,  delivered  the  opinion  of  the  court. 

This  suit  was  begun  in  April,  1895,  by  Underwood  and 
his  wife  against  Rankin,  the  appellant,  under  an  agreement, 
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as  they  alleged  it,  whereby  the  plaintiffs  entered  Rankin's 
employ  and  took  charge  of  his  farms  and  ranches  in  Weld 
county  at  a  specified  wage.  The  agreement  of  employment 
also  included,  according  to  the  cause  of  action  as  stated,  an 
agreement  by  Underwood  and  his  wife  to  board  the  farm 
hands  employed  on  the  ranches  at  a  fixed  price  per  week. 
They  alleged  the  commencement  of  the  employment  accord- 
ing to  the  agreement  and  its  continuance  for  a  fixed  peiiod, 
and  the  obligation  of  the  defendant  to  pay  the  plaintiffs  a  cer- 
tain sum  for  the  wages  of  the  husband,  and  a  certain  sum  for 
the  board  of  the  ranch  hands.  This  included  the  material 
famished  and  the  labor  of  the  wife  in  caring  for  the  house- 
hold matters  and  in  cooking  for  the  help.  The  defendant 
denied  the  agreement  as  stated,  although  he  admitted  the 
employment  of  Underwood,  but  disputed  the  compensation. 
It  is  wholly  unnecessary  to  state  the  terms  of  the  engagement 
or  the  differences  between  the  parties.  The  issue  was  sharply 
defined  and  was  submitted  to  the  jury  under  instructions 
which  are  uncomplained  oi,  and  they  rendered  a  verdict 
against  the  plaintiff  for  $242.34. 

The  case  calls  for  no  extended  discussion  of  any  particular 
proposition  of  law,  because  no  question  was  made  respect- 
ing the  joinder  of  parties  or  the  right  of  recovery,  except  as 
to  the  services  claimed.  On  these  matters  evidence  was 
introduced  on  behalf  of  both  parties,  and  the  jury  found  on 
all  matters  with  the  plaintiffs.  This  verdict  settles  the  ques- 
tion of  fact,  and  although  the  appellant  insists  that  the  ver- 
dict was  not  sustained  by  the  testimony,  we  find  enough  in 
the  record  on  which  the  jury  might  conclude  the  proof  was 
with  the  plaintiffs,  if  they  accepted  their  theory  of  the  en- 
gagement and  their  evidence  respecting  it.  Since  the  ver- 
dict was  rendered  on  conflicting  testimony,  we  are  not  at 
libei*ty  to  disturb  it,  so  long  as  we  are  able  to  find  anything 
in  the  record  on  which  it  can  be  rested. 

The  principal  ai'gument  of  counsel  is  based  on  the  rulings 
of  the  court  with  reference  to  the  admission  of  testimony. 
We  are  unable  to  say  that  the  court  committed  error  in  its 
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rulings,  or  that  the  questions  which  were  objected  to  and 
excluded  were  proper  in  form.  If  they  had  been,  and  the 
questions  ruled  out  as  they  were,  it  cannot  be  seen  that  they 
operated  to  the  prejudice  of  the  defendant,  or  would  have 
produced  a  different  result,  nor  that  the  substantial  rights  of 
the  pai-ties  have  not  been  settled  on  the  trial.  The  only 
inquiry  which  was  objected  to  and  which  furnishes  any  basis 
for  discussion  is  one  put  to  the  defendant  which  sought  to 
elicit  the  substance  of  a  memorandum  and  its  rejection  as 
evidence.  We  are  unable  to  conclude  it  was  an  admissible 
piece  of  testimony.  After  the  engagement  was  terminated, 
Underwood  and  Rankin  came  together  for  the  purpose  of 
trying  to  effect  a  settlement,  and  in  the  course  of  the  con- 
versation Underwood  stated  the  details  of  what  he  claimed, 
which  Rankin  states  he  made  a  memorandum  of.  He  gave 
his  version  of  what  occurred,  and  his  statements  were  before 
the  jury  for  their  consideration.  The  memorandum  was 
made  by  the  defendant  and  not  by  the  plaintiff,  and  there- 
fore could  not  be  taken  as  an  admission  and  therefore  usable 
as  against  him,  and  while  it  might  have  been  referred  to,  and 
probably  was,  for  the  purpose  of  refreshing  the  recollection 
of  the  witness,  it  did  not  become  a  competent  piece  of  testi- 
mony, and  its  exclusion  did  not  constitute  error. 

The  defendants  set  up  the  failure  of  the  plaintiff  to  per- 
form his  engagement,  and  attempted  to  show  by  way  of  miti- 
gation of  recovery  that  the  services  were  not  worth  the  sum 
claimed.  While  it  is  somewhat  doubtful  whether  that  line 
of  examination  was  permissible  under  the  issues,  and  whether 
the  real  issue  had  not  been  narrowed  down  to  one  of  con- 
tract, which  would  exclude  this  class  of  testimony,  the  ques- 
tion which  was  propounded  and  ruled  out  was  clearly  inad- 
missible in  the  form  in  which  it  was  put,  and  error  cannot 
be  successfully  assigned  on  the  ruling.  Aside  from  this  con- 
sidemtion,  however,  the  defendant  did  give  testimony  as  to 
the  value  of  Underwood's  labor,  and  the  actual  fact  was 
therefore  before  the  jury. 

We  are  unable  to  find  any  errors  of  law  inhering  in  the 
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record,  and  since,  so  far  as  we  are  able  to  discover  from  a 
perusal  of  the  testimony,  substantial  justice  was  done  between 
the  parties,  and  we  are  bound  by  the  verdict,  the  statute 
does  not  permit  us  to  overturn  the  judgment,  even  though 
we  might  differ  with  the  jury  in  respect  to  the  weight  and 
preponderance  of  the  testimony.  The  judgment  must  there- 
fore, under  these  veiy  well  settled  rules,  be  affirmed. 

Affirmed. 


The  Board  of  County  Commissioners  of  the  County 
OF  Arapahoe  v.  Clapp. 

1.  Salabies — Justice  of  the  Peace. 

The  salary  of  a  justice  of  the  peace  is  payable  out  of  the  fee  fund  only. 

2.  Sake— Justice^ 8  Clebk. 

The  board  of  county  commissioners  is  not  authorized  to  hire  a  clerk  for 
a  justice  of  tiie  peace,  or  to  pay  one  who  may  be  hired  by  the  jus- 
tice. 

3.  Same. 

The  fact  that  the  board  of  county  commissioners  may  have  entered  an 
order  providing  that  the  compensation  for  the  services  of  one  acting 
as  clerk  for  a  justice  of  the  peace  shall  be  a  specified  sum  per  month 
is  not  itself  effective  for  the  purpose  of  giving  him  a  cause  of  action 
against  the  county  for  his  services. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Messrs.  Goudy  &  Twitchbll,  for  appellant. 

Mr.  IsHAM  R.  Howze,  for  appellee. 

BissELL,  J.,  delivered  the  opinion  of  the  court. 

This  suit  was  begun  by  the  appellee,  Clapp,  against  the 
county  commissionei*s  of  Arapahoe  county  to  recover  $85.00 
a  month  for  three  months,  February,  March  and  April,  1895^ 
for  services  alleged  to  have  been  rendered  to  Isham  R.  Howze, 
justice  of  the  peace,  who  was  elected  to  a  term  beginning  in 
January,  1894,  and  ending  in  January,  1896.  The  complaint 
Vol.  IX— 11 
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stated  the  rendition  of  services  as  clerk  to  the  justice,  and  a 
resolution  of  the  board  of  county  commissioners  antecedently 
adopted  which  provided  that  the  compensation  of  Clapp  as 
clerk  should  be  $85.00  a  month.  The  plaintiff  further  stated 
that  he  had  ever  since  May,  1894,  acted  as  clerk  of  the  jus- 
tice, received  the  compensation  paid  by  the  board  until  the 
8th  of  February,  1895.  The  complaint  likewise  stated  the 
amount  of  fees  paid  into  the  county  treasury  by  the  justice, 
which  appeared  to  be  less  than  the  $250  per  month  provided 
by  the  salary  bill  of  1891,  except  that  it  stated  there  were 
various  unpaid  fees  in  criminal  cases  which  had  not  been  paid 
by  the  defendants,  and  the  county  had  paid  the  justice  only 
$60.00  per  month  for  the  various  uncollected  sums  due  from 
the  defendants  in  that  class  of  prosecutions.  The  county 
demurred  to  the  complaint,  and  the  court  entered  judgment 
on  the  demurrer  for  the  plaintiff  for  the  sum  which  he  claimed. 
The  CJise  lies  within  very  narrow  limits,  and  the  only  ques- 
tion raised  by  the  record  is  as  to  the  right  of  the  plaintiff  to 
collect  from  the  county  the  amount  alleged  to  be  due  him  as 
his  compensation,  which  was  alleged  to  be  a  reasonable  sum 
for  his  services,  and  concerning  the  authority  of  the  justice 
to  appoint  a  clerk  and  compel  the  county  to  pay  him.  As 
we  read  the  law,  there  is  no  provision  of  statute  which  au- 
thorizes a  justice  to  appoint  a  clerk  and  require  the  county 
to  pay  his  compensation.  The  act  of  1891,  which  turned  the 
various  officers  in  this  state  from  offices  which  were  to  be 
paid  by  the  fees  collected  into  offices  where  the  incumbents 
were  entitled  to  a  specific  salary,  was  passed  by  the  legisla- 
ture in  1891  (Session  Laws,  1891,  page  200).  That  act 
specified  the  fees  which  might  be  charged  by  all  the  various 
officers  included  within  its  provisions,  and  of  course  limited 
the  amounts  which  these  officials  could  collect  and  which 
should  make  the  fund  out  of  which  their  salaries  should  come. 
Another  act,  passed  at  the  same  time,  which  is  found  in  the 
same  Session  Laws,  page  307,  fixed  the  salaries  of  justices  in 
counties  of  the  various  classes  in  the  state.  No  question  is 
made  respecting  the  salary  which  Howze  was  entitled  to 
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under  that  act ;  this  was  $3,000  per  annum.     Neither  of  these 
acts  specifically  authorized  the  justice  to  employ  a  clerk,  nor 
fixed  any  salary  which  should  be  paid  the  clerk,  either  out 
of  the  fee  fund  or  out  of  the  general  fund  of  the  county. 
As  we  read  the  law,  it  was  a  definite  and  specific  provision 
which  limited  the  justice  to  the  receipt  of  the  salary  named, 
to  wit,  $3,000  per  year,  with  the  further  limitation  that  this 
salar}",  if  paid  at  all,  must  be  paid  out  of  the  fees  of  his  office 
or  the  fee  fund,  which  is  made  up  of  the  various  sums  col- 
lected from  litigants  in  the  suits  commenced  in  his  court, 
and  the  $60.00  per  month  to  which  he  is  entitled  for  unpaid 
costs  in  criminal  cases.     The  appellant  attempts,  from  sec- 
tions 19  and  20  of  the  act,  to  deduce  an  authority  to  appoint 
a  clerk  and  compel  the  county  to  pay  the  salary  which  he 
shonid  agree  to  pay  him.     We  are  unable  to  so  read  the  act. 
Section  19  simply  provides  that  all  of  the  various  oflScers 
who  collect  fees  which  they  are  bound  to  pay  into  the  county 
treasuiy,  and  which  make  up  the  fee  funds  out  of  which 
their  salaries  are  to  be  paid,  must  keep  an  account  of  all  fees 
earned,  payments  received,  and  expenditures  made  on  account 
of  clerk  hire.     Section  20  provides  that  the  county  judge, 
clerk  of  the  county  court,  county  treasurer,  sheriff,  justice 
and  constable  should  make  a  report  to  the  chairman  of  the 
board  of  county  commissionere,  under  oath,  of  all  the  fees, 
commissions  and  emoluments,  and  of  all  necessary  expenses 
of  clerk  hire  and  other  expenses  for  the  month  ending  at  the 
time  the  report  was  made.     We  are  unable  to  see  that  this 
phi-aseology  of  section  20  necessarily  implies  that  the  justice 
has  authorit}'  to  appoint  a  clerk,  or  if  that  authority  may  be 
therefrom  deduced,  we  are  unable  to  conclude  the  clerk's 
compensation  is  payable  out  of  any  other  fund  than  that 
which  is  made  up  of  the  fees  and  emoluments  of  the  ofiBce. 
Several  of  the  oflBcers  named  are  accorded  the  right  to  ap- 
point assistiints,  deputies  and  clerks,  which  rebuts  the  con- 
tention that  it  was  the  evident  intention  of  the  legislature  to 
confer  on  the  justice  the  power  to  appoint  a  clerk.     If  that 
position  be  not  well  tcaken,  it  contains  nothing  which  compels 
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us  to  conclude  that  if  the  authority  must  be  assumed  to  be 
granted,  the  justice  can  compel  the  county  to  pay  the  clerk's 
compensation,  unless  it  is  both  alleged  and  proven  that  the 
fee  fund  resulting  from  his  business  is  ample  both  to  pay  the 
justice  and  the  clerk.  This  is  especially  rebutted  by  the 
allegations  of  the  complaint,  and  we  are  unable  to  discover 
any  legislative  authority  which  would  justify  the  board  in 
either  hiring  or  paying  a  clerk  who  might  be  employed  by 
any  justice.  This  whole  discussion  is  entirely  outside  of  the 
general  question  as  to  the  authority  of  the  commissioners  of 
the  county  to  direct  and  control  the  expenditure  of  the 
county's  funds  and  determine  the  purposes  to  which  they 
shall  be  devoted.  It  simply  results  from  the  legislation 
which  evidently  intended  that  the  various  oflBcei-s  named 
should  charge  specific  fees  for  definite  work,  which  should 
be  paid  into  the  county  treasury,  and  the  fund  resulting 
therefrom  should  constitute  a  fee  fund,  out  of  which  the  sal- 
aries and  expenses  of  the  various  oflBcers  should  be  paid. 
This  seems  to  be  the  necessary  result  of  the  opinion  of  the 
supreme  court  rendered  in  response  to  a  resolution  of  the 
senate  subsequent  to  the  time  of  the  passage  of  the  various 
acts  referred  to.  In  re  Compensation  of  County  Judges,  18 
Colo.  272. 

We  are  unable  to  see  that  the  resolution  alleged  to  have 
been  adopted  by  the  board  of  county  commissioners  was 
effective  for  the  purpose  of  creating  a  liability  against  the 
county.  The  complaint  contains  no  allegations  that  the  res- 
olution was  for  a  fixed  period  or  a  definite  time,  or  that  the 
plaintiff  was  employed  thereunder  by  the  board  or  by  the 
justice  in  accordance  with  it,  or  for  any  specific  period. 
Under  these  circumstances  we  deem  the  resolution  ineffective 
for  the  purpose  of  giving  the  plaintiff  a  cause  of  action 
against  the  county. 

For  these  reasons  the  judgment  of  the  court  overruling 
the  demurrer  was  erroneous,  and  it  must  therefore  be  reversed. 

Iteversed. 
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Pball  v.  Richards,  Administrator. 

Habbied  Women— Ratification  of  Husband^ s  Act. 

A  husband  executed  a  promissory  note  and  a  chattel  mortgage  on  his 
wife's  goods  to  secure  its  payment.  The  wife  refused  to  sign  the 
mortgage  or  to  recognize  it  in  any  way.  However,  she  furnished 
money  with  which  her  husband  paid  one  month's  interest  on  the 
note.  Held,  tliat  her  furnishing  such  money  neither  estopped  her 
to  dispute  the  validity  of  the  mortgage  nor  established  a  ratiUcation 
of  her  husband's  act  in  mortgaging  the  property.  In  order  to  es- 
tablish such  a  ratification,  not  only  full  knowledge  on  her  part  must 
be  shown,  but  an  intention  to  ratify  and  adopt  the  transaction. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  C.  L.  DiCKERSON,  for  appellant. 

Mr.  John  Hipp,  for  appellee. 

Reed,  P.  J.,  delivered  the  opinion  of  the  court. 

An  action  of  replevin  brought  by  Eliza  J.  Richards  during 
her  life,  and,  after  her  decease,  prosecuted  by  her  husband 
(appellee)  as  administrator  of  her  estate. 

The  plaintiff  alleged  the  ownei-ship  and  right  of  possession 
to  certain  furniture  and  household  goods  (describing  them), 
and  that  defendant  (appellant)  unlawfully  and  forcibly  seized 
and  took  possession  of  them  and  refused  to  return  them. 

The  defendant's  answer  was  a  denial  of  the  allegations  in 
the  complaint. 

The  case  seems  to  have  had  its  share  of  ventilation  and 
adjudication.  First,  a  trial  in  the  county  court  with  judg- 
ment for  the  plaintiff ;  twice  in  the  district  court  with  the 
same  result;  then  a  trial  resulting  in  a  judgment  for  the  de- 
fendant, which  was  set  aside ;  then  a  trial  to  the  court  with- 
out a  jury,  resulting  in  a  judgment  for  the  plaintiff,  from 
which  this  appeal  was  taken. 

The  evidence  shows  that  the  goods  were  taken  by  appel- 
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lant  upon  what  he  claimed  to  be  a  chattel  mortgage  for  $77.70, 
with  interest  at  five  per  cent  per  month,  payable  monthly. 
The  note  was  made  by  the  husband,  and  was  an  individual 
note.  The  chattel  mortgage  was  drawn  as  that  of  both 
husband  and  wife,  and  was  executed  only  by  the  husband. 
None  of  the  papers  were  executed  by  the  wife.  The  goods 
were  claimed  by  the  wife  as  her  individual  property,  and  that 
she  neither  authorized  or  executed  the  note  and  mortgage, 
and  that  they  were  void  as  against  the  property. 

It  is  shown  that  the  goods  were  taken  by  appellant,  placed 
in  the  hands  of  an  auctioneer  and  sold ;  consequently,  there 
could  be  no  judgment  of  return.  The  value  of  the  goods 
were  found  to  be  $300,  and  judgment  was  entered  for  that 
amount. 

There  are  quite  a  number  of  supposed  errors  assigned, 
mostly  technical,  on  the  admittance  and  rejection  of  evidence, 
but  I  do  not  regard  any  of  them  of  sufBcient  importance  to 
review  them.  There  may  have  been  strictly  technical  rulings 
that  were  open  to  criticism,  but  the  mere  recital  of  them, 
without  showing  they  were  prejudicial,  and  did  or  might 
have  influenced  the  result,  is  not  sufficient  ground  for  rever- 
sal. The  errors  must  be  such  as  might  have  changed  the 
result,  if  they  had  not  occurred.  I  can  find  no  error  of  su£B« 
cient  importance  to  warrant  a  reversal. 

Appellant  relies  upon  an  estoppel,  based  upon  the  fact  that 
deceased  paid  the  interest  for  one  month,  but  the  evidence 
is  too  vague  and  indefinite  to  work  an  estoppel  or  establish 
a  ratification.  It  is  shown  that  the  money  was  that  of  the 
wife, — was  by  her  given  to  the  husband,  and  by  him  sent  to 
the  appellant.  Tins  is  insuflBcient.  Not  only  full  knowledge 
upon  the  part  of  the  wife  must  have  been  shown,  but  an 
intention  to  ratify  and  adopt  the  transaction  must  be  shown. 
The  fact  of  her  furnishing  the  money  to  the  husband  would 
not  establish  it.  It  was  certainly  not  evidence  of  ratification, 
and  wiis  confronted  with  the  established  fact  that  slie  had 
persistently  refused  to  execute  the  papers  or  recognize  them. 

The  only  real  question  in  the  case  was  to  whom  the  goods 
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belonged,  whether  to  the  husband,  the  wife,  or  both.  It  was 
resolved  in  favor  of  the  wife  three  or  four  times  by  a  juiy, 
and  once  by  the  court,  and,  being  a  question  of  fact,  with 
evidence  to  support  the  finding,  the  judgment  should  not  be 
disturbed. 

Affirmed, 

ON   REHEARING. 

Per  Curiam.  We  are  strongly  pressed  on  the  argument 
of  the  petition  for  rehearing  to  reconsider  the  opinion  for  the 
errorsaid  to  have  occurred  in  our  determination  of  the  appli- 
cation and  effect  of  the  doctrine  of  estoppel,  as  applied  to  the 
transaction  between  Frail,  the  mortgagee,  and  Mrs.  Richards, 
deceased,  who  was  not  the  mortgagor,  but  is  alleged  to  be 
bound  by  the  instrument  because  of  some  arrangement 
which  she  made  antecedent  to  the  execution  of  the  secur- 
ity with  Frail,  who  loaned  the  money.  We  are  quite  of 
the  opinion  the  case  has  been  correctly  decided,  and  that 
there  should  be  no  change  in  the  judgment,  because  the 
question  which  is  suggested  in  the  brief  and  urged  on  our 
attention  is  not  properly  preserved  in  the  record.  The  case 
was  twice  tried,  and,  on  the  trial  in  the  county  court,  judg- 
ment was  entered  against  the  appellant,  whose  claim  that 
there  is  error  in  the  record  is  based  wholly  on  the  proposi- 
tion that  the  evidence  discloses  facts  which  prevent  the  plain- 
tiff from  maintaining  the  suit.  The  case  having  been  tried 
to  the  court  without  a  jury,  we  are  not  at  liberty  to  review 
the  case  on  the  testimony,  and  decide  thereon  that  the  judg- 
ment was  incorrectly  entered,  because  no  exception  to  the 
judgment  is  saved  or  preserved  in  the  bill  of  exceptions. 
At  nearly  every  term  of  court  we  are  called  on  to  reverse 
cases  on  the  contention  that  the  judgment  is  unsupported 
by  the  evidence,  when  the  parties  have  wholly  neglected  to 
do  that  which  has  been  uniformly  decided  in  the  state  to  be 
prerequisite  to  the  right  of  the  appellate  courts  to  review 
the  case  on  the  testimony.  The  appellant  is  therefore  in  no 
position  to  insist  on  the  principal  error  which  he  alleges  in- 
heres in  the  record.    Aside  from  this  consideration,  we  are 
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very  frank  to  say  the  case  is  not  brought  within  the  author- 
ity of  Merrill  v.  Parker^  112  Mass.  250,  which  is  cited  as  an 
authority  for  the  appellant's  contention.  The  case  wholly 
fails  to  show  any  misrepresentation  on  the  part  of  Richards 
or  his  wife  with  reference  to  the  ownership  of  the  property. 
The  mortgage  originally  ran  in  the  names  of  both  Richards 
and  his  wife ;  was  intended  to  be  executed  by  both,  on  the 
theory  and  understanding  that  it  was  joint  property  as  to 
certain  parts  of  it,  and  individual  property  as  to  other  parts, 
belonging,  respectively,  to  the  husband  and  wife;  and  Prall 
was  advised  that,  to  include  the  wife's  property,  it  was  essen- 
tial she  should  execute  the  instrument.  It  is  insisted  by  the 
appellant  in  his  testimony,  as  well  as  urged  by  counsel  in  the 
argument,  that,  the  wife  having  agreed  to  execute  the  mort- 
gage, Prall,  as  mortgagee,  was  entitled  to  take  possession  of 
the  property,  and  the  wife  estopped  to  insist  on  her  claim. 
The  answer  to  the  contention  is  that  the  mortgagee  had  full 
knowledge  of  the  ownership.  The  agreement  on  the  part  of 
the  wife  was  not  that  the  husband  should  execute  the  mort- 
gage, and  she  be  thereby  bound,  nor  that  the  property  was 
the  husband's,  and  the  mortgage  conclusive  on  her,  because 
she  would  not  be  permitted,  under  the  circumstances,  to  deny 
the  husband's  ownership.  If  anything,  it  was  an  agreement 
by  the  wife  to  execute  a  mortgage  on  her  property  to  secure 
the  nonpayment  of  the  money.  Under  some  circumstances, 
and  in  some  form  of  a  suit,  the  equitable  rights  of  the  mort- 
gagee, if  any,  might  be  protected,  and  he  be  able  to  bind  the 
property  with  the  equitable  lien,  if  he  was  able  to  convince 
the  court  that  such  an  agreement  had  been  made,  and  that 
he  parted  with  his  money  on  the  faith  and  strength  of  tliis 
contract  on  her  part  to  execute  a  security  on  the  property 
described.  We  are  not  concerned  with  this  question,  and 
we  do  not  declare  what  the  law  would  be  under  other  cir- 
cumstances. We  simply  hold  that  what  was  done  by  the 
mortgagee  was  to  foreclose  a  mortgage  on  property  which 
was  not  properly  bound  by  the  instrument,  and,  so  far  as  we 
are  able  to  see,  he  made  no  proof  which  would  operate  to 
estop  the  wife  or  her  representative  from  insisting  that  the 
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goods  were  not  covered  by  the  lien.  The  suggestions  which 
we  make  in  this  direction  are  simply  to  show  that  no  such 
case  was  made  out  as  would  require  or  permit  the  applica- 
tion  of  the  doctrine  of  estoppel,  although,  as  we  have  before 
said,  we  do  not  regard  the  matter  as  legitimately  or  properly 
before  us,  or  that  we  are  required  to  express  any  opinion  about 
it.  The  judgment  was  properly  affirmed,  and  it  will  not  be 
disturbed  on  this  rehearing. 


Cooper  v.  The  German  National  Bajstk.  of  Denver  et  al. 

1.  Pabttiss. 

When  an  assignee  of  a  promissory  note  brings  an  action  thereon  against 
the  maker,  the  assignor  is  not  necessary  as  a  party  to  a  complete 
determination  or  settlement  of  any  question  involved. 

2.  Same. 

A  person  to  be  a  necessary  party  defendant  to  an  action  on  a  promissory 
note  must  be  one  whose  interests  are  adverse  to  those  of  the  plaintiff. 

8.  Same — Countebclaim. 

The  defendants  in  a  suit  on  a  promissory  note  set  up  in  their  answer 
matters  between  themselves  and  one  not  a  party  to  the  action  relat- 
ing to  the  note,  but  which  in  no  way  opposed  the  plaintiff's  right 
of  recovery.  Held,  tliat  that  part  of  the  pleading  could  not  be  de- 
nominated a  cross  complaint,  and  that  it  constituted  neither  a  de- 
fense or  counterclaim,  nor  an  authority  for  bringing  in  such  person 
as  a  defendant  to  the  action. 

4.  Bills  akd  Notes — Defenses. 

The  assignee  of  a  promissory  note  after  maturity  takes  it  subject  to  any 
defense  the  maker  had  against  the  payee  arising  out  of  the  instru- 
ment itself. 

6.  Same— Evidence. 

A  promissory  note  is  not  subject  to  impeachment  by  an  oral  agreement 
preceding  or  contemporaneous  with  its  execution. 

6.  Same — Practice— Judgment. 

Unless  a  defense  has  been  sustained  to  an  action  on  a  promissory  note, 
the  law  fixes  the  liabilities  of  the  parties.  Each  and  aU  are  liable 
in  solido,  and  but  one  judgment  should  be  entered. 

Appeal  from  the  District  Court  of  Arapahoe  Count]/. 

June  21,  1888,  James  M.  and  W.  F.  Patrick  made  their 
joint  promissory  note,  payable  to  the  order  of  appellant, 
ninety  days  after  date,  for  $2,500,  and  interest.     Sometime 
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after  its  maturity  it  was  indoraed  by  appellant  and  became 
the  property  of  the  German  National  Bank.  In  August, 
1890,  the  bank  brought  suit  against  the  makers  to  collect  the 
money.  The  complaint  is  in  the  ordinaiy  form.  Only  one 
allegation  requires  notice,  which  is  that  the  note  was  indorsed 
and  became  the  property  of  the  bank  before  its  maturity. 
It  was  conceded  that  such  was  not  the  fact,  the  transfer  hav- 
ing been  made  long  after  maturity. 

Defendants  answered,  admitting  the  making,  delivery  and 
indorsement  of  the  note,  after  which  appears  the  following : 

"  And  for  a  second  defense,  and  as  well  by  way  of  cross 
complaint  against  Job  A.  Cooper  and  The  Little  Granger 
Ditch  Company,  whom  the  defendants  now  here  ask  may  be 
made  parties  to  this  suit,  the  defendants  allege  that  at  the 
time  of  the  execution  of  the  said  promissory  note,  and  for  a 
long  time  before  and  afterwards,  the  said  Job  A.  Cooper,  in 
the  complaint  herein  described  as  the  payee  in  the  said  prom- 
issory note  named,  was  the  cashier  of  the  plaintiff,  and  as 
such,  and  by  virtue  of  the  authority  conferred  upon  him  by 
the  said  office,  and  as  well  by  the  assent  and  action  of  the 
stockholders  and  directors  of  the  plaintiff,  had  general  mau- 
;igement  and  charge  of  the  affaii-s  of  the  plaintiff,  and  man- 
aged and  conducted  its  business  in  all  respects.  That  prior 
to  and  at  the  time  of  the  giving  of  the  note  in  the  said  com- 
plaint mentioned  the  said  Cooper  and  these  defendants  were 
interested  in  a  certain  irrigation  ditch  situated  in  the  coun- 
ties of  Jefferson  and  Arapahoe,  in  the  state  of  Coloi-ado, 
known  and  called  the  '  Little  Granger  Ditch,'  which  said  ditch 
was  owned  by  a  certain  corporation  called  The  Little  Gi-an- 
ger  Ditch  Company.  That  the  interest  of  said  defendants 
and  said  Cooper  in  said  ditch  was  as  stockholders  in  said 
onmpany  and  through  the  fact  that  said  Cooper  and  these 
defendants  were  the  owners  of  lands  under  said  ditch.  That 
at  about  the  time  of  the  date  of  said  note,  and  for  some  time 
prior  thereto,  the  said  Little  Granger  Ditch  Company  was  in 
embarrassed  circumstances,  and  had  a  large  number  of  debts 
outstanding,  and  had  no  funds  to  pay  the  same,  and  in  order 
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to  procure  water  to  be  earned  in  the  said  ditch  it  was  neces- 
sary to  make  divers  expenditures  for  improvements  therein 
and  thereupon.  That  said  Cooper,  being  the  largest  stock- 
holder in  The  Little  Gi-anger  Ditch  Company,  and  as  well 
one  of  the  largest  landowners  under  the  said  ditch,  and  these 
defendants  being  likewise  interested  in  said  company  and 
ownei-s  of  land  under  said  ditch,  and  these  defendants  and 
the  said  Cooper  being  desirous  that  the  said  improvements 
might  be  made  upon  said  ditch  and  the  said  debts  paid  in 
order  that  water  might  be  run  through  said  ditch  to  irrigate 
and  water  the  lands  of  said  Cooper  and  these  defendants, 
and  the  said  ditch  company  having  prior  to  that  time  voted 
to  issue  and  having  issued  in  due  form  of  law  its  certain 
bonds  and  obligation  secured  by  mortgage  upon  the  said  ditch 
to  the  extent  and  sum  of  fifteen  thousand  dollars,  which  said 
bonds  it  was  offering  for  sale,  but  was  then  unable  to  sell, 
the  said  Cooper  did  propose  to  these  defendants  that  he  and 
the  said  defendants  should  and  would  give  their  promissory 
note  to  said  bank  and  procure  thereon  from  said  bank  the 
sum  of  twenty-five  hundred  dollars  and  advance  the  same  to 
the  said  Little  Gi-anger  Ditch  Company  for  tiie  purpose  of 
enabling  it  to  pay  off  said  debts  and  make  said  improvements. 
Thereupon  these  defendants,  having  accepted  said  proposi- 
tion, it  was  agreed  that  the  said  bonds  should  be  placed  in 
the  hands  of  the  said  Cooper  as  security  for  the  payment  of 
the  said  note,  and  thereupon  the  said  bonds  were  placed  in 
the  hands  of  said  Cooper  as  security  for  the  payment  of  the 
said  note.  That  when  these  defendants  came  to  join  with 
the  said  Cooper  in  the  making  of  said  note,  as  proposed  by 
him,  the  said  Cooper  represented  and  pretended  unto  the 
said  defendants  that  owing  to  his  being  cashier  of  the  said 
bank  it  would  be  improper  for  him  to  join  with  them  in  mak- 
ing said  note  or  as  one  of  the  makers  thereof,  and  suggested 
to  and  requested  of  and  procured  these  defendants  to  make 
the  said  note  to  bis  order,  he,  the  said  Cooper,  then  and  there 
undertaking,  promising  and  agreeing  that  he,  the  said  Cooper, 
notwithstanding  he  should  appear  in  the  said  note  as  the 
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payee  thereof,  and  would  to  all  appearances  be  merely  an 
endorser,  would  be  liable  to  the  said  bank  as  a  maker  of  the 
said  note,  and  that  the  said  bank  should  take  and  hold  said 
note  as  against  him,  the  said  Cooper,  and  these  defendants, 
with  full  knowledge  and  upon  the  understanding  that  the 
defendants  would  only  be  called  upon  to  pay  one  half  of  the 
said  note,  and  that  the  said  Cooper  was  to  pay  the  other  half 
of  said  note,  and  that  these  defendants  executed  and  delivered 
said  note  only  upon  the  said  undei-standing  and  agreement, 
and  tliat  said  bank  had  full  knowledge  thereof  through  the 
said  Cooper,  its  cashier,  who  acted  for  it  in  that  behalf,  and 
that  these  defendants  are  only  liable  to  pay  one  half  of  the 
said  note,  and  that  the  said  Cooper  is  liable  for  the  other 
half  thereof,  and  should  be  made  a  party  defendant  in  this 
action.  That  the  said  Cooper  has  not  made  or  given  to  these 
defendants  any  account  of  the  said  bonds,  and  that  the  amount 
due  upon  said  note  is  a  lien  upon  the  said  bonds  in  the  hands 
of  the  said  Cooper  or  the  said  bank,  whichever  holds  the 
same. 

"And  these  defendants  say  that  the  ends  of  justice  re- 
quire that  the  said  Cooper  and  The  Little  Granger  Ditch 
Company  should  be  made  parties  to  this  action,  and  that  the 
judgment  herein  in  favor  of  the  said  bank,  if  it  be  now  the 
owner  of  said  note,  should  be  as  well  against  the  said  Cooper 
as  against  these  defendants,  and  should  be  against  these 
defendants  for  only  one  half  of  the  said  note,  and  should  be 
against  the  said  Cooper  for  the  other  half.  And  these  de- 
fendants say  that  they  now  are  and  at  all  times  have  been 
ready  and  willing  to  pay  to  the  said  bank  their  one  half  the 
said  note,  and  have  offered  to  pay  the  same  and  now  offer  to 
pay  the  same. 

"  Wherefore,  these  defendants  pray  judgment  that  they 
may  be  declared  to  be  liable  for  only  one  half  of  the  amount 
due  upon  the  said  promissory  note,  and  that  if  found  liable 
for  the  whole  thereof,  that  they  have  judgment  over  against 
the  said  Cooper  for  one  half  thereof,  and  that  the  amount 
found  due  upon  the  said  note  may  be  adjudged  and  decreed 
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to  be  a  lien  upon  said  fifteen  thousand  dollars'  worth  of  houdu 
of  The  Little  Granger  Ditch  Company,  and  that  tljt3  BJime 
may  be  required  to  be  by  the  said  Cooper  or  the  snitl  bfiiik 
brought  into  court  and  be  sold  and  disposed  of  under  the 
order  of  the  court  to  pay  the  amount  for  which  judgment 
may  be  rendered  against  these  defendants  in  this  action,  fur 
all  other  proper  relief  and  for  their  costs." 

An  order  was  made  by  the  court  making  appelliint  and 
The  Little  Granger  Ditch  Company  defendants.  Sunimous 
was  issued  and  served  upon  appellant.  The  proceeding 
making  appellant  a  defendant  was  resisted  and  an  exception 
taken.  Nothing  appeai-s  in  the  record  to  show  what,  if  any, 
proceeding  was  taken  against  the  Ditch  Company.  Counsel 
then  moved  the  court  to  dismiss  the  proceeding  againat  ^p- 
pellant,  the  motion  containing  the  following  grounds ; 

"  Fir%t,  Because  he,  the  said  Cooper,  is  not  a  proper  party 
to  the  said  action  and  was  erroneously  and  irregularly 
brought  into  the  said  action  on  the  application  of  James  M. 
Patrick  and  W.  F.  Patrick,  defendants  herein,  without  au- 
thority of  law. 

^^  Second,  Because  no  cause  of  action  and  no  ground  of 
recovery  of  whatever  kind  or  character  is  set  forth  or  alleged 
against  him,  the  said  Cooper,  by  or  in  the  plaintiff's  com- 
plaint in  this  action,  and  no  right  of  recovery  or  right  of 
action  is  shown  to  exist  against  him  in  favor  of  the  said  plain- 
tiff. 

'*  Third.  Because  he,  the  said  Cooper,  is  not  in  any  sense 
a  necessaiy  or  proper  party  to  the  said  action,  either  by  any- 
thing appearing  from  the  complaint  in  the  said  action  or 
from  anything  appearing  in  the  answer  or  petition  of  the 
defendants,  James  M.  Patrick  and  W.  F.  Patrick. 

*'  Fourth.  Because,  upon  the  face  of  all  the  pleadings  on 
file  in  this  cause,  it  appears  that  the  said  Coopei'  is  not  in 
any  manner  interested  in  the  said  action,  nor  is  lie  in  any 
sense  a  proper  party  herein,  and  if  there  be  any  claim  or 
demand  against  him  in  favor  of  the  said  defendants,  James  M. 
Patrick  and  W.  F.  Patrick,  it  is  a  matter  wholly  between 
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them  and  the  said  Cooper  to  be  settled  between  them  only  in 
appropriate  proceedings  for  that  purpose.*' 

The  motion  was  denied  and  an  exception  taken.  Appel- 
lant then  answered  as  follows : 

"Now  on  this  day  comes  Job  A.  Cooper,  who,  pursuant 
to  an  order  of  the  court  herein  issued  at  the  instance  of  the 
defendants  in  the  above  entitled  cause,  hath  been  summoned 
herein,  etc.,  and  answering  herein,  denies  that  he  is  in  any 
manner  liable  for  any  part  or  portion  of  the  note  sued  on  in 
said  action  ;  denies  that  he,  as  cashier  of  the  plaintiff  bank, 
or  by  virtue  of  any  authority  conferred  upon  him  by  the  office 
of  cashier,  or  by  the  assent  of  the  stockholdei-s  or  director 
of  said  bank,  acted  in  any  respect  whatever  in  taking  or 
receiving  the  note  mentioned  in  the  plaintiff^s  complaint 
herein ;  denies  that  he  ever  proposed  to  the  defendants  that 
he  and  the  defendants  should  give  their  promissory  note  to 
the  bank  or  procure  from  the  bank  the  sum  of  $2,500  or  any 
other  sum.  Denies  that  it  was  ever  agi'eed  that  the  bonds  of 
The  Little  Granger  Ditch  Company  should  be  placed  in  the 
hands  of  him,  the  said  Cooper,  as  security  for  the  payment  of 
any  note;  denies  that  any  such  bonds  were  ever  placed  in  his 
hands ;  denies  that  he,  the  said  Cooper,  ever  represented  to 
said  defendants  that  because  of  his  being  cashier  of  the  bank, 
or  for  any  other  reason,  it  would  be  improper  for  him  to  join 
with  them  in  making  the  said  note.  Denies  that  he  ever  sug- 
gested or  requested  of  the  said  defendants  or  procured  them 
to  make  the  said  note  to  his  order,  he  undertaking,  promis- 
ing and  agreeing — notwithstanding  he  appeared  as  the  payee 
of  the  note — to  be  liable  to  the  bank  as  a  maker  thereof. 
Denies  that  the  said  bank  took  the  said  note  with  knowledge 
or  understanding  that  the  defendants  would  only  be  called 
upon  to  pay  one  half  of  the  same,  and  that  he,  the  said  Cooper, 
was  to  pay  the  other  half.  Denies  that  said  defendants  exe- 
cuted or  delivered  said  note  upon  any  such  undei-standing  or 
agreement.  Denies  that  he,  the  said  Cooper,  acted  for  the 
bank  with  respect  to  the  said  transaction  in  any  manner  or 
form  whatsoever.     Denies  that  said  defendants  are  only  liable 
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to  pay  one  half  of  the  said  note,  and  denies  that  he,  the  said 
Cooper,  is  liable  for  the  other  half  thereof.  Denies  that  he 
should  have  been  for  any  reason  made  a  party  to  this  action. 
Denies  that  in  respect  to  the  said  transaction  he  in  any  man- 
ner acted  for  the  said  bank,  or  acted  in  his  capacity  as  cashier, 
butavei-8  that  the  said  transaction  was  a  personal  transaction 
between  himself  and  the  said  defendants  wholly  outside  of 
any  connection  of  his  with  said  bank,  and  denies  that  he,  the 
said  Cooper,  is  liable  either  to  the  said  bank  or  to  the  said 
defendants  for  any  part  or  portion  of  the  said  note. 

**  And  the  said  Cooper,  further  answering,  admits  that  prior 
to  and  at  the  time  of  the  giving  of  the  said  promissoiy  note, 
he,  the  said  Cooper,  and  that  said  defendants  were  stock- 
holder in  The  Little  Granger  Ditch  Company,  and  were  also 
ownei-s  of  land  under  said  ditch,  and  said  company  was  then 
under  the  necessity  of  raising  money  to  make  improvements 
upon  tlie  ditch,  and  he,  the  said  Cooper,  and  tlie  said  defend- 
ants were,  as  lie  is  informed  and  believes,  about  equally  inter- 
ested as  stockholders  in  the  said  ditch,  and  he  and  they, 
together  with  other  parties  interested  in  the  said  ditch,  were 
desirous  to  raise  the  money  necessary  to  be  raised  in  order  to 
enable  the  said  company  to  put  its  ditch  in  condition  and  be 
prepared  to  furnish  water  for  irrigation. 

"  The  said  Cooper,  further  answering,  saj's  that  this  being 
the  condition  of  affairs,  the  real  transaction  between  himself 
and  the  said  defendants  was  as  follows:  That  said  company 
was  about  to  issue  its  bonds  for  $15,000,  secured  by  deed  of 
trust  upon  its  property,  and  that  said  bonds  were  to  be  sold 
for  the  purpose  of  obtaining  the  necessary  money  required 
for  the  company's  operations,  and  a  deed  of  trust  was  actually 
executed  and  placed  upon  record;  that  the  deed  of  trust 
named  George  Tritch  as  trustee  therein  ;  that  the  said  trustee 
has  never  consented  to  act,  and  afterwards  refused  to  act  for 
the  reason  that  said  ditch  was  not  free  from  other  incum- 
brances, and  the  said  trustee  declined  to  act  as  such  trustee, 
but  he,  the  said  Cooper,  saith  that  said  bonds  aforesaid  were 
never  in  fact  signed  by  the  officers  of  the  company,  and  were 
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never  put  upon  the  market  or  placed  in  condition  to  be  sold 
or  handled,  although  at  the  time  of  the  giving  of  said  note 
by  the  said  defendants  it  was  intended  that  they  should  be ; 
that  at  this  time  it  was  known  that  some  considerable  period 
must  elapse  before  said  bonds  could  be  negotiated  and  sold, 
and  in  consideration  thereof  it  was  proposed  that  he,  the  said 
Cooper,  and  the  said  defendants  should  raise  the  money  then 
temporarily  needed,  amounting  to  the  sum  of  about  $4,000, 
$2,500  of  which  amount  should  be  raised  by  the  said  defend- 
ants and  the  balance  by  him,  the  said  Cooper,  but  said  de- 
fendants being  then  short  of  funds,  he,  the  said  Cooper,  offered 
to  loan  them  that  amount  upon  their  note,  to  be  turned  over 
to  the  company,  and  to  advance  for  himself  the  further  sum 
of  $1,200  to  $1,500,  making  together  the  amount  required ; 
and  thereupon  the  said  defendants  agreed  to  the  arrangement 
and  executed  to  the  said  Cooper  the  promissory  note  sued 
upon  herein  and  delivered  the  same  to  him,  not  as  an  officer 
of  the  plaintifif,  nor  as  representing  the  plaintifif,  but  simply 
as  a  personal  matter  between  him  and  them ;  that  thereafter 
he,  the  said  Cooper,  paid  to  said  company  for  said  defend- 
ants, according  to  the  said  arrangement,  the  full  sum  of  $2,500 
called  for  by  said  note,  he,  the  said  Cooper,  also  paying  to 
Ihe  said  company  under  the  same  arrangement  more  than 
$1,250,  for  the  like  purpose,  to  wit,  the  sum  of  more  than 
$1,400,  and  thereby  complied  fully  with  the  agreement  upon 
his  part  and  contributing  more  than  his  full  proportion  ac- 
cording to  said  agreement. 

"He,  the  said  Cooper,  further  avere  that  in  addition  to 
doing  more  than  all  that  he  has  agreed  to  do,  he  afterwards 
took  up  and  paid  to  the  plaintifif  bank  aforesaid  an  overdraft 
of  said  company  for  mone3's  obtained  by  it  from  said  bank 
and  carried  on  its  operations,  etc.,  aforesaid,  to  the  amount 
of  nearly  $8,000,  which  hath  never  been  paid  to  him  and 
which  he  still  holds  as  a  claim  against  the  company,  a  large 
part  of  which  in  equity  and  good  conscience  he  ought  to  be 
repaid  and  reimbursed  for  by  the  said  stockholders  until  such 
time  as  said  obligation  shall  be  met  and  discharged  by  said 
company." 
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Defendants,  by  leave  of  court,  then  amended  their  plead* 
ing  by  denying  that  the  note  was  transferred  to  the  bank 
before  maturity. 

On  December  18,  1892,  an  order  was  entered  requiring 
defendants  Patrick  to  reply  to  appellant's  answer  in  ten 
days,  which  was  filed,  as  follows  :  "  And  for  reply  to  the 
answer  of  said  defendant  Job  A.  Cooper  to  the  cross  com- 
plaint filed  herein,  deny  each  and  every  material  allegation 
of  new  matter  therein  contained."  Nearly  a  year  after,  on 
December  21,  1893,  defendants  Patrick,  apparently  being 
dissatisfied  with  their  former  replication,  filed  a  new  one  of 
their  own  motion,  specifically  denying  the  allegations  of  new 
matter  contained  in  appellant's  answer.  Appellant's  counsel 
moved  to  strike  the  new  replication  from  the  files  because  it 
was  filed  without  notice  or  leave  of  the  court.  The  motion 
was  denied. 

The  case  was  then  tried  to  a  jury,  the  verdict  being  as 
follows :  "  We,  the  jury,  find  in  favor  of  the  plaintiflE  and 
against  the  defendants,  James  M.  Patrick  and  William  F. 
Patrick,  in  the  sum  of  two  thousand  and  forty-nine  dollars 
and  sixty-five  cents,  and  against  the  defendant.  Cooper,  in 
the  sum  of  two  thousand  and  forty-nine  dollars  and  sixty- 
five  cents ; " — upon  which  separate  judgments  were  entered 
in  accordance  with  the  verdict.  From  the  judgment  against 
him,  appellant  prosecuted  an  appeal  to  this  court. 

Messrs.  Benedict  &  Phelps,  for  appellant. 

Mr.  C.  C.  Parsons  and  Mr.  Edward  T.  Patrick,  for 
appellees. 

Reed,  P.  J.,  delivered  the  opinion  of  the  court. 

This  case  presents  novel  and  troublesome  questions,  not 
upon  the  points  involved  on  the  merits,  but  upon  questions 
of  practice  under  the  civil  code.  The  first  is  whether  appel- 
lant could  properly  be  made  a  party  to  the  suit  and  defend- 
ant at  the  instance  of  Patricks,  the  defendants,  against  whom 
Vol,  IX— 12 
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the  suit  \i'as  brought.  The  provisions  of  the  code  in  regard 
to  parties  are  as  follows : 

'*  Sec.  11.  Any  person  may  be  made  a  defendant  who  has 
or  claims  an  interest  in  the  controversy  advei-se  to  the  plain- 
tiff, or  who  is  a  necessary  party  to  a  complete  determination 
or  settlement  of  the  question  involved  therein." 

*'  Sec.  13.  Peraons  jointly  or  severally  liable  upon  the  same 
obligation  or  instrument,  including  the  parties  to  bills  of 
exchange  and  promissory  notes,  and  sureties  on  the  same  or 
separate  instruments,  may  all  or  any  of  them  be  included  in 
the  same  action,  at  the  option  of  the  plaintiff.'* 

"  Sec.  16.  The  court  may  determine  any  controverey  be- 
tween the  parties  before  it,  when  it  can  be  done  without 
prejudice  to  the  rights  of  others,  or  by  saving  their  rights ; 
but  when  a  complete  determination  of  the  controversy  can- 
not be  had  without  the  presence  of  other  parties,  the  court 
shall  order  them  to  be  brought  in." 

Section  17  provides  "  that  a  person  not  made  a  party,  who 
has  an  interest  in  the  subject-matter  of  the  controversy,  may 
be  made  a  party  upon  his  own  application." 

The  plaintiff  had  exercised  its  option  and  made  its  elec- 
tion as  provided  by  section  13,  and  had  proceeded  only  against 
the  makers ;  nor  is  it  covered  by  section  11.  He  had  and 
claimed  no  interest  in  the  controvei'sy  adverse  to  the  plain- 
tiff, and,  under  the  law  of  commercial  paper,  he  was  not  a 
necessary  party  ^'  to  a  complete  determination  or  settlement 
of  any  question  involved  therein  "  as  between  the  holder 
and  the  makers. 

The  appellant  was  made  a  party  by  reason  of  the  allega- 
tions and  matters  set  up  in  what  is  termed  a  '^  second  defense 
and  cross  complaint,"  and  upon  a  careful  examination  of  it, 
it  will  be  found  to  contain  no  defense  against  the  plaintiff 
that  could  be  available  to  either  the  makers  or  appellant  to 
pre  .'ent  a  recovery  upon  the  note.  It  was  of  matters  purely 
personal  between  the  defendants,  as  to  equities  alleged  to 
have  existed  between  them  in  regard  to  their  respective  lia- 
bility.    In  other  words,  the  liability  to  the   plaintiff  was 
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admitted,  and  the  only  controversy  was  one  between  the 
defendants  as  to  who  should  pay  it,— questions  presenting 
no  defense  against  the  plaintiff,  and  in  which  it  could  have 
no  interest.  In  cases  of  this  kind,  a  person  necessarily  a 
party  defendant  must  be  one  whose  interests  are  adverse  to 
the  claims  of  the  plaintiff,  who  can  be  joined  for  the  purpose 
of  interposing  some  defense  to  impeach  the  note  in  the  hands 
of  plaintiff  and  prevent  a  recovery.  I  can  find  no  authority 
in  the  code  for  the  making  of  defendants  in  this  way  in  this 
kind  of  a  case,  and  under  the  circumstances  and  without 
express  authority  or  authority  clearly  implied,  there  was  no 
warrant  for  it,  and  the  court  erred  in  making  appellant  a 
defendant,  and  in  overruling  the  motion  of  appellant's  coun- 
sel to  dismiss.  See  Waddell  v.  Darling^  61  N.  Y.  327 ;  Hop- 
kins V.  Lane,  87  N.  Y.  601 ;  Belleau  v.  Thompson,  33  Cal.  496  ; 
Oarr  v.  Collins^  27  Ind.  306  ;  Fischer  v.  Holmes,  123  Ind.  626 ; 
Tyler  v.  Trustees,  14  Ore.  485. 

The  paper  filed  by  the  defendants  Patrick,  in  which  it  is 
asked  that  appellant  be  made  a  party  defendant,  is  called  a 
"*  second  defense  and  cross  complaint."  I  can  find  no  author- 
ity for  a  cross  complaint. 

By  section  48,  Civil  Code,  it  is  provided  that  the  pleadings 
on  the  part  of  the  defendant  shall  be  a  demurrer  to  the  com- 
plaint or  a  demurrer  to  the  replication  or  an  answer  to  the 
complaint. 

In  section  66,  in  speaking  of  what  the  answer  shall  con^ 
tain :  "  Second,  a  statement  of  any  new  matter  constituting  a 
defense,  or  counterclaim  in  ordinaiy  and  concise  language." 
The  defense  spoken  of  must  of  necessity  be  a  defense  against 
the  claim  of  the  plaintiff.  In  section  67  it  is  said  ^^  that  the 
counterclaim  mentioned  in  the  last  section  shall  be  one  exist- 
ing in  favor  of  the  defendant  or  plaintiff  and  against  a  plain- 
tiff or  defendant,"  etc. 

It  will,  upon  examination,  as  before  stated,  be  seen  that 
the  paper  filed  was  neither  a  defense  to  the  action  nor  a 
counterclaim  nor  in  any  manner  came  within  the  code  pro- 
visions.    In  section  47  it  is  said:  ^'The  mode  of  pleading  in 
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civil  actions  and  the  rules  by  which  the  sufficiency  of  the 
pleadings  shall  be  determined,  shall  be  as  prescribed  in  this 
act,  and  not  otherwise."  The  pleading  was  without  warrant 
and  should  have  been  disregarded.  A  cross  complaint,  in 
the  very  nature  of  things,  if  allowable,  must  be  against  the 
plaintiff.  An  original  complaint  against  an  outsider,  that  in 
no  way  opposed  the  right  to  recover  by  the  plaintiff  and 
interposed  no  defense,  could  not  be  denominated  a  ^^  cross 
complaint,"  and  it  certainly  was  neither  a  defense  or  counter- 
claim. See  McMahon  v.  Allen,  13  How.  Pr.  (N.  Y.)  39 ; 
Webster  v.  Bond,  9  Hun  (N.  Y.),  437 ;  People  v.  Albany  Rail- 
way Co.,  15  Hun,  126. 

The  note  having  been  assigned  by  appellant  after  maturity, 
Patricks,  defendants,  could  interpose  any  legal  defense  they 
had  against  the  payee,  but  it  must  have  been  against  the 
note  itself,  not  an  oral  contract  made  at  the  time  or  prior  to 
the  making  of  the  note,  the  effect  of  which  was  to  impeach, 
invalidate  and  destroy  the  note.  See  2  Randolph  on  Com. 
Paper,  sec.  678;  Byles  on  Bills,  169;  1  Daniel  on  Neg. 
Inst,  sees.  724  to  725a ;  Borrough  v.  Moss,  10  Barn.  &  C. 
658;  Tiedeman  on  Com.  Paper,  sec.  295. 

The  effect  of  the  so-called  ^^  second  defense  and  cross- 
complaint  "  was  to  impeach  and  destroy  the  note.  The  issues 
presented  and  tried  were  those  arising  out  of  an  alleged  ver- 
bal contract  made  between  the  defendants  at  the  time  of 
;naking  the  note,  issues  in  which  the  plaintiff  was  not  a  party 
and  in  which  it  had  no  interest  and  which  were  no  defense 
to  the  note  against  the  plaintiff. 

The  authorities  are  conclusive  and  innumerable  that  nego- 
tiable commercial  paper,  like  any  .  other  written  contract, 
cannot  be  impeached  or  vitiated  by  oral  agreement  preceding 
or  contemporaneous  with  its  execution.  See,  in  our  own 
state,  St,  Vrain  Stone  Co,  v.  Denver,  U,  ^  P.  R,  Co,,  18 
Colo.  211 ;  Dunn  v.  Qhost,  6  Colo.  134;  Randolph  v.  JSelpSy 
9  Colo.  29;  Peddie  v.  Donnelly,  1  Colo.  421.  See,  also, 
ffoyt  V.  Mead,  13  Hun  (N.  Y,),  327 ;  Forsythe  v.  Kimball^ 
91  U,  S.  291 ;  Smith's  Admrs.  v.  Thomas,  29  Mo.  307. 
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The  court  erred  in  allowing  two  judgments  for  the  same 
cause  of  action.  There  was  no  defense  made  to  the  judg- 
ment in  favor  of  the  plaintiflE.  It  was  unaffected  by  auy 
equities  existing  between  the  defendants.  If  appellant  ws^ 
not  properly  made  a  party,  there  must  have  been  a  judgment 
against  Patricks  for  the  full  amount  of  the  note.  If  pioperly 
made  a  party  defendant,  there  could  have  been  a  jadgment 
against  all.  There  could  be  but  one  judgment.  Uiik^ss  a. 
defense  was  sustained  against  the  note  in  the  hands  of  tliB 
plaintiff,  the  law  fixes  the  liabilities  of  the  parties,  and  there 
can  be  but  one  judgment.  Neither  court  nor  jury  can  divide 
the  cause  of  action  and  parcel  out  the  liability.  Each  and 
all  are  liable  upon  the  note  in  solido  for  the  whole  amount. 
By  entering  separate  judgments  a  defendant  would  be  re- 
leased by  payment  of  one  half  that  he  owed  and  would  be 
discharged.  The  other  defendant  might  be  insolvent  nr 
irresponsible.  The  result  would  be  the  loss  by  the  plaintiff 
of  one  half  of  the  money  secured  by  the  note. 

The  judgment  of  the  district  court  will  be  reversed  and 
the  cause  remanded  for  a  trial  de  novo  on  the  lines  above 
indicated. 

Bev4n^d, 


CoEY  V.  Newton. 

COHTBACTS — CONSIDEBATIOV. 

If  a  party  who  has  employed  another  to  do  oertaiii  work  cau^elesBly, 
while  the  work  is  in  progress  and  before  completion  orders  it  ;3 topped^ 
bat  promises  to  pay  the  amount  originally  agreed  upon,  hU  Uabil^ 
ity  is  the  same  as  if  the  work  had  been  finished,  and  that:  liabilitj 
is  a  sufficient  consideration  for  the  promise  to  pay. 

Appeal  from  the  Distriet  Court  of  Arapahoe  County. 

Mr.  John  S.  Mosby,  Jr.,  for  appellant. 

Messrs.  Talbot  &  Denison,  for  appellee. 


182  CoRT  V.  Nb^^tton.  [Jan.  T., 

Thomson,  J.,  delivered  the  opinion  of  the  court. 

The  appellee  brought  this  suit  to  recover  for  his  services 
in  circulating  a  petition  for  the  paving  of  19th  street,  in  the 
city  of  Denver,  with  asphalt  He  alleged  that  he  was  em- 
ployed by  the  defendant  to  circulate  the  petition,  and  that 
the  defendant  promised  him  that  in  case  he  procured  the  sig- 
natures of  the  owners  of  a  majority  of  the  frontage  on  that 
street  to  the  petition,  and  the  contract  for  laying  the  pave- 
ment was  awarded  to  The  Colorado  Paving  Company,  in 
whose  employ  the  defendant  was,  he,  the  defendant,  would 
pay  to  the  plaintiff  two  and  one  half  cents  per  square  yai-d 
for  each  yard  of  asphalt  laid  by  the  company,  when  be,  the 
defendant,  should  receive  his  commission  thereon.  The  plain- 
tiff alleged  further  that  he  had  procured  a  large  number  of 
the  required  signatures,  and  was  ready,  able  and  willing  to 
procui*e  the  residue,  when  the  plaintiff  directed  him  to  pro- 
ceed no  farther  in  the  matter,  and  promised  to  pay  him  the 
amount  originally  agreed  upon,  notwithstanding  the  requi- 
site signatures  were  not  procured ;  that  thereupon,  the  plain- 
tiff, at  the  request  of  the  defendant,  delivered  him  the  petition 
with  the  signatures  which  had  been  already  procured,  and 
did  no  more  work  under  his  employment ;  that  the  paving 
contract  was  afterwards  awarded  to  the  defendant's  company, 
and  that  the  defendant  received  his  coipmission.  The  plain- 
tiff fixed  the  value  of  his  services  at  #337. 

The  answer  admitted  the  employment  and  agreement  as 
to  compensation,  but  alleged  that  the  payment  to  the  plaio? 
tiff  was  contingent  upon  the  procuring  of  the  signatures,  and 
the  award  of  the  contract  to  the  company  under  the  petition 
which  the  defendant  undertook  to  circulate.  It  denied  that 
the  defendant  ever  directed  the  plaintiff  to  procure  no  more 
signatures,  denied  the  alleg^  subsequent  promise  to  pay 
notwithstanding  the  signatures  were  not  procured;  and 
averred  that  the  ponti-act  was  awarded  to  the  defendant's 
company  upon  a  similar  petition  presented  by  The  Blake  As- 
phalt Company,  and  not  upon  the  petition  which  plaintiff 
had. 
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The  testimony  of  the  plaintiflE  accorded  substantially  with 
the  statements  of  his  complaint.  In  the  matters  wherein 
their  pleadings  disagree,  the  testimony  of  the  plaintiff  and 
that  of  the  defendant  conflicted ;  but  the  facts  were  settled 
in  the  plaintiff's  favor  by  the  verdict  of  the  jury.  The  peti- 
tion the  plaintiff  was  circulating  designated  the  material  to 
be  used  in  paving  as  ^^  Trinidad  Lake  Asphalt,"  and  it  appears 
that  all  of  that  particular  material  was  controlled  by  The 
Colorado  Paving  Company.  The  defendant  claimed  that  he 
had  received  information  that  the  petition  he  had  furnished 
the  plaintiff  would  not  be  considered  by  the  board  of  public 
works,  because  it  specified  material  which  was  in  the  exclu- 
sive control  of  The  Colorado  Paving  Company,  and  its  accept- 
ance would  prevent  competition  among  biddei's  for  the  work ; 
and  for  this  i-eason  he  concluded  it  would  be  useless  to  pro- 
ceed any  further  with  that  petition,  and  so  notified  ciie  plain- 
tiff. It  is  ai-gued  that  it  was  not  the  defendant  who  prevented 
the  plaintiff  from  completing  his  work,  but  that  he  ceased 
work  on  account  of  the  fact  that  it  became  apparent  that  the 
work  would  result  in  nothing ;  and  that  therefore  the  prom- 
ise of  payment  made  after  cessation  of  the  work  from  that 
cause  was  without  consideration.  It  is  also  contended  that 
by  the  terms  of  the  agreement  the  plaintiff  was  to  receive 
nothing  unless  he  procured  the  requisite  number  of  signa- 
tures to  the  petition,  and  unless  the  contract  was  awarded 
to  the  defendant's  company  under  that  petition.  The  plain- 
tiff did  not  procure  suflScient  signatures,  and  the  company 
did  not  obtain  the  contract  under  that  petition.  Hence,  it  is 
said,  the  plaintiff  is  entitled  to  nothing.  The  evidence  that 
the  board  of  public  works  would  not  have  received  that  peti- 
tion consisted  of  hearsay,  and  proves  nothing.  But  whether, 
it  would  have  considered  the  petition  or  not  is  unimportant. 
If  the  defendant  employed  the  plaintiff  to  do  certain  work, 
and  afterwards  causelessly  ordered  it  stopped  while  the  plain- 
tiff was  engaged  in  its  pei-formance,  and  before  its  completion, 
the  defendant's  liability  would  be  the  same  as  if  the  work  had 
been  finished,  and  that  liability   would  constitute  an  all- 
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sufficient  consideration  for  the  promise*  If,  however,  the 
work  was  stopped  because  it  was  useless  to  continue  it  on 
account  of  the  character  of  the  petition,  then  we  are  con- 
fronted with  this  state  of  facts,  that  the  defendant  provided 
the  plaintiff  with  a  petition  which  could  accomplish  nothing, 
and  bound  him  to  conditions  which,  through  the  defendant's 
own  fault,  were  impossible  of  fulfillment.  The  defendant 
was  responsible  for  the  form  and  contents  of  the  petition,  the 
vice  which  inhered  in  it  was  due  to  him,  the  plaintiff  accepted 
the  employment,  and  entered  upon  it  in  good  faith,  but  while 
engaged  in  it  was  directed  to  desist,  because  his  work  would 
be  abortive  on  account  of  something  the  defendant  himself, 
whether  wittingly  or  not,  had  done.  These  facts  constituted 
a  perfect  consideration  for  the  promise.  The  defendant  can- 
not be  heard  to  say  that  because  the  petition  which  he  fath- 
ered would  have  been  ineffectual  to  obtain  the  contract,  and 
because  for  that  reason  the  contract  was  not  procured  under 
it,  therefore  the  plaintiff  failed  in  the  fulfillment  of  his  agree- 
ment, and  the  subsequent  promise  to  him  was  without  con- 
sideration. 

The  defendant's  company  obtained  the  conti-act,  and  the 
defendant  received  his  commission,  in  pursuance  of  another 
petition,  which  was  presented  and  accepted ;  the  result  was 
therefore  the  same  as  if  the  defendant's  petition  had  been 
successful;  and  the  conditions  upon  which  the  plaintiff 
accepted  the  employment  were  literally  fulfilled,  except  in  so 
far  as  the  defendant  himself  made  them  impossible  of  fulfill- 
ment. 

No  errors  were  committed  in  receiving  or  excluding  evi- 
dence, the  instructions  submitted  the  questions  involved 
fairly,  and  the  judgment  must  be  affirmed. 
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Cbbswbll  v.  Hsbb.  j9  i» 


1.  Appeals,  Joutt  Ain>  Sbysbal.  ]|  jgi 
One  of  the  several  defendants  cannot  separately  prosecute  an  appeal        9     ^ 

under  an  order  granting  an  appeal  to  the  defendants  Jointly.  {^ 

2.  Samb— Liability  op  Surety. 
It  seems  that  the  Hahility  of  a  surety  on  an  appeal  bond  is  as  fully  Axed 

by  the  dismissal  of  the  appeal  as  by  its  prosecution  to  an  adverse 

judgment. 
8.  Same— Rbcitals — ^Estoppel. 
The  recitals  in  an  appeal  bond  bind  the  surety,  and  he  may  not  be  heard 

to  say  that  the  facts  are  not  in  accordance  therewith. 
4,  Sams. 
Notwitlistanding  the  dismissal  of  an  appeal,  the  surety  on  the  bond  Is 

estopped  to  say  that  he  is  not  bound  by  his  contract  because  of  the 

failure  to  obtain  that  for  which  the  bond  was  given. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  C.  J.  BlakeneY)  for  appellant. 

Mr.  Willis  B.  HEBB,^ro  «e,  and  Mr.  Chas.  G.  Clement, 
of  counsel. 

BiSSELL,  J.,  delivered  the  opinion  of  the  court. 

Judgment  of  nonsuit  was  entered  against  Creswell  in  the 
district  court,  and  therefrom  he  prosecutes  this  appeal.  He 
brought  his  action  against  Herr  and  Thomas,  and  alleged  the 
recovery  of  a  judgment  in  his  favor  against  Phelps  &  Pen- 
nock,  and  the  prosecution  of  an  appeal  by  those  parties  to  the 
district  court  from  the  county  court  in  which  it  was  rendered 
in  July,  1892.  He  set  up  in  hceo  verba  the  bond  which  those 
parties  gave  on  tins  appeal.  It  was  in  the  form  prescribed  by 
the  statute,  recited  the  recovery  of  a  judgment  against  Phelps 
for  a  sum  named,  and  an  appeal  by  Phelps  to  the  district 
court,  and  as  a  condition  that  he  should  prosecute  the  appeal 
to  effect  and  pay  whatever  costs  or  judgment  might  be 
awarded  against  him  on  trial  or  dismissal.  The  plaintiff 
then  set  up  the  dismissal  of  the  appeal  in  May,  1898,  the 
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filing  of  a  transcript  of  the  judgment,  the  suing  out  of  an 
execution  and  its  partial  satisfaction.  The  amount  unpaid 
was  stated,  a  demand  for  payment  and  a  prayer  for  judgment. 
The  defendants  demurred  to  the  complaint  on  the  general 
theoiy  that  according  to  its  allegations  the  judgment  appealed 
from  appeared  to  be  joint,  while  the  bond  was  given  to  sup- 
port a  several  appeal  prosecuted  by  Phelps.  The  demurrer 
was  overruled  because  the  bond  recited  a  sevei-al  appeal  by 
Phelps,  and,  barring  any  other  proof,  would  permit  a  recov- 
ery. The  defendants  answered,  admitted  the  execution  of 
the  instrument,  but  denied  the  taking  of  the  appeal  or  the 
approval  of  the  bond  and  controverted  the  dismissal.  The 
defendants  also  denied  the  breach  alleged  and  prayed  that  it 
be  dismissed.  When  the  case  came  on  for  trial,  and  the  plain- 
tiff undertook  to  prove  his  breach,  and  produced  the  clerk  of 
the  countj*^  court,  with  the  execution  and  the  return,  together 
with  other  proofs  showing  the  nonpayment  of  a  part  of  the 
judgment,  the  examination  of  Dunlevy,  who  was  clerk  of  the 
county  court,  in  a  measure,  although  not  completely,  exhib- 
ited the  fact  that  the  bond  was  given  by  Phelps  to  prosecute 
an  appeal  from  a  judgment  which  had  been  entered  against 
himself  and  Pennock  in  the  county  court.  Of  coui-se  this 
fact  was  well  known  to  the  attorneys,  but  it  had  been  there- 
tofore measurably  excluded  from  the  record.  Thereupon  the 
defendants  alleged  surprise,  and  asked  a  continuance,  which 
was  granted,  and  they  filed  another  answer,  wherein  they  at- 
tempted to  set  up  the  suit  against  Phelps  &  Pennock,  the 
character  of  the  judgment  as  a  joint  one  as  contradistinguished 
from  a  several  judgment  against  each,  and  a  joint  appeal 
prayed  by  both  rather  than  a  several  appeal  prayed  by  each.. 
The  defendants  conceded  that  Phelps  as  principal,  and  the 
defendant  as  surety,  gave  the  bond  for  the  purpose  of  taking 
an  appeal  to  the  district  couit,  and  an  attempt  to  prosecute 
it.  The  defendants  also  averred  that  the  appeal  was  dismissed 
in  the  district  court  because  of  the  joint  prayer  and  the  giv- 
ing of  an  individual  undertaking  and  the  attempt  to  prosecute 
an  individual  appeal  by  Phelps.     The  plaintiff  moved  for 
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judgment  on  the  pleadings,  which  was  denied,  and  the  facts 
which  have  been  before  stated  appeared  in  evidence.  Of 
course  it  was  useless  to  attempt  to  conceal  the  situation,  and 
the  plaintiff's  attorney  admitted  the  general  facts  as  they  are 
outlined  here,  but  insisted  they  were  no  defense  to  the  bond. 

On  this  proposition  of  law  we  quite  agree  with  the  appel- 
lant. It  has,  of  course,  been  settled  in  this  state  that  an 
appeal  cannot  be  taken  by  one  of  several  defendants,  and 
successfully  prosecuted,  so  long  as  the  order  granting  the 
appeal  grants  it  to  the  defendants  jointly  and  not  severally. 
In  case  of  a  joint  appeal,  it  must  be  so  prosecuted,  or  the 
appeal  must  ultimately  be  dismissed.  The  rule  has  been 
established  in  reference  to  appeals  to  the  supreme  court  from 
the  judgments  of  inferior  courts,  and  we  can  conceive  of  no 
i-eason  why  the  same  rule  should  not  be  applicable  to  appeals 
from  the  county  coui-t.  Diamond  T.  G.  ^  S.  M.  Co.  v. 
Faulkner,  14  Colo.  488. 

It  seems  to  be  thoroughly  settled  both  in  this  and  other 
states  that  the  liability  of  the  sureties  is  as  fully  fixed  by  a 
dismissal  of  the  appeal  as  by  its  prosecution  to  an  adverse 
judgment.  Thalheimer  i».  Crow,  13  Colo.  898;  Mueller  Vi 
KeUy,  8  Colo.  App.  527. 

The  only  remaining  question  is  whether,  under  circum- 
stances like  these,  it  is  open  to  the  surety  to  plead  the  joint 
chai-acter  of  the  judgment  and  the  joint  chamcter  of  the  order 
allowing  the  appeal,  and  to  insist  that  because  the  appeal  was 
joint  and  he  gave  the  bond  as  upon  an  individual  appeal, 
which  occasioned  the  ultimate  dismissal  of  the  proceedings,, 
he  may  assert  these  facts  to  avoid  his  liability.  We  are  of 
opinion  this  cannot  be  done.  The  recitals  in  the  bond  bind 
the  surety,  and  he  may  not  be  heard  to  say  the  facts  are  not 
in  accordance  with  the  bond  which  he  has  executed,  and 
that  the  judgment  is  joint  rather  than  several.  Having  obli- 
gated himself  to  pay  the  judgment  in  case  the  appeal  is  not 
successfully  prosecuted,  he  must  answer  under  his  contract 
when  the  appeal  is  ultimately  dismissed.  This  has  been 
adjudged  in  many  cases  where  the  questions  have  been  pre- 
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Bented  in  divers  forms.  It  has  been  applied  to  cases  where 
appeals  were  prosecuted  from  unappealable  orders  and  judg- 
ments, where  bonds  have  been  given  after  time,  where  there 
has  been  a  failure  to  file  a  transcript  in  accoi*dance  with  the 
statute  or  the  orders  of  the  court,  and  in  fact  in  nearly  all 
conceivable  classes  of  cases  wherein  the  appellant  was  unsuc- 
cessful in  maintaining  his  right  to  further  prosecute  the  suit. 
All  the  cases  are  based  on  the  principle  of  estoppel,  and  the 
surety  has  been  refused  the  right  in  all  of  them  to  be  heard 
to  say  he  was  not  bound  by  his  conti-act  because  of  the  fail- 
ure to  obtain  that  for  which  the  bond  was  given.  Meserve 
V.  Olarky  115  111.  580;  Adams  v.  Thompson^  18  Neb.  541; 
Pratt  V.  Oilberty  8  Utah,  54 ;  Chudtner  v.  Kilpatrick^  14  Neb. 
847 ;  Skidmore  v,  Hull  et  al.^  88  Mo.  App.  41 ;  Mueller  v. 
Kelly^  supra. 

There  are  some  cases  which  seem  to  hold  a  contrary  doc- 
trine, but  they  are  not  inconsistent  with  these  authorities.. 
The  opinions  were  rendered  in  states  where  the  statutes 
were  totally  different  from  GUI's,  and  wherein  the  bond  was 
void  in  case  there  was  a  failure  to  do  what  the  statute  pro- 
vided. Many  reasons  can  be  urged  why  in  such  cases  the 
sureties  should  not  be  estopped  to  assert  the  invalidity  of 
their  bond,  and  insist  on  the  defense  that  because  the  appel- 
lant had  failed  to  secure  the  right  of  review  the  bond  was 
not  obligatory.  These  reasons  do  not  exist  under  our  stat- 
ute, and  we  think  those  authorities  totally  inapplicable. 

The  court  erred  in  entering  a  judgment  as  of  nonsuit,  and 
the  judgment  will  be  reversed  and  remanded. 

Reversed. 
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HOEFFEB  T.  AOEE  BT  AL« 

1.  RxpLxynr. 

To  entitle  the  pUdntifl  to  maintain  repleyin,  his  right  to  the  possession 
of  the  property  must  be  exclusive. 

2.  Sake. 

Beplevin  for  an  andiyided  interest  in  property  cannot  be  maintained. 

Appeal  from  the  County  Court  of  Weld  County. 
Messrs.  Sullivan  &  May,  for  appellant. 
No  appearance  for  the  appellees. 
Thomson,  J.,  delivered  the  opinion  of  the  court. 

Replevin  for  an  undivided  interest  in  certain  personal 
property.  The  affidavit  described  the  property  as  follows : 
"The  undivided  one  half  of  all  the  alfalfa  hay  now  in  stack 
on  the  south  one  half  (S.  1/2)  of  the  southwest  one  fourth 
(S.  W.  1/4)  of  sec.  8,  township  2  N.,  range  66  west  of  the 
sixth  P.  M.  The  undivided  one  half  of  all  the  oats  now  in 
granary  on  the  above  described  ranch."    • 

Replevin  is  an  action  provided  for  the  recovery  of  specific 
articles  of  personal  property.  The  plaintiff  must  be  entitled 
to  the  possession  of  the  property  in  its  entirety.  The  action 
cannot  be  maintained  for  an  undivided  interest.  The  title 
of  the  owner  of  an  undivided  interest,  as  also  the  title  of  his 
coowner,  embraces  every  part  of  the  property,  and  he  cannot 
take  any  portion  of  it  without  taking  something  which  be- 
longs to  another.  The  right  of  possession  is  also  equally  in 
each,  and  neither  can  be  summarily  deprived  of  it  by  the 
other.  To  enable  the  plaintiff  to  maintain  replevin,  his  right 
to  the  possession  must  be  exclusive.  There  are  methods  by 
which  the  owner  of  an  undivided  interest  may  assert  his 
rights,  but  the  remedy  is  not  replevin.  This  action,  being 
replevin  for  an  undivided  interest,  must  fail.    Wells  on  He- 


190  Mercantile  Co.  v.  Kyes.  [Jan.  T., 

})levin,  sec.  154;  JackBon  v.  Stockard^  9  Baxt.  (Tenn.)  260; 
Kimball  v.  Thompson^  4  Cush.  441 ;  Eindy  v,  Qreen^  32  Mich. 
310;  Hart  v.  Fitzgerald^  2  IViass.  509;  Spooner  v,  RosSy  24 
Mo.  App.  599. 
-   Let  the  judgment  be  reversed. 

Heversed. 


The  Struby-Estabrook  Mercantile  Company  v.  Kyes. 

1.  MAiiicious  Prosecution— Pbob ABLE  Cause — ^Pleadiko. 

In  a  complaint  for  malicious  prosecution,  want  of  probable  cause  may. 
be  alleged  generally. 

2.  Same. 

Probable  cause  snfficlent  to  exonerate  the  prosecutor  from  liability  does 
not  depend  upon  the  actual  state  of  the  case  in  point  of  fact,  but 
upon  the  honest  and  reasonable  belief  of  the  party  commencing  the 
prosecution. 

3.  Same — Advice  of  Counsel— Quantum  of  Pboof. 

To  entitle  the  defendant  in  an  action  for  malicious  prosecution  to  the 
protection  which  the  advice  of  counsel  afiPords,  the  proof  must  show 
what  facts  were  communicated  to  him,  so  that  it  may  be  seen 
whether  their  pi*esentation  was  full  and  fair. 

4.  Same. 

An  instruction  in  an  action  for  malicious  prosecution  which  holds  the 
plaintiff  responsible  for  a  report  made  by  some  other  person  assum- 
ing to  act  in  his  behalf,  which  was  neither  authorized  nor  ratified 
by  him,  is  bad;  but  if,  notwithstanding  the  misdirection,  a  verdict 
supported  by  the  evidence  be  found  for  the  plaintiff,  it  will  be 
accepted  as  conclusive  of  the  facts  upon  review. 

Appeal  from  the  District  Court  of  Arapahoe  Oountt/. 

Mr.  Henry  C.  Van  Schaack,  for  appellant. 

Messrs.  Laws  &  Prescott,  for  appellee. 

Thomson,  J.,  delivered  the  opinion  of  the  court. 

Action  for  malicious  prosecution.     The  plaintiff  had  judg- 
ment, and  the  defendant  appealed. 
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The  complaint  was  that  on  the  7th  day  of  April,  1893,  the 
defendant  falsely,  maliciously,  unlawfully,  wrongfully,  and 
without  reasonable  or  probable  cause,  commenced  a  criminal 
prosecution  against  the  plaintiff  before  a  justice  of  the  peace, 
charging  him  with  having  committed  the  offense  of  procur- 
ing The  R.  G.  Dun  &  Co.  Mercantile  Agency  to  falsely  report 
to  the  defendant  that  the  plaintiff  owned  certain  land  at  Ster- 
ling, Colorado,  and  thereby  falsely  getting  into  his  possession 
goods  and  chattels  of  the  defendant,  of  the  value  of  $379. 
It  was  further  alleged  that  by  means  of  the  charge  so  made, 
the  defendant  procured  the  arrest  and  imprisonment  of  the 
plaintiff,  and  that  upon  a  hearing  before  the  justice  he  was 
discharged,  and  the  prosecution  against  him  was  ended. 

The  assignment  of  errors  brings  in  question  the  sufficiency 
of  the  complaint,  one  of  the  instructions  to  the  jury,  the  con- 
sistency of  the  verdict  with  the  instructions,  and  the  suffi- 
ciency of  the  evidence  to  support  the  verdict. 

The  objection  urged  to  the  complaint  is  that  it  states  no 
facts  from  which  want  of  probable  cause  can  be  deduced,  that 
the  allegation  that  the  arrest  and  imprisonment  of  the  plain- 
tiff were  procured  without  reasonable  or  probable  cause  is 
not  the  statement  of  a  fact,  but  of  a  conclusion  of  law,  and 
is  therefore  insufficient.  The  following  is  from  counsel's 
printed  argument : 

"We  contend,  therefore,  that  to  make  a  complaint  for 
malicious  prosecution  good,  it  must  state  facts  or  circum- 
stances which  tend  to  show  that  the  facts  and  circumstances 
known  to  the  prosecutor,  whether  known  to  him  by  personal 
observation  or  by  a  statement  of  a  reliable  third  party,  were 
not  such  as  would  lead  a  person  of  ordinary  caution  and  pru- 
dence to  believe  that  the  plaintiff,  Kyes,  had  probably  com- 
mitted the  crime  with  which  he  was  charged." 

We  apprehend  that  a  pleader  might  experience  some  diffi- 
culty in  drawing  a  complaint  for  malicious  prosecution  upon 
counsel's  'iheoiy  of  what  it  should  contain.  He  must  be 
advised  of  the  "facts  and  circumstances  known  to  the  prose- 
cutor," and  which  influenced  him  in  bringing  the  prosecution, 
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before  he  can  meet  them  by  counter  facts  or  circumstances. 
Those  facts  and  circumstances  might  be  within  the  exclusive 
knowledge  of  the  prosecutor,  and  he  might  refuse  to  divulge 
them,  so  that  for  want  of  the  necessary  information  the 
injured  party  would  be  unable  to  take  the  first  step  towards 
obtaining  redress.  The  difficulty  becomes  quite  apparent 
when  we  consider  that  the  probable  cause,  suflScient  to  exon- 
erate the  prosecutor  from  liability,  "  does  not  depend  upon 
the  actual  state  of  the  case  in  point  of  fact,  but  upon  the 
honest  and  reasonable  belief  of  the  party  commencing  the  pros- 
ecution." Newell  on  Malicious  Prosecution,  252,  267,  268 ; 
Glasffoto  V.  Owen,  69  Tex.  167 ;  Cooley  on  Torts,  181,  182. 

The  question  of  probable  cause  is  a  mixed  question  of  law 
and  fact.  What  the  facts  may  be,  must  be  found  by  the  jury  ; 
but  the  court  must  say  whether  they  constitute  probable 
cause  or  not.  Probable  cause,  or  the  want  of  it,  is  a  conclu- 
sion of  law ;  but  it  is  also  an  ultimate  fact.  It  is  ultimate, 
and  not  evidential,  facts  that  should  be  pleaded.  The  former 
are  conclusions  from  the  latter ;  and  in  many  cases,  if  not  to 
some  extent  in  every  case,  necessarily  involve  conclusions  of 
law.  It  is  never  proper  to  plead  mere  legal  conclusions,  but 
a  distinction  is  to  be  taken  between  them  and  issuable  facts 
in  which  they  may  be  embodied.  See  Bliss  on  Code  Plead. 
(3d  ed.),  sec.  206,  et  seq. 

Some  other  exceptions  are  taken  to  the  complaint,  which 
we  shall  not  notice  specifically.  It  alleges  the  institution  of 
a  criminal  prosecution  against  the  plaintiff  by  the  defendant ; 
that  it  was  malicious  ;  that  it  was  without  probable  cause  ; 
and  that  it  wa^  finally  determined  in  plaintiff's  favor.  No 
other  allegations  are  necessary,  and  the  complaint  is  proof 
against  all  the  objections  which  the  defendant  makes.  New- 
ell on  Malicious  Prosecution,  397 ;  Cooley  on  Torts,  180, 181. 

One  of  the  defenses  was  that  in  instituting  the  prosecution 
the  defendant  acted  upon  the  advice  of  the  district  attorney ; 
and  the  court  instructed  the  jury  that  if  they  should  find 
that  the  defendant  did  not  furnish  to  the  district  attorney  a 
full,  fair  and  honest  statement  of  all  the  material  facts  and 
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circumstances  bearing  on  the  supposed  guilt  of  the  plaintiff, 
of  which  the  defendant  was  possessed,  then  the  defendant 
was  not  entitled  to  act  upon  the  district  attorney's  advice. 
The  objection  taken  to  this  instruction  is  that  it  was  unwar- 
ranted by  the  evidence,  because  it  appeared  without  contra- 
diction that  the  disclosures  were  full  and  fair,  and  embraced 
all  the  defendant  knew.  This  statement  of  what  the  evidence 
was  is  hardly  borne  out  by  the  record.  There  was  evidence 
tending  to  show  that  material  facts  within  the  defendant's 
knowledge  were  not  communicated.  Before  the  arrest  there 
was  an  interview  at  the  store  of  Williams  &  Wood  between 
the  plaintiff  and  certain  of  his  creditors.  Mr.  C.  Walker  was 
the  cashier  of  the  defendant,  and  its  agent  in  the  prosecution. 
It  was  he  who  in  behalf  of  the  defendant  consulted  the  dis- 
trict attorney.  Mr.  Kyes  testified  that  Walker  was  present 
at  that  interview,  and  that  during  the  conversation  which 
took  place,  in  which  all  participated,  one  of  the  spokesmen 
of  the  creditors  said  to  the  plaintiff:  "We  have  been  inves- 
tigating your  character,  and  find  it  fii-st-class ;  you  cannot 
afford  to  have  it  smirched  for  $2,000 ; "  to  which  plaintiff  re- 
plied, "  No  man  can  smirch  it  honestly."  The  plaintiff  tes- 
tified to  other  things  occurring  at  that  interview  which,  if 
true,  would  have  a  material  bearing  on  the  question  of  prob- 
able cause  ;  but  what  we  have  referred  to  is  suflBcient  for  our 
purpose.  Mr.  Walker,  in  his  testimony  concerning  his  sub- 
mission of  the  facts  to  the  district  attorney,  xlid  not  mention 
that  interview,  nor  anything  that  occurred  there.  If  the 
plaintiff's  character  was  good,  and  was  known  to  the  defend- 
ant to  be  good,  the  fact  should  have  been  communicated  to 
the  district  attorney.  The  fact — if  it  was  a  fact — of  the  good 
character  of  the  plaintiff,  coupled  with  the  defendant's  knowl- 
edge of  the  fact,  if  it  had  such  knowledge,  would  cut  an  im- 
portant figure  in  the  consideration  of  the  question  of  probable 
cause;  and  it  should  have  been  communicated  to  the  district 
attorney  together  with  the  other  facts  to  enable  him  to  give 
intelligent  advice.  It  was  the  defendant's  duty  to  make  a 
full  and  fair  statement  of  all  the  material  facts  known  to  it, 
Vol.  IX— 18 
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and  if  it  failed  in  the  particular  we  have  noticed,  the  state- 
ment to  the  attorney  was  not  full.  See  Newell  on  Malicious 
Prosecution,  278,  311 ;  Hirsch  v,  Feeney,  88  111.  648.  There 
was  evidence  that  the  plaintiff's  character  was  good,  and  that 
the  defendant,  upon  investigation,  found  it  to  be  good,  and  as 
the  juiy  were  the  judges  of  the  credit  to  be  given  to  the  tes- 
timony, the  court  properly  left  to  them  the  question  whether 
the  disclosures  to  the  district  attorney  were  full  and  fair,  and 
the  objection  to  the  instruction  is  not  well  taken.  Walker 
concluded  his  testimony  as  follows :  "  I  had  no  other  facts  in 
my  possession,  bearing  upon  the  guilt  or  innocence  of  Mr. 
Kyes,  which  I  failed  to  state  to  the  district  attorney."  This 
implies  that  he  knew  facts  other  than  those  he  enumerated 
in  his  testimony,  but  that  he  communicated  them  also.  But 
to  obtain  the  protection  which  the  advice  of  an  attorney  af- 
fords, it  is  not  enough  to  prove  generally  that  all  the  facts 
were  laid  before  him.  The  proof  must  show  what  facts  were 
communicated,  so  that  it  may  be  seen  whether  the  presenta- 
tion was  full  and  fair.  Brooks  v.  Bradford^  4  Colo.  App.  410. 
The  question  of  the  consistency  of  the  verdict  with  the 
instructions  is  next  to  be  considered.  Counsel  contends  that 
the  verdict  was  in  disobedience  and  violation  of  an  instruc- 
tion given  to  the  following  effect:  That  it  was  in  evidence 
thg-t  a  report  of  the  plaintiff's  mercantile  responsibility  was 
made  to  the  Dun  Mercantile  Agency  by  either  the  plaintiff 
or  some  one  assuming  to  act  in  his  behalf ;  that  it  was  in 
evidence  that  this  report  was  communicated  to  the  defend- 
ant by  the  Mercantile  Agency  as  a  basis  of  credit  for  the 
plaintiff;  that  it  was  in  evidence  that  the  plaintiff  obtained 
credit  and  obtained  merchandise  from  the  defendant  on  the 
faith  of  that  report;  that  there  was  evidence  that  the  report 
given  to  the  agency  stated  that  the  plaintiff  owned  land  near 
Sterling,  Colorado,  and  that  it  was  assessed  at  $2,000  ;  that 
there  was  evidence  tending  to  show  that  both  statements 
were  false-;  and  that  thei'e  was  evidence  that  the  plaintiff 
sold  out  bis  store  and  had  the  money  which  he  received  from 
it,  but  declined,  on  request  made,  to  pay  the  defendant 
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The  instruction  concludes  as  follows  :  "  You  are  to  deter- 
mine from  the  evidence  whether  the  foregoing  facts  have 
been  satisfactorily  proved  to  have  been  in  existence  at  the 
time  the  defendant  is  charged  with  having  made  the  com- 
plaint out  of  which  this  prosecution  arises.  If  you  find  from 
the  evidence  the  foi-egoing  facts  satisfactorily  proved,  the 
coart  instructs  you  that  these  facts  are  strong  circumstances 
tending  to  show  that  the  defendant  had  probable  cause  to 
beheve  the  plaintiff  guilty  of  the  crime  charged,  and  in  case 
you  so  find,  your  verdict  should  be  for  the  defendant," 

This  instruction  did  not  direct  a  verdict,  and  we  do  not 
undei-stand  how  it  can  be  said  that  the  jury  disobeyed  it.  It 
sabmitted  ceitain  questions  to  the  jury,  to  be  determined 
from  the  evidence.  We  may  say  that  the  instruction  is  bad 
in  that,  without  any  qualification  whatever,  it  undertakes  to 
hold  the  plaintiff  responsible  foi*  a  report  made  by  some  per- 
son assuming  to  act  in  his  behalf.  No  person  is  chargeable 
with  the  act  of  another,  unless  he  in  some  way  either  author- 
izes or  ratifies  it.  The  instruction  was  given  at  defendant's 
instance,  and  this  objectionable  feature  was  probably  over- 
looked by  the  court.  There  was  evidence  tending  to  show 
that  the  report  in  question  was  a  statement  made  orally  by 
A.  J.  Weir  to  the  agent  of  the  Dun  Agency  Company,  who 
afterwards  made  a  written  memorandum  of  it  Weir  was  in 
the  employ  of  the  plaintiff.  There  was  also  evidence  tending 
to  show  that  the  plaintiff  had  no  knowledge  of  the  giving  of 
the  statement  until  about  the  time  of  the  arrest.  The  evi- 
dence in  this  particular,  and  also  in  some  others,  gave  the 
jury  ample  latitude  for  the  investigation  of  the  propositions 
contained  in  the  instructions ;  and,  saying  nothing  of  the  mis- 
direction which  the  instruction  contained,  the  finding  upon 
it  which  they  must  have  made  in  order  to  reach  their  verdict 
is  not  without  support  in  the  evidence,  and  is  therefore  final 
80  far  as  we  are  concerned.  What  we  have  said  also  disposes 
of  the  question  of  the  sufficiency  of  the  evidence  to  sustain 
the  verdict. 

Some  other  objections  are  the  subject  of  argument,  but 
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they  are  all  covered  in  the  preceding  discussion,  the  conclu- 
sions reached  in  which  dispose  of  the  whole  case.  We  are 
unable  to  find  any  error  which  would  authorize  a  reversal  of 
the  judgment  and  it  will  be  affirmed. 

Affirmed. 


ON  PETITION  FOB  BEHEABINO. 

Feb  Ctjbiah.  The  following  are  the  only  points  made  by 
the  petition  for  rehearing  which  we  think  it  necessary  to 
notice : 

I.  It  is  urged  that  we  were  in  error  on  holding  that  Mr. 
Walker  should  have  informed  the  district  attorney  of  the 
investigation  which  had  been  made  of  the  plaintiff's  char- 
acter, and  of  the  result  of  the  investigation,  because  it  ap- 
peared from  the  Dun  report  that  he  had  borne  a  good  reputation 
previous  to  the  investigation,  and  that  report  was  shown  to 
the  district  attorney  by  Walker.  The  document  contains 
the  following  in  relation  to  the  plaintiff:  '^He  has  for  some 
time  past,  and  now  is  in  the  employ  of  D.  D.  Streator  and 
other  railroad  contractors,  and  is  well  spoken  of  as  to  char- 
acter, habits  and  business  ability.'*  The  foregoing  we  find 
in  the  transcript.  The  printed  abstract,  prepared  in  behalf 
of  the  defendant,  and  which  is  supposed  to  set  forth  every- 
thing deemed  of  importance  to  him  in  the  case,  makes  no 
allusion  to  it.  Ordinarily,  so  far  as  an  appellant  is  concerned, 
we  confine  ourselves  to  the  statement  of  his  case  which  he 
makes  in  his  abstract;  but  giving  the  defendant  the  benefit 
of  the  exhibition  to  the  district  attorney  of  the  remarks  in 
the  Dun  report  concerning  the  plaintiff,  we  do  not  feel  called 
upon  to  change  the  language  of  our  opinion.     According  to 
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the  testimony,  the  creditors  had  instituted  and  conducted  an 
independent  inquiry  into  the  plaintiffs  character,  and  had 
found  for  themselves  that  it  was  fii*st-class.  The  statement 
in  the  report  was  quite  general  and  indefinite,  but  their  in- 
vestigation had  led  them  to  a  conclusion  which  was  not 
indefinite.  Apparently,  while  the  creditors  were  consider- 
ing what  steps  should  be  taken  in  relation  to  their  demands, 
they  had  inquired  into  the  plaintiff's  character  and  found  it 
good.  The  fact  of  this  investigation,  and  its  result,  should 
have  been  communicated  to  the  district  attorney.  There 
is  no  evidence  that  it  was,  and  the  neglect  is  not  excused  by 
the  submission  to  him  of  the  Dun  report,  containing  a  state- 
ment concerning  the  character  of  the  plaintiff  at  the  time  the 
report  was  made,  which  was  so  inconspicuous  that  it  may  or 
may  not  have  attracted  the  attention  of  that  ofQcer,  and  so 
vague  that  if  he  had  observed  it  he  might  have  considered  it 
unimportant. 

11.  It  is  claimed  that  because  the  testimony  of  the  plain- 
tiff was  contradicted  by  that  of  a  number  of  other  witnes- 
ses, in  particulars  directly  affecting  a  vital  question  in  the 
case,  the  jury  in  reaching  their  verdict  must  have  been  in- 
fluenced by  bias,  passion  or  prejudice.  The  bare  fact  that 
the  great  preponderance  of  the  evidence  was  on  the  side  of 
the  defendant  does  not  make  it  manifest  that  the  verdict 
was  induced  by  any  improper  motive ;  and  we  find  nothing 
else  in  the  record  which  would  justify  us  in  saying  that  such 
was  the  case.  If  we  had  been  the  triers  of  the  facts,  our 
conclusions  might  have  been  different  from  those  reached  by 
the  jury ;  but  we  cannot  say,  merely  because,  on  paper,  the 
evidence  seems  to  prepondei-ate  strongly  against  the  plain- 
tiff, the  verdict  was  wrong,  or  that  bias,  passion  or  prejudice 
cut  any  figure  in- its  rendition.  The  law  makes  the  jury  the 
lole  judges  of  the  credibility  of  witnesses,  and  of  the  weight 
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to  be  accorded  to  their  testimony  ;  and  for  us  to  assume  to 
disagree  with  the  verdict  where  there  is  any  substantial  evi- 
dence to  support  it,  would  be  to  attempt  the  exercise  of  an 
authority  with  which  the  law  has  not  clothed  us. 
Tlie  petition  for  a  rehearing  will  be  denied. 


WooDALL   V.  The  Davis-Cebswell   Manupactubino 

Company. 

Statute  or  Frauds. 

The  provision  of  the  statute  of  frauds  requiring  every  agreement  which 
by  its  terras  is  not  to  be  performed  within  one  year  from  the  mak- 
ing thereof  to  be  in  writing,  does  not  apply  to  oral  contracts  which 
merely  may  not  be  performed  within  that  period.  It  refers  to  con- 
tracts which  by  their  affirmative  terms  exclude  performance  within 
that  time. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Messrs.  Lipscomb  &  Hodges,  for  appellant. 

Messrs.  Babtbls  &  Blood,  for  appellee. 

Reed,  P.  J.,  delivered  the  opinion  of  the  court. 

Appellant  brought  suit  against  appellee  to  recover  $900, 
alleging  that  on  the  1st  day  of  January,  1892,  he  was  em- 
ployed by  appellee  at  $1,800  a  year,  payable  weekly ;  that  he 
continued  in  such  employment  until  July,  1893, — one  year 
and  six  months, — when  he  was  discharged  without  cause; 
was  unable  to  get  employment  for  the  balance  of  the  year. 
The  suit  was  brought  to  recover  wages  for  the  remaining  six 
months  after  his  discharge,  from  July  1,  1893,  until  Janu- 
ary 1, 1894. 

Defendant  answered,  denying  a  hiring  by  the  year,  and 
alleging  a  hiring  by  the  month  at  the  rate  of  wages  of  $1,800 
a  year,  and  by  an  amended  answer  pleaded  the  statute  of 
frauds. 
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The  plaintiff  was  the  only  witness  sworn.  He  testified  to 
a  contract  for  service  one  year  from  January  1,  1892,  made 
with  the  manager  of  the  defendant.  That  he  was  to  have 
11,800  for  the  year* is  conceded  by  the  answer.  The  follow- 
ing was  the  evidence  of  the  plaintiff  in  regard  to  the  contract: 

"  The  conversation  was  with  Mr.  Creswell.  When  I  went 
in  the  office,  we  passed  the  time  of  day  *  ♦  ♦  and  Mr.  Cres- 
well said :  '  George,  we  have  come  to  the  conclusion  that  we 
will  open  a  new  department,  and  we  will  give  you  a  position 
as  our  geneml  solicitor  to  look  after  the  general  trade  through- 
out the  city  and  do  all  you  can  for  the  interests  of  the  firm, 
for  which  we  will  pay  you  $1,800  a  year,  and  if  we  can  see 
our  way  clear  the  following  year,  next  year,  and  we  can  do 
any  better  for  you  as  far  as  salary  is  concerned,  we  will 
do  so.' "  That  he  worked  the  year  and  six  months  of  the 
ensuing  year  and  received  payment,  he  said:  "  I  continued 
in  the  employment  of  the  defendant  during  that  year,  1892. 
After  the  end  of  the  year  1892  I  continued  in  the  employ  of 
defendant  six  months.  There  was  not  at  the  beginning  of 
the  year  1893,  or  at  any  other  time  after  I  entered  the  employ 
of  the  defendant,  any  other  or  different  arrangement  made 
than  the  arrangement  under  which  I  first  went  into  the 
employ  of  defendant.  I  just  kept  right  on  to  work  after  the 
beginning  of  the  year  1893,  without  any  new  arrangement." 

There  was  some  documentary  evidence,  in  the  shape  of 
letters  to  him  from  the  company  when  he  was  absent  on  its 
business  during  the  spring  of  1893  ;  also  letters  from  other 
parties  to  whom  he  had  written  soliciting  employment,  declin- 
ing to  employ  him.  The  contract  of  employment  was  oral. 
After  the  close  of  the  testimony,  under  the  instructions  of 
the  court  the  jury  found  a  verdict  for  the  defendant.  Judg- 
ment upon  the  verdict  and  an  appeal  to  this  court. 

It  is  evident  that  the  court  found  that  the  contract  came 
under  the  first  paragraph  of  the  statute  of  frauds ;  that  by  its 
terms  it  was  not  to  be  performed  within  one  year.  The  court 
erred  in  its  conclusion.  The  allegation  in  the  complaint  is  to 
be  only  construed  as  a  hiring  for  a  year  at  $1,800.     The 
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answer  alleges  it  to  have  been  a  hiring  by  the  month  at 
*1,800  a  year. 

The  testimony  of  plaintiff  is  of  a  hiring  for  a  year.  The 
language  used  by  the  employer  was:  '^For  which  we  will 
pay  you  f  1,800  a  year,  and  if  we  can  see  our  way  clear  the 
following  year,  next  year,  and  we  can  do  any  better  for  you 
as  far  as  salary  is  concerned,  we  will  do  so," — showing  that 
the  second  year  was  left  open  for  future  consideration  and 
agreement. 

"  The  statute  applies  only  to  oral  contracts  which  hy  their 
terms  are  not  to  be  performed  in  one  year,  and  not  to  con- 
tracts which  merely  may  not  be  performed  within  that 
period."     Walker  v.  Johnson,  96  U.  S.  424. 

'*The  expression  *is  not  to  be  pevioimed*  points  to  sueh 
affirmative  terms  in  the  contract  as  exclude  performance  within 
the  year^^     Bishop  on  Cont.,  sec.  1278. 

^^  The  statute  of  fi-auds  plainly  means  an  agreement  not  to 
be  performed  within  the  space  of  a  year,  and  expressly  and 
specifically  so  agreed."  Fenton  v,  Umblers,  3  Burr.  (Eng.) 
1279. 

The  statute  only  applies  when,  under  the  terms  of  the 
agreement,  the  complete  execution  of  it  within  a  year  from 
the  time  it  is  made  is  impossible.  Souch  v.  Strawbridge^  2 
C.  B.  808;  Bish.  on  Cont,  sec.  1274;  Knowlman  v.  Blttetty 
Law  Rep.  9  Exch.  1 ;  Russell  v.  Slade,  12  Conn.  455 ;  Wig- 
gins V.  Keizer,  6  Ind.  252 ;  Ellicott  v.  Turner,  4  Md.  476 ; 
Wood  on  Stat,  of  Frauds,  sec.  273,  and  notes,  and  274; 
3  Parsons  on  Cont.,  58  to  62,  and  notes. 

It  will  be  seen  that  there  was  no  contract  for  more  than 
the  year  alleged  or  proved.  In  order  to  bring  it  under  the 
statute  the  contract  must,  by  its  own  expressed  and  affirma- 
tive provisions  and  terms,  make  the  performance  impossible 
within  the  year.  No  such  contract  is  shown.  There  was  a 
hiring  for  a  year  at  $1,800,  which  was  performed.  The 
employment  continued  six  months  of  the  next  year  without 
a  contract,  except  as  implied  from  the  former  contract,  the 
continued  service  and  acquiescence  of  the  pai'ties. 
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The  questions  were  purely  of  fact  for  the  finding  of  tlje 
jury,  to  be  deduced  from  all  the  facts  and  circumstances  sui- 
rounding  the  employment,  the  former  contract,  the  continu- 
ance of  service  for  half  of  the  ensuing  year,  etc.,  but 
principally  whether  the  facts  and  circumstances  established 
an  implied  contract  of  hiring  for  the  second  year  on  the  samts 
terms  as  the  former. 

The  judgment  was  unwarranted  and  erroneous,  must  be 
revei'sed,  and  cause  remanded  for  a  new  trial. 

Ileversed. 


FouLKB  V.  The  Board  of  County  Commissioners  op  the 
County  of  Arapahoe. 

Coukty's  Liability  fob  Costs  in  Criminal  Cases. 
A  county  is  not  liable  for  the  costs  of  a  defendant  in  a  criminal  case, 
unless  the  requisite  statutory  steps  to  charge  it  have  been  taken. 

Appeal  from  the  District  Court  of  Arapahoe  County, 

Mr.  O.  A.  Erdman,  for  appellant. 

Messrs.  GouDY  &  Twitchell,  for  appellee. 

Thomson,  J.,  delivered  the  opinion  of  the  court. 

The  question  in  this  case  is  whether  Arapahoe  county  is 
liable  for  the  costs  incurred  by  the  appellant,  as  defendant 
in  a  habeas  corpus  proceeding,  the  facts  concerning  which 
will  be  found  in  Foulke  v.  The  People^  4  Colo.  App.  51  &. 
By  stipulation  the  only  questions  submitted  to  us  are,  firsts 
whether  the  habeas  corpus  case  was  a  criminal  case  within  the 
meaning  of  section  699  of  Mills*  Annotated  Statutes,  relat- 
ing to  costs  in  criminal  cases;  and,  second^  whether  the^e 
costs  are  chargeable  against  the  county.  It  is  unnecess^iry 
to  decide  whether  the  proceeding  was  civil  or  criminal  in  its 
nature.  If  it  was  a  civil  case,  of  course  the  costs  are  not 
payable  by  the  county.     If  it  was  a  criminal  case,  as  the 
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appellant  was  defendant,  and  the  requisite  statutory  steps 
were  not  taken  to  make  his  expenses  a  charge  against  the 
county,  the  county  is  not  liable  for  them.  Fremont  County 
V.  Wilson,  8  Colo.  App.492;  Boykinv.  People,  28  Colo.  183. 
Let  the  judgment  be  affirmed. 

Affirmed. 


FiLBY  V.  TUBNEB. 

1.  Action  on  Lost  Note — iNDEMNirr. 

It  seems  that  the  owner  of  a  lost  promissory  note  may  maintain  an 
action  thereon  without  indemnifying  the  defendant,  whenever  it 
appears  that  no  action  could  be  maintained  thereon  by  an  innocent 
holder  against  the  maker,  or  where  it  is  shown  to  have  been  de- 
stroyed or  indorsed  after  maturity. 

2.  Same— Voluntary  Destbuction  of  Note. 

It  would  require  most  extraordinary  proof  of  good  faith  on  part  of  the 
plaintiff  to  permit  a  recovery  by  him  on  a  note  after  he  had  volun- 
tarily destroyed  it. 

8.  Pbaotiob — Opening  and  Closino. 

When  the  oniia  is  on  the  plaintiff  as  to  any  one  of  the  causes  of  action 
embraced  in  the  complaint,  the  defendant  can  have  no  absolute  right 
to  open  and  close  the  case  to  the  jury. 

4.  Evidence. 

At  the  trial  the  defendant,  in  order  to  show  a  reason  for  advancements 
alleged  in  his  counterclaim  to  have  been  made  to  the  plaintiff,  gave 
evidence  tending  to  show  that  the  plaintiff  was  without  means  and 
in  need  of  assistance.  Held^  that  the  testimony  by  the  plaintiff  that 
at  that  time  she  owned  property  in  another  country,  received  rents 
therefrom,  and  was  otherwise  a  woman  of  means,  was  competent 
to  rebut  the  plaintiffs  evidence  upon  that  point. 

5.  Same. 

Proof  that  after  the  execution  of  the  notes  sued  on,  the  defendant  had 
executed  wills,  by  which  he  attempted  to  provide  for  the  plaintiff 
liberally,  would  in  no  manner  support  the  defendant's  plea  to  an 
action  on  the  notes  that  they  were  given  without  consideration. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  Thomas  Wabd,  Jb.,  Mr.  John  H.  Reddin,  Mr.  Fbed 
T.  Bakbb,  Mr.  T.  B.  Stuabt  and  Mr.  Chas.  A.  Mubbay, 
for  appellants. 
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Mr.  Thos.  W.  Ltpsoomb,  Mr.  Geobgb  W.  Taylor  and 
Mr.  Gbobge  L.  Hodgbs,  for  appellee. 

BisSELL,  J.,  delivered  the  opinion  of  the  court. 

This  judgment  rests  on  a  verdict.  For  this  reaaon  the 
outlines  and  salient  features  of  the  case  will  serve  to  itidicfite 
the  legal  errors  asserted  and  afford  an  ample  basis  for  their  dm- 
position.  In  many  of  its  aspects  it  is  the  most  extraordinary- 
case  which  has  ever  come  under  my  observation-  No  evi- 
dence can  be  found  in  the  record  which  discloses  the  origin 
or  motive  of  the  plaintiffs  case,  and  it  is  equally  barren  of 
testimony  which  serves  to  illustrate  and  explain  the  defend- 
ant's theoiy.  I  am  very  far  from  a  state  of  conviction  re- 
specting the  truth  of  either  story.  The  relations  of  tbe  parties 
are  left  unexplained,  and  yet  the  odor  which  exudt^^  horn  the 
record  suggests,  rather  than  discloses,  what  ia  tlie  evident 
situation.  The  only  excuse  I  have  to  offer  for  these  pielini- 
inary  suggestions  is  to  explain  the  difficulty  which  I  have  in 
stating  the  testimony  and  our  conclusions  concerning  it,  and 
in  assigning  reasons  for  the  affirmance  of  the  judgment, 

Agnes  Turner  came  to  Denver  from  Montreal  early  in  the 
year  1884.  In  April  she  made  the  acquaintance  of  the  appel- 
lant, Filby.  She  was  at  that  time  married  and  lived  with 
her  husband  in  a  somewhat  moderate  way  until  hi:^  deatli, 
which  occurred  a  year  or  so  afterwarQs.  The  acquaintance 
between  Mra.  Turner  and  Filby  continued  from  its  commence- 
ment until  the  happening  of  the  events  which  will  be  nar- 
rated. After  her  husband's  death,  which  occurred  aoine  year 
or  so  after  she  arrived,  her  acquaintance  with  Filby  grew, 
and  they  remained  on  somewhat  intimate  terniti  until  the 
disagreement  in  1898.  The  radical  differences  between  the 
statements  of  the  two  parties  to  the  transaction,  who  were 
the  principal  witnesses  in  support  of  the  main  facts,  will 
readily  appear  from  a  statement  of  the  issues.  The  suit 
was  brought  on  two  promissory  notes  alleged  to  have  been 
made  in  June  and  October,  1888,  for  the  sum  of  $500  and 
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(2,000  respectively,  and  dae  two  years  and  three  years  from 
that  date,  with  interest,  together  with  two  causes  of  actiou, 
which  alleged  loans  of  $100  and  $105  at  different  dates, 
which  remained  unpaid.  This  was  what  the  plaintiff  sued 
for. 

The  defendant,  who  is  the  appellant  Filby,  admitted  that 
he  gave  a  note  for  $500,  which  he  had  not  paid,  though  he 
could  not  state  the  date  of  it,  nor  answer  whether  it  was 
correctly  described  in  the  complaint.  He  then  set  up  that 
the  note  was  given  without  consideration,  and  as  a  gift  from 
him  to  the  plaintiff.  As  a  defense  to  the  second  cause  of 
action,  he  admitted  the  making  and  delivery  of  a  note  for  the 
sum  of  $2,000,  though  he  was  unable  to  state  whether  the 
description  in  the  complaint  was  correct;  denied  that  it  was 
given  for  value,  and  as  a  special  defense  averred  a  want  of 
consideration  therefor. 

For  a  third  defense  he  set  up  a  demand  by  Mrs.  Turner 
that  he  pay  his  note ;  alleged  a  refusal,  and  then  set  up  a 
compromise  whereby  he  paid  $700  to  get  rid  of  his  paper,  and 
then  averred  that  the  plaintiff  destroyed  the  notes.  A  com- 
promise resulting  from  the  same  facts  was  set  up  in  a  differ- 
ent form.  He  denied  the  third  cause  of  action  with  reference 
to  the  loan  of  $100  in  May,  1893,  but  admitted  the  loan  of 
$105  in  July,  1893,  and  averred  payment.  The  defendant 
then  proceeds  to  set  up  a  counterclaim,  consisting  of  a  gi*eat 
many  items,  and  aggregating  $3,443.25,  which  he  seeks  to 
offset,  and  likewise  to  recover  a  judgment  for,  against  the 
plaintiff. 

This  statement  of  these  two  causes  of  action  and  these 
defenses  hint  at  what  is  otherwise  hidden  in  the  record.  The 
plaintiff  went  on  the  stand  to  support  her  complaint.  She 
was  unable  to  produce  the  notes,  but  undertook  to  describe 
them,  state  their  terms,  and  on  this  proof  obtain  a  judgment. 
It  is  highly  probable  she  would  have  been  totally  unable  to 
recover  on  the  proof  which  she  made  but  for  the  admissions 
contained  in  the  defendant's  answer  and  his  statements  on 
the  stand.     Significant  as  it  is,  and  unusual  as  it  may  be,  the 


1897.]  FiLBY  V.  TtTRNEB.  205 

defendant  admitted  giving  Mre.  Turner  two  notes  of  the  sums 
whioh  she  said  these  notes  called  for  and  running  for  the 
time  and  with  the  interest  which  she  stated.  In  the  face  of 
this  admission  Mrs.  Turner  was  entitled  to  judgment  for  the 
amount  of  the  notes  which  was  her  cause  of  action,  unless 
they  were  defeated  by  his  testimony.  In  stating  the  case, 
we  are  pursuing  very  much  the  line  adopted  on  the  trial. 
The  plaintiff  offered  very  little  proof,  although  she  was  com- 
pelled to.  offer  some  in  order  to  obtain  a  judgment,  and  the 
defendant  then  undertook  to  establish  his  plea  of  a  want  of  con- 
sideration. According  to  his  testimony,  from  a  very  early  date 
after  the  commencement  of  their  acquaintance  Filby  furnished 
Mrs.  Turner  money.  It  was  in  various  amounts  and  items 
and  at  different  times,  sometimes  in  considerable  sums  and 
other  times  in  small  amounts.  The  financial  situation  be- 
tween the  parties  continued  until  the  execution  of  these  notes 
in  1889.  Mrs.  Turner  denied  that  Filby  gave  her  any  money 
as  he  stated  it,  and  would  endeavor  to  convey  the  impression 
that  she  was  the  financially  responsible  person  and  loaned  him 
money.  Filby  denied  there  was  any  consideration  for  the 
notes  and  Mrs.  Turner  attempted  to  show  advances.  As  we 
read  the  testimony,  and  we  have  taken  the  trouble  to  read  the 
biU  of  exceptions,  we  are  unable  to  find  in  Mrs.  Turner's  tes- 
timony anything  that  convinces  us  that  she  advanced  Filby 
$2,500.  Yet  we  are  not  at  liberty  to  reverse  this  case  on  our 
conclusions  in  this  respect,  because  the  jury  found  otherwise. 
All  we  ai-e  permitted  to  say  is,  that  we  shall  accept  the  ver- 
dict of  the  jury  as  conclusive  and  assume  that  there  was  a 
consideration  which  warranted  a  recoveiy  on  the  notes,  unless 
the  defendant  succeeded  in  establishing  his  counterclaim  or 
bis  defense  of  a  settlement.  Filby's  testimony  respecting 
his  various  advances  and  payments  was  neither  coherent, 
consistent  nor  clear.  We  are  not  greatly  surprised  that  the 
jury  refused  to  accept  his  statements.  He  certainly  lacked 
the  exact,  precise,  and  accurate  methods  which  chaittcterized 
the  records  produced  by  the  plaintiff,  and  he  seems  not  to 
have  exercised  that  wise  forethought  which  is  a  distinguish- 
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ing  characteristic  of  a  calculating,  prudent  person.  In  other 
words,  Filby  lacked  books  and  proof,  and  he  was  entirely 
unable  to  convince  the  jury  that  he  had  advanced  the  vari- 
ous sums  to  Mrs.  Turner  by  way  of  loans  or  advancements  as 
he  contended.  The  only  remaining  thing  in  the  testimony 
with  which  we  are  at  all  concerned  is  the  destruction  of  the 
paper  on  which  the  suit  was  brought.  The  notes  were  not 
produced.  We  must  account  for  their  nonappearance.  There 
are  two  ways  in  which  this  might  be  done,  either  one  of 
which  could  be  adopted,  and  neither  one  of  which  is  prob- 
ably in  exact  accord  with  the  facta:  one  is  the  story  told  by 
the  plaintiff,  and  the  other  is  the  stoiy  told  by  the  defend- 
ant. According  to  the  defendant's  story,  before  one  of  the 
notes  fell  due,  Mrs.  Turner  had  borrowed  some  money  from 
the  People's  Bank  and  put  up  Filby's  *2,000  note  as  collat- 
eral. This  was  adequate  banking  security,  because  at  that 
time  Filby  was  reported  to  be  worth  a  good  many  thousands 
of  dollars,  and  in  receipt  of  a  rental  income  of  four  to  six 
thousand  dollars  a  year,  and  the  banks  were  quite  ready  to 
accept  his  paper.  This  was  what  led  to  this  litigation. 
When  Mrs.  Turner's  note  fell  due  in  the  bank,  a  notice  of 
that  fact  and  that  his  note  for  $2,000  as  security  was  hypothe- 
cated was  sent  to  Filby's  house  and  fell  into  his  wife's  hands. 
It  led  to  a  slight  family  jar,  and  the  conveyance  of  all  his 
real  estate  to  his  wife.  On  the  receipt  of  this  notice,  for 
some  reason  which  it  is  impossible  for  us  to  explain  or  under- 
stand, Filby  consulted  with  the  present  counsel  for  the  plain- 
tiff, who  advised  him  to  pay  the  note.  He  accepted  the 
advice,  went  to  the  bank  and  paid  $500  in  cash,  and  gave  his 
note  for  the  difference,  and  then  requested  the  cashier  to 
deliver  to  him  his  own  note.  This  the  bank  officer  declined, 
because  it  appeared  to  be  Mrs.  Turner's  property,  and  she 
took  it.  Afterwards  the  parties  met  at  Mrs.  Turner's  house. 
Filby  says  he  went  there  to  get  the  notes  which  Mrs.  Turner 
had  agreed  to  surrender.  She  says,  on  the  other  hand,  that 
he  came  there  both  to  get  the  notes  and  to  execute  a  new 
note  of  $1,800,  which  would  represent  the  difference  between 
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the  amount  which  he  paid  and  the  sum  represented  by  the 
paper.  Filby's  version  does  not  accord  with  the  verdict 
When  he  arrived  Mi-s.  Turner  produced  the  notes  and  deliv- 
ered them  to  Filby.  So  she  says.  Filby  states  that  she  de- 
stroyed them  and  threw  them  in  the  grate.  Both  agree  that 
the  notes  were  torn  in  pieces,  put  in  the  grate  and  burnt  np 
by  a  match  which  Filby  struck.  This  inclines  us  very  much 
to  believe  that  the  $700  was  paid  under  the  agreement  for 
the  surrender  and  cancellation  of  the  original  paper.  At 
that  time  the  parties  seem  to  have  quarreled.  Filby  declined 
to  do  anything  farther  and  left  the  house.  He  started  to 
have  a  conference  with  the  attorney,  but  discovered  that  he 
was  employed  for  Mrs.  Turner,  and  he  proceeded  to  obtain 
other  counsel.  Acting  on  their  advice,  he  declined  to  pay 
the  notes,  and  Mrs.  Turner,  as  she  threatened,  brought  suit. 
She  obtained  this  judgment,  and  we  have  been  unable  to 
discover  any  legal  reason  why  she  should  not  garner  ths 
harvest. 

The  errors  assigned  on  this  record  are  of  the  most  meager 
proportions.  There  were  some  objections  to  the  introduotioti 
of  testimony  and  some  questions  were  asked  which  it  would 
not  have  been  error  to  permit  the  witnesses  to  answer,  but 
the  refusal  to  admit  the  testimony  constitutes  no  serious 
error  which  wan-ants  the  reversal  of  the  case.  We  are  not 
called  on  to  state  the  entire  case,  the  questions  asked,  or  the 
testimony  offered  in  order  to  demonstrate  this  fact.  The 
rulings  as  to  the  greater  part  of  it  in  any  event  constitute 
immaterial  error,  and  such  errors  we  seldom  feel  compelled 
to  discuss. 

The  appellant  insists  that  the  procedure  to  recover  on  the 
lost  note  was  inaccurate  and  cannot  be  maintained.  We  do 
not  agree  with  appellant's  theory  on  the  law  respecting  com- 
mercial paper.  At  the  common  law  suit  could  not  be  brought 
on  a  lost  note  regardless  of  its  circumstances  or  conditions 
because,  as  a  general  proposition,  the  plaintiff  must  give  in- 
demnity in  oi*der  to  become  entitled  to  judgment,  and  the 
court  at  the  common  law  was  powerless  to  enter  the  proper 
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decree  to  make  the  proper  order  to  protect  the  defendant. 
The  reason  for  the  rule  no  longer  exists.  All  cases,  both 
law  and  eqaity,  are  tried  by  the  same  court  and  before  the 
same  judges,  who  have  full  power  to  enter  any  order  or  any 
decree  which  may  be  necessary  for  the  enforcement  of  the 
rights  of  one,  or  the  protection  of  the  interests  of  the  other. 
Under  these  circumstances,  we  would  certainly  be  inclined 
to  disregard  the  common  law  rule  if  it  was  applicable  to  a 
case  of  this  description.  But  we  do  not  so  read  the  law. 
Wherever  a  note  is  past  due,  so  that  no  action  can  be  brought 
by  an  innocent  holder  against  the  defendant,  or  where  it  is 
shown  to  have  been  destroyed  or  to  have  been  indorsed  after 
maturity,  the  modern  authorities  seem  to  recognize  the  right 
of  the  owner  to  bring  suit  on  the  lost  paper  without  giving 
a  bond  of  indemnity,  Mackey  v.  Mackey^  16  Colo.  134; 
Daniel  on  Negotiable  Instruments,  vol.  2,  sees.  1481  and 
1482 ;  Parsons  on  Notes  and  Bills  (2d  ed.),  chap.  9,  sec.  3. 

According  to  the  evidence  of  both  parties  in  this  case,  the 
notes  were  burnt  up.  They  never  could  rise  in  judgment 
against  the  maker ;  they  were  past  due  and  the  rule  requir- 
ing indemnity  before  bringing  a  suit  on  a  lost  note  was  not 
applicable.  There  was  a  difference  between  the  stories  told 
by  the  plaintiff  and  defendant  respecting  the  destruction. 
According  to  the  defendant's  story  the  plaintiff  destroyed 
them ;  according  to  the  plaintiff's  story  the  defendant  de- 
stroyed them:  If  the  last  were  true,  the  plaintiff  might  re- 
cover. If  the  other,  there  are  several  oases  in  this  country 
which  bold  that  she  could  not  recover,  having  voluntarily 
destroyed  the  promise.  In  any  event  it  would  require  most 
extraordinary  proof  of  good  faith  on  the  part  of  the  plaintiff 
to  permit  her  to  recover  on  a  note  which  she  had  herself  de- 
stroyed. The  jury  were  correctly  instructed  on  this  subject 
if  the  question  is  preserved.  In  any  event,  it  does  not  ap- 
pear in  the  record  to  have  been  called  to  the  attention  of  the 
court,  and  it  is  utterly  unavailable  for  the  purpose  of  this 
appeal. 

On  the  conclusion  of  the  testimony,  the  defendant  asked 
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the  privilege  of  opening  and  closing  the  case.  The  right 
was  refused  him  and  this  is  assigned  as  error.  We  do  not 
believe  the  court  eired.  The  plaintiff's  case  was  not  admitted 
in  its  entii'ety,  hence  she  was  compelled  to  offer  proof  in  order 
to  entitle  herself  to  a  judgment  for  the  amount  which  she 
claimed.  Having  left  the  onits  on  her  as  to  any  one  of  her 
causes  of  action,  the  defendant  did  not  acquire  the  absolute 
right  to  open  and  close  the  case  to  the  jury. 

The  only  two  questions  of  evidence  which  have  occasioned 
the  court  any  difficulty  are  those  which  relate  to  the  proof 
offered  by  the  plaintiff  concerning  the  sale  of  a  house  at 
Montreal.  During  the  progress  of  the  trial,  and  in  order  to 
show  a  reason  for  the  advancements  of  money  which  Filby 
claimed  he  made  from  time  to  time,  he  stated  that  the  plain- 
tiff was  without  means  and  required  assistance,  which,  ac- 
cording to  his  testimony,  was  the  real  motive  which  influenced 
this  benevolent  gentleman  to  advance  considerable  sums  to 
his  friend.  To  counterbalance  this  testimony,  the  plaintiff 
undertook  to  prove  that  she  came  here  with  a  good  deal  of 
money,  and  that  quite  a  considerable  sum  of  money  had 
been  received  afterwards  from  Canada.  Her  stories  are  mar- 
vels of  ingenuity,  but  they  lack  some  elements  which  com- 
mend themselves  to  people  familiar  with  business  affaira.  She 
had  a  financial  agent  here  by  the  name  of  Heinrichs,  who  is 
dead,  and  with  whom  she  deposited  a  good  deal  of  money. 
In  1889,  however,  when  she  received,  according  to  Filby 's 
testimony,  considerable  sums  from  him,  she  opened  a  bank 
account  and  became  a  business  woman.  We  do  not  find  it 
necessary  to  discuss  where  the  truth  lies  with  reference  to 
this  matter,  because  the  only  inquiry  is  as  to  the  admissibil- 
ity of  this  particular  testimony  concerning  her  ownership  of 
property  in  Montreal.  She  testified  that  she  owned  a  house 
there  from  which  she  was  in  receipt  of  rents,  and  was  other- 
wise a  woman  of  means.  We  think  this  testimony  entirely 
legitimate  to  overcome  the  proof  which  Filby  offered  con- 
cerning her  pecuniary  condition.  In  the  progress  of  her  case, 
the  deed  to  the  Montreal  property  which  she  executed  in  the 
Vol.  IX— 14 
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sale  of  it,  was  offered  in  evidence,  and  she  was  asked  to  state 
the  sum  which  she  received  for  the  property.  The  deed  was 
properly  produced  and  offered,  and  the  only  thing  open  to 
objection  was  the  proof  respecting  the  considemtion  paid. 
There  is  some  doubt  about  this,  because  the  sale  was  made 
long  after  the  notes  were  executed,  and  long  after  the  various 
advancements  testified  to  by  Filby.  Since  the  deed  itself 
and  the  proof  respecting  her  ownership  was  admissible,  we 
are  not  of  the  opinion  this  proof  respecting  the  sum  received 
worked  any  injury  to  the  defendant  or  was  prejudicial  to  his 
case.  If  it  be  conceded  she  had  the  right  to  show  that  she 
owned  property  and  the  rent  she  was  getting  from  it,  this 
concession  rendera  the  proof  of  its  sale  of  very  little  conse- 
quence. The  evidence  that  it  brought  $4,500  was  perhaps 
not  the  best  way  of  proving  the  value,  but  it  did  not  so  far 
opei*ate  to  the  prejudice  of  the  defendant  as  to  compel  us  to 
revei"se  the  case. 

The  other  evidence  to  which  we  have  adverted  is  that 
which  was  offered  to  prove  that  after  the  giving  of  the  notes, 
and  once  to  Mrs.  Turner's  knowledge,  Filby  made  a  couple 
of  wills,  by  which  he  attempted  to  provide  for  his  neighbor. 
In  one  he  left  her  $5,000,  and  in  the  other  provided  her  with 
a  more  substantial  competence  of  flO,000.  The  evidence 
was  excluded  and  this  rejection  is  complained  of.  We  do 
not  discover  the  relevancy  or  pertinency  of  this  testimony 
under  the  issues.  The  defendant  did  not  admit  the  making 
of  the  notes  and  aver  that  they  were  given  as  a  protection 
for  Mrs.  Turner's  benefit  in  case  of  his  death,  nor  did  he  plead 
any  other  defense  to  the  paper  than  a  simple  lack  of  con- 
sideration. If  the  wills  had  been  produced  and  received, 
this  would  in  no  manner  have  tended  to  support  his  plea. 
The  fact  that  he  had  made  a  will  or  two  wills  in  favor  of 
Mra.  Turner,  by  which  she  was  devised  a  very  considerable 
sum,  would  in  no  manner  tend  to  show  a  want  of  considera- 
tion for  the  giving  of  the  notes.  The  notes  were  executed 
and  delivered.  They  matured  at  veiy  short  intervals,  ac- 
cording to  the  life  of  commercial  paper,  and  boi-e  inter- 
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est  Paper  of  this  sort  is  not  set  afloat  without  substantial 
reasons,  and  when  such  paper  is  given  the  person  who  makes 
it  and  delivers  it,  if  he  wants  to  defend  because  there  is  a 
lack  of  consideration  for  its  delivery,  must  be  prepared  with 
proof  which  shall  convince  the  jury  to  whom  the  issue  is  sub- 
mitted. 

We  are  unable  to  discover  any  errors  which  inhere  in  the 
record  of  suflBcient  consequence  to  compel  or  justify  the  re- 
vewal  of  the  judgment,  which  will  accoi"dingly  be  affirmed. 

Affirmed, 


Harris  et  al.  v.  Harris  bt  al. 

1.  Judgment  on  the  Pleadings. 

Unless  there  is  an  admission  by  the  plaintiff  of  some  fact  which  reuders      ^  ^n 

a  recovery  impossible,  or  the  claim  is  such  that  no  legal  recovery  Ipis     b? 
could  be  had,  judgment  for  the  defendant  upon  the  pleadings  ia  not 
allowable. 

2.  Same. 

Where  the  statement  of  a  good  cause  of  action  is  informal  or  defective, 
but  the  defect  is  such  as  may  be  cured  by  amendment,  judgment 
upon  the  pleadings  against  the  plaintiff  is  not  warranted. 

3.  Amendments. 

The  power  to  amend  pleadings  continues  until  the  evidence  has  been 
introduced.  Pleadings  may  be  amended  to  make  them  conform  to 
the  facts  proved. 

4.  Mechanic's  Lien — Statement. 

A  subcontractor  claiming  a  lien  must,  in  his  statement,  set  out  the  terma 
and  conditions  of  the  contract  between  him  and  the  original  coti- 
tractor,  but  the  contract  between  the  original  contractor  and  the 
owner  need  not  be  so  stated  by  him. 

5.  Same. 

A  lien  statement  which  sets  out  that  the  contract  price  was  $250,  that 
the  owner  had  paid  $125,  ^*  and  that  the  sum  of  $ —  is  still  due  aud 
owing,*'  is  a  substantial  compliance  with  the  requirement  of  the 
statute  that  such  statement  shows  the  balance  due  the  claimant 

Appeal  from  the  District  Court  of  Arapahoe  County. 

The  action  was  brought  to  enforce  a  mechanic's  lien 
against  ceitain  lots  and  a  building.     At  the  time  the  con- 
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tract  for  building  was  filed,  also  at  the  time  of  the  filing  of 
the  petition  for  a  lien,  the  title  to  the  lots  was  in  Jo)in  H. 
Harris.  The  propei-ty  was,  it  appeal's,  conveyed  to  Maud  N. 
Harris,  the  other  appellee.  On  the  5th  of  March,  1893,  John 
H.  Harris,  the  record  owner,  made  an  agreement  with  Wil- 
liam Miller  to  erect  a  building  upon  the  lots.  March  6, 
1893,  Miller  made  a  contract  with  appellanta  by  which  they, 
for  the  sum  of  $250,  were  to  furnish  the  material  and  plas- 
ter the  building.  It  is  alleged  that  Miller  completed  the 
building  according  to  agreement,  and  appellants  fulfilled  their 
contract  of  plastering,  finishing  it  on  September  16,  1893 ; 
that  appellants  had  been  paid  $125  upon  the  contract,  the 
balance  remaining  unpaid;  that  on  October  14, 1893,  they 
filed  their  statement  of  lien.  Appellants  further  alleged  that 
on  or  about  the  10th  day  of  July,  1893,  John  H.  Harris  per- 
sonally promised  to  pay  the  contract  price  of  $250  on  the 
contract  made  by  Miller,  and  that  at  the  time  of  the  purchas- 
ing the  material,  performing  the  labor,  and  the  filing  the  lien 
statement,  John  H.  Harris  was  indebted  to  Miller  in  an 
amount  greater  than  the  sum  due  the  appellants.  Praj'er 
for  a  pei-sonal  judgment  against  John  H.  Harris,  based  on 
his  alleged  promise  to  pay ;  for  $125 ;  for  a  lien  and  fore- 
closure upon  the  premises ;  and  an  attorney's  fee  of  $50.00. 

As  the  judgment  was  upon  the  pleadings,  it  becomes  nec- 
essary to  set  out  the  answer  of  John  H.  and  Maud  N.  Harris 
at  some  length,  in  substance  as  follows : 

"  They  admit  record  title  to  the  lots  to  be  as  charged  in 
complaint,  but  claim  that  defendant  Maud  N.  Harris  was  at 
all  times  the  real  owner,  and  that  said  real  estate  was  bought, 
and  the  building  thereon  erected,  with  her  money.  That  on 
or  about  May  13th,  1893,  the  defendant  John  H.  Harris  en- 
tered into  a  written  contract  [copied  in  full  in  the  answer] 
with  one  William  Miller,  whereby  said  Miller  agreed  to  build 
upon  a  portion  of  the  lots  described  in  the  complaint,  a  brick 
house,  to  be  completed  by  July  81st,  1893,  for  a  considera- 
tion of  $3,848,  to  be  paid  by  the  owner  in  installments  upon 
the  architects'  certificate,  less  twenty  per  cent  to  be  retained 
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until  the  final  payment.  That  said  contract  provided  that 
should  said  contractor  fail  in  the  performance  of  any  of  the 
agreements  therein  on  his  part,  then  on  certificate  of  the 
ai-chitects  and  three  days'  written  notice  to  the  contractor, 
the  owner  should  be  at  liberty  to  provide  such  labor  or  ma- 
terials, and  to  deduct  the  costs  thereof  from  any  money  then 
due  or  to  become  due  the  contractor,  and  to  terminate  the 
conti-act  and  to  enter  and  take  possession  of  all  materials, 
and  employ  any  other  person  to  finish  the  work,  holding  the 
contractor  liable  for  the  expense  thereof. 

"  The  said  contract  further  provided  that  if  there  should 
be  any  lien  or  claim  for  which  the  owner  or  premises  might 
be  liable,  the  owner  should  have  the  right  to  retain  out  of 
any  payment  then  or  thereafter  due,  an  amount  sufficient  to 
indemnify  him  against  the  same,  and  if  there  should  prove 
to  be  any  such  claim  after  all  payments  are  made,  the  con- 
tractor should  refund  to  the  owner  all  moneys  paid  to  dis- 
charge such  claims. 

"That  said  William  Miller  proceeded  to  construct  said 
house  and  entered  into  various  subcontracts  in  respect  thereto, 
and  as  to  whether  he  entered  into  a  contract  with  the  plain- 
tiffs, as  set  forth  in  their  complaint,  or  any  contract  what- 
ever, defendants  have  no  knowledge  or  information  upon 
which  to  base  a  belief.  That  from  time  to  time  said  Miller 
drew  money  from  the  defendant  John  H.  Harris  to  apply  on 
said  contract  price,  until  he  had  so  drawn  $2,975,  represent- 
ing, and  with  the  distinct  understanding,  that  said  Miller 
should  apply  the  same  upon  his  said  subcontracts,  but  that 
being  called  to  account,  said  Miller  was  unable  to  show  how 
said  money  had  been  applied,  excepting  $1,800  thereof,  and 
said  Harris  then  and  there  charged  him  with  having  fraudu- 
lently disposed  of  about  $1,100  of  said  money  at  play.  That 
said  Miller,  on  or  about  the  20th  day  of  July,  1893,  confess- 
ing his  inability  to  replace  or  refund  said  $1,100,  so  squan- 
dered, terminated  said  contract,  and  by  losing  said  money  in 
gambling,  he  subjected  said  premises  to  various  mechanics' 
liens,  to  the  great  injury  of  defendants. 
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*'That  at  the  abandonment  of  said  contract,  the  value  of 
the  improvements  and  materials  upon  the  ground  did  not 
exceed  W^SOO,  and  that  said  Miller  had  overdrawn  about 
81,200,  and  at  the  time  plaintiffs  filed  their  lien,  said  defend- 
ant Harris  was  not  indebted  to  the  said  Miller,  but  the  said 
Miller  was  indebted  to  him  about  $1,200.  That  said  Harris 
completed  said  house  by  making  direct  contract,  etc.,  and 
although  the  specifications  were  modified  and  the  expense 
reduced,  he  paid  out  a  total  excess  above  the  contact  price 
of  about  12,500. 

^^  Defendants  admit  that  defendant  John  H.  Harris  paid 
to  plaintiffs  $125  upon  the  order  of  said  Miller,  but  deny 
that  the  said  Harris  at  any  time  promised  to  pay  the  balance 
to  plainti&,  as  set  forth  in  the  alleged  lien  claim  in  plain- 
tiffs' complaint ;  and,  for  want  of  information,  deny  that  said 
Miller  is  still  indebted  to  plaintiffs  $125,  or  any  other  sum ; 
deny  that  $50.00  is  a  reasonable  attorney  fee  for  foreclosure ; 
deny  that  plaintiffs  are  entitled  to  recover  any  attorney  fees  ; 
deny  that  all  of  said  lots  are  necessary  for  the  convenient  use 
of  said  building. 

"  Defendants  further  say  that  the  pretended  act  of  the  leg- 
islature of  the  state  of  Colorado  to  repeal  the  act  approved 
March  22,  1883,  and  incorporated  in  the  Session  Laws  of 
1889,  beginning  on  page  247,  and  ending  on  page  253,  is  not 
and  never  was  the  law  in  this  state,  for  the  reason  that  the 
same  was  never  passed  [setting  out  in  detail  the  history  of 
said  act  through  both  houses,  the  failure  to  enter  the  yeas 
and  nays  upon  the  report  of  the  conference  committee  upon 
the  journal  of  the  house,  etc.]." 

The  amendment  to  the  answer  alleges  that  the  pretended 
promise  of  John  H.  Harris  personally  to  pay  the  claim  of 
plaintiffs  is  collateral,  and  not  evidenced  by  any  writing  what- 
soever, and  that  plaintiffs  made  their  contract  with  defend- 
ant William  Miller. 

The  replication  specifically  denied  the  allegations  of  the 
answer.  The  case  was  reached  and  called  for  trial  May  22, 
1895,  when  counsel  of  defendants  (appellees)  filed  the  fol- 
lowing motion : 
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"Let  the  record  show  that  the  case  being  called  for  trial, 
the  defendants  John  H.  and  Maud  N.  Harris  move  for  judg- 
ment on  the  pleadings  against  the  plaintiff  and  the  cross 
complainants,  for  the  reason  that  by  the  allegations  of  the 
complaint  and  the  cross  complaints  it  is  shown  that  they  are 
entitled  to  no  relief,  and  that  the  defendants  should  have 
judgment  for  costs." 

The  motion  was  sustained ;  judgment  entered  for  the  de- 
fendant upon  the  pleadings ;  an  exception  taken  and  an  ap- 
peal prosecuted  to  this  court. 

Messrs.  Stuart  Bros.  &  Murray,  for  appellants. 

Mr.  Clay  B.  Whitford  and  Mr.  H.  A.  Lindslby,  for 
appellees. 

Reed,  P.  J.,  delivered  the  opinion  of  the  court. 

The  only  question  for  determination  is  the  correctness  of 
the  judgment  of  the  court  in  finding  and  entering  judgment 
for  the  defendant  upon  the  pleadings. 

In  Mice  V.  Bush^  16  Colo.  484,  it  is  said :  ^^  In  passing  up- 
on a  motion  by  one  party  for  judgment  upon  the  pleadings, 
after  issue  joined,  all  the  material  allegations  of  the  oppo- 
site party  must  be  taken  as  true ;  and  if  the  pleadings  of  the 
opposite  party,  though  defective  in  form,  are  nevertheless  suf- 
ficient in  substance  to  sustain  a  judgment  in  his  favor,  the 
motion  should  not  be  gmnted.  In  general,  a  motion  for  judg- 
ment upon  the  pleadings  cannot  properly  be  granted  except 
in  cases  where  the  pleadings  are  not  sufficient  to  sustain 
a  different  judgment  notwithstanding  any  evidence  which 
might  be  produced." 

In  Mrdford  v.  Ustudillo,  32  Cal.  186,  it  is  said :  "  A  defend- 
ant usually  demurs  or  proceeds  for  a  nonsuit,  but  it  is  said 
that  if  plaintiff  admits  on  the  pleadings  facts  showing  that  he 
has  no  cause  of  action  against  the  defendant,  the  court  may 
order  judgment  for  defendant  on  the  pleadings." 
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It  will  be  observed  that  the  right  or  power  of  the  court  to 
award  a  judgment  upon  the  pleadings  is  very  limited  and 
restricted.  Unless  there  is  an  admission  by  the  plaintiff  of 
some  fact  that  renders  recovery  impossible,  or  the  claim  is 
such  that  no  legal  recovery  could  be  had  if  established  by 
proof,  a  judgment  upon  the  pleadings  is  not  allowable  ;  and 
it  also  appears  that  where  the  cause  of  action  is  informally 
or  defectively  stated,  but  shows  a  good  cause  of  action  if 
properly  stated  and  might  be  made  good  by  amendment,  judg- 
ment upon  the  pleadings  is  not  wan-anted. 

The  motion  for  judgment  cannot  be  substituted  in  the 
place  of  a  demurrer  and  preclude  amendments. 

''  The  power  of  amendment  in  pleadings  is  great  under  the 
code.  The  real  limitation  seems  to  be  that  the  amendment 
shall  not  bring  a  new  cause  of  action."  Reader  v.  Sayre^  70 
N.  Y.  190;  Scorillv.  Glassner^  79  Mo.  449  ;  Stevens  v.  Brooke^ 
23  Wis.  196 ;  Cook  v.  Oroisan,  36  Pac.  Rep.  532 ;  Bliss,  Code 
Pleading,  sec.  429.  And  by  the  code  the  power  to  amend 
continues  until  after  the  evidence  is  concluded,  enabling  a 
party  to  make  his  pleadings  conform  to  the  facts  proved.  No 
reason  is  given  by  the  court  for  allowing  the  motion,  and, 
after  careful  examination  of  the  pleadings,  I  am  at  a  loss  to 
know  upon  what  grounds  the  judgment  was  based.  The 
objections  or  reasons  urged  b)*^  counsel  in  support  of  the  judg- 
ment are  those  that  should  have  been  reached  and  pointed 
out  upon  demurrer,  and,  if  found  necessary,  amendments 
should  have  been  allowed. 

The  case  made  by  the  pleadings  appears  to  be  one  of  clear 
and  well  defined  issues  of  fact.  The  court  may  have  been 
influenced  or  controlled  by  the  case  of  Warren  v.  Quade^ 
(Wash.)  29  Pac.  Rep.  825,  affirmed  in  Eeald  v.  Eodder^  32 
Pac.  Rep.  728.  That  court  held  the  complaint  fatally  defect- 
ive for  a  failure  of  the  subcontractor  to  set  out  the  contract 
between  the  owner  and  principal  contractor.  The  case 
appears  to  be  relied  upon  by  counsel.  It  is  the  first  time  the 
question  has  been  raised  in  this  state  and  called  to  the  atten- 
tion <ef  the  courts.     The  language  of  the  statute  is  that  the 
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subcontractor  in  stating  his  demand  must  state :  ^^  The  name 
of  the  person  by  whom  he  was  employed,  or  to  whom  he  fur- 
nished the  materials,  with  a  statement  of  the  terms  and  con- 
ditions of  his  contract." 

The  constructions  of  the  statute  by  the  Warren. v.  Quade 
decision  is  directly  in  conflict  with  the  decision  of  the  same 
question  in  case  of  Lumber  Co.  v.  Gottechalk^  81  Cal.  641. 

The  supreme  court  of  New  Mexico,  in  Po»t  v.  Miles^  84 
Pac.  Rep.  586,  refused  to  follow  the  Washington  decision, 
and,  were  there  no  counter  decisions,  this  court  would  decline 
to  follow  Warren  v,  Quade,  With  due  respect  to  the  learned 
coui-t,  I  must  be  permitted  to  say  that  it  does  violence  to  the 
English  language  and  the  statute. 

He  must  state  :  **  The  name  of  the  person  by  whom  he  was 
employed  or  to  whom  he  furnished  the  materials,  with  a  state- 
ment of  the  terms  and  conditions  of  his  contract."  Whose 
contract  ?  The  statute  is  in  the  singular,  only  provides  for 
the  statement  of  one  contract,  while  the  Washington  decision 
requires  the  statement  of  two.  The  subcontractor  must,  of 
necessity,  state  his  own  contract  with  the  employer  or  pur- 
chaser in  order  to  establish  his  right  to  recover.  That  case 
requires  him  also  to  state  the  contract  between  the  owner 
and  principal  contitictor.  It  is  a  perversion  of  the  language 
as  well  as  the  intention  and  sense  of  the  statute.  The  law 
does  not  require  impossible  or  impracticable  things.  The 
subconti-actor  can  state  his  own  contract  under  his  control 
and  within  his  knowledge  and  to  which  he  was  a  party ;  but 
to  require  him  to  state  or  set  out  a  contract  between  two  other 
parties,  to  which  he  was  a  stmnger,  and  in  regard  to  which 
he  could  not,  in  advance,  compel  a  disclosure  or  information, 
might  preclude  him  from  asserting  his  claim  at  all.  The  lan- 
guage of  the  statute  can  bear  no  such  construction.  The  con- 
tract he  is  to  state  is  the  conti-act  made  by  himself,  and  there 
is  no  statute  requiring  the  statement  of  two  contracts.  The 
correct  construction  of  the  statute  and  the  requirements  of 
the  complaint  appears  to  me  to  be  those  stated  in  2  Jones  on 
Liens,  sec.  1894 : 
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"If  the  lien  is  claimed  directly  under  an  original  contract, 
the  claimant  must  be  the  contractor,  or  he  must  show  that 
he  has  the  right  of  the  contractor  by  virtue  of  an  assignment, 
or  some  form  of  subrogation  to  the  rights  of  such  contractor. 
The  mere  fact  that  the  claimant  is  a  guarantor  of  the  orig- 
inal contractor  is  insufficient  to  authorize  him  to  perfect  a 
lien. 

"If  the  claim  is  made  by  the  contractor,  the  contract,  if  in 
writing,  should  be  set  out  fully ;  but  if  the  claim  is  by  a  sub- 
contractor, or  any  one  claiming  under  him,  only  the  fact  of 
the  original  contract  or  consent  need  be  stated ;  but  the  claim- 
ant's own  contract,  if  in  writing,  should  be  set  out  at  length. 
The  contract  or  consent  of  the  owner  need  not  be  stated  with 
the  precision  necessary  in  pleading ;  but  facts  must  be  stated 
sufficiently  to  connect  the  owner  with  the  claim  for  a  lien." 
See,  also,  jKeH«r  V.  JJottZiAan,  32  Minn.  486;  McGeauJUn  v. 
Beeden,  41  Minn.  408 ;  Pool  v.  Wedemeyer,  56  Tex.  287. 

All  that  could  reasonably  be  expected  of  a  subcontractor, 
as  coming  within  his  knowledge  in  regard  to  it,  would  be  a 
statement  of  the  ownership  of  the  real  property,  that  a  con- 
tract of  some  kind  was  made  between  the  owner  and  the 
principal  contractor  for  the  construction  of  a  building  upon 
the  property,  so  as  to  establish  the  agency  of  the  principal 
contractor  and  the  statutory  privity  between  the  owner  and 
the  plaintiff. 

The  complaint  contains  the  following 'allegation:  "That 
before  the  doing  of  any  work  by  these  plaintiffs  said  John 
H.  Harris  promised  these  plaintiffs  that  whatever  sum  should 
become  due  them  for  said  labor  and  materials  would  be  paid 
by  him."  In  the  statement  of  the  lien  claim  it  was  said : 
"  That  on  or  about  the  10th  day  of  July,  said  John  H.  Harris, 
the  owner,  agreed  with  said  claimants  that  if  they  would  do 
said  plastering  and  furnish  material  therefor  he  would  pay 
claimants  the  sum  of  $250."  A  comparison  of  the  two  shows 
them  very  variant.  The  facts  set  out  in  the  statement  would, 
if  established,  show  an  original  contract  and  employment 
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between  claimants  and  Harris.  In  the  complaint  it  can  only 
be  construed  as  a  collateral  promise  on  default  of  Millen 

In  the  complaint  it  is  stated  that  the  promise  wii^  made 
before  appellees  commenced  work.  In  the  stfitement  filed  it 
was  alleged  that  the  promise  by  Harris  was  on  the  10th  of 
July,  and  that  work  commenced  upon  the  6th.  I  f  the  evidence 
should  show  that  the  promise  was  made  before  t)ie  commence- 
ment of  the  work  and  was  the  inducement,  then  the  pemonal 
judgment  might  be  given,  but  if  shown  to  have  been  made 
after  the  contract  was  made  with  Miller,  and  that  the  parties 
wei-e  already  at  work  under  the  Miller  contract,  not  in  writ- 
ing and  with  no  consideration,  the  promise  would  be  void 
and  could  not  be  the  basis  of  a  judgment. 

It  is  contended  that  no  valid  judgment  could  be  entered 
because  the  lien  statement  failed  to  state  the  baknce  due. 
It  is  stated  that  the  contmct  price  was  $250,  that  Harris,  the 
owner,  had  paid  fl25,  "and  that  the  sum  of  $ — —is  still  due 
and  owing."  In  the  complaint  it  is  stated  that  the  price  was 
$250;  "that  plaintiffs  have  been  paid  $125  on  account  of 
said  work  and  materials,  leaving  $125  due  and  unpaid.'' 

The  objection  in  regard  to  the  lien  statement  is  too  tech- 
nical to  influence  the  decision  of  the  case. 

It  is  true  that  the  statute  requires  the  statement  to  show 
"the  total  amount  of  the  indebtedness,  the  credits  thereon, 
if  any,  and  the  balance  due  such  claimants." 

As  said  in  Bice  v.  Carmichael^  4  Colo.  App.  84 :  "  Such  special 
statute  must  be  strictly  construed,  and  to  create  the  lien  tht* 
provisions  must  be  specifically  and  accurately  followed  i  not 
only  conform  to  the  spirit  of  the  law,  but  to  its  every  detail/* 
It  is  evident  that  the  intention  and  purpose  of  the  statute  i^ 
to  have  the  statement  inform  any  interested  party  of  the  ac- 
tual condition  of  the  account  and  the  amount  for  which  a  Uen 
is  claimed.  In  this  case,  although  the  blank  ^vas  not  filled^ 
the  statement  of  the  amount  of  the  contract  at  '^250,  and  the 
payment  of  $125,  showed  at  once  the  amount  due  and  unpHid, 
and  fulfilled  the  intention  of  the  statute,  and  wa^  such  a  com- 
pliance with  the  statute  as  to  answer  the  purpose,     *' Ji  cer- 


220  Williams  v.  Kyes.  [Jan.  T., 

turn  est  quod  certum  reddi  potest "  is  the  old  maxim  of  the  com- 
mon law,  and  is  particularly  applicable  here,  and  while,  tech- 
nically, the  blank  should  have  been  filled,  no  one  who  read 
it  could  be  misled  or  misinformed.  It  only  required  a  very 
simple  and  elementary  mental  process  to  fill  the  blank,  and 
if  technically  subject  to  criticism,  the  failure  to  put  the  fig- 
ures in  the  blank  was  not  of  such  importance  as  to  warrant 
a  judgment  upon  the  pleadings. 

The  statement  was  for  the  purpose  of  notice,  and,  as  a 
notice,  conveyed  all  the  information  necessary,  while  the 
complaint,  as  a  pleading,  was  full  and  not  involved  in  the 
objection. 

The  complaint  appears  to  contain  every  important  allegar 
tion  and  fact,  if  established,  to  constitute  a  cause  of  action ; 
if  not,  defendants  should  have  demurred  instead  of  answer- 
ing. The  issues  made  should  have  been  tried.  I  can  find 
no  valid  ground  upon  which  the  judgment  could  have  been 
based. 

The  judgment  will  be  reversed  and  cause  remanded  with 
instructions  to  allow  amendments  to  the  pleadings,  if  required, 
and  try  the  issues  made. 

Reversed. 


Williams  bt  al.  v.  Kyes. 


1.  Malioioits  Pboskcution— Evidbnob. 

The  fact  that  a  criminal  prosecution  was  commenced  for  the  purpose  of 
compeHing  the  payment  of  a  debt  is  very  strong  evidence  of  malice 
on  part  of  the  defendant,  but  not  conclusive. 

2.  Samb— Pbobablb  Cause. 

Probable  cause  is,  in  an  action  for  malicious  prosecution,  a  mixed 
question  of  law  and  fact,  to  be  submitted  to  the  jury  under  proper 
instructions. 

8.  Same. 

Where  there  is  a  question  of  fact  as  to  the  existence  of  probable  cause, 
the  court  should,  upon  proper  request,  coUate  the  evidence  and  tell 
the  jury  what  facts,  if  found  to  be  true,  constitute  probable  cause. 

Appeal  from  the  District  Court  of  Arapahoe  County. 
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Mr.  Henry  C.  Van  Schaaok,  for  appellants. 

Messrs.  Laws  &  Pbesgott,  for  appellee. 

BissELL,  J.,  deUyered  the  opinion  of  the  court. 

Most  suits  for  malicious  prosecution  ultimately  find  their 
way  into  the  appellate  courts.  The  principles  by  which  the 
rights  of  parties  are  to  be  measured  are  therefore  tolerably 
well  settled,  and  our  own  reports  generally  furnish  adequate 
precedents  to  guide  us  in  the  examination  of  a  record  and 
the  consideration  of  the  judgment.  The  present  is  scarcely 
an  exception  to  this  general  rule. 

The  appellee,  Kyes,  bought  out  a  grocery  store  in  1893,  in 
Denver,  and  carried  on  a  retail  grocery  business  for  a  few 
months  thereafter.  During  the  time  he  was  engaged  in  this 
line,  he  bought  goods  of  the  appellants,  Williams  &  Wood, 
who  were  evidently  wholesale  dealera  in  that  class  of  mer- 
chandise. His  last  purchase  was  on  Saturday,  the  1st  of 
April.  On  the  next  day,  Sunday,  in  evident  continuation  of 
a  bargain  commenced  on  Saturday,  Kyes  invoiced  his  store, 
and  sold  his  stock,  including  the  goods  which  he  had  the 
same  day  purchased  of  Williams  &  Wood,  to  another  party, 
for  cash,  and  received  the  consideration.  He  failed  to  pay 
the  accounts  which  he  had  contracted  with  sundry  merchants 
in  the  city,  and  it  led  to  several  meetings  between  them,  to 
some  acrimonious  discussion,  and  to  an  ultimate  criminal 
prosecution.  When  Kyes  was  brought  to  Williams  &  Wood's 
place,  he  was  confronted  with  several  merchants  from  whom 
he  had  purchased  merchandise,  and  an  attorney,  and  there 
was  a  strong  effort  made  to  compel  a  settlement  between  him 
and  his  creditors.  He  declined  to  make  any  bargain  or  to 
do  anything  in  that  direction,  although  he  admitted  that  he 
had  sold  the  goods,  and  had  the  money. 

At  that  interview  he  was  shown  a  report  alleged  to  have 
been  made  by  R.  G.  Dun  &  Co.,  a  well-known  commercial 
agency,  which  attempts  to  learn  all  about  the  financial  con- 
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dition  and  history  of  men  engaged  in  merchandising,  and 
supply  the  information  thus  acquired  to  its  various  cus- 
tomers. The  report  which  had  been  furnished  by  Dun  & 
Co.,  and  which  was  shown  to  Kyes,  contained  statements  to 
the  effect  substantially  that  Kyes  had  pui'chased  a  stock  for 
$1,500  cash,  had  some  $1,500  in  the  bank,  and  some  real 
property  at  Sterling,  which  was  assessed  at  $2,000  or  $3,000. 
According  to  the  report,  Kyes  stated  this  realty  belonged  to 
him,  and  that  his  pei-sonalty  was  of  the  value  and  descrip- 
tion stated.  On  the  strength  of  this  report,  the  credit  mem- 
ber of  the  firm  of  Williams  &  Wood,  who  are  defendants  in 
this  action,  extended  some  considerable  credit  to  Kyes,  and 
at  the  time  of  the  sale  he  owed  the  house  a  little  upward  of 
$300.  There  was  considerable  controversy  in  the  case  as  to 
whether  Kyes  had  ever  made  this  report.  Dun  &  Co.'s 
clerk  testified  that  he  made  it  to  him  personally,  and  that  he 
gave  it  to  the  house,  and  furnished  a  copy  of  it  to  Williams 
&  Wood,  who  testified  that  they  proceeded  on  the  faith  and 
strength  of  it.  This  was  denied  by  Kyes  and  his  principal 
clerk,  who  was  his  brother-in-law.  Both  of  them  testified 
that  the  statement  on  which  Dun  &  Co.  based  their  report 
was  made  by  Weir,  the  clerk,  and  not  by  Kyes,  and  that 
Kyes  never  saw  Hoagland,  and  never  made  any  statement  to 
him  about  the  matters  contained  in  the  report.  Of  course, 
this  was  a  matter  for  the  determination  of  the  jury. 

There  was  some  other  evidence  offered  which  tended  to  show 
the  good  faith  of  Williams  &  Wood  in  the  institution  of  their 
criminal  prosecution,  and  they  offered  some  testimony  to  the 
effect  that  they  had  laid  their  case  before  the  district  attor- 
ney of  the  district,  and,  on  the  strength  of  his  advice,  had 
filed  the  complaint.  There  was  also  evidence  tending  to 
show  the  absence  of  express  malice,  and  a  good  deal  of  evi- 
dence to  establish  a  probable  cause  to  believe  that  Kyes  in- 
tended to  commit  fraud  in  his  dealings  with  them. 

We  do  not  intend  to  go  over  the  case,  and  recite  the  testi- 
mony, nor  express  our  opinion  about  it.  This  would  not,  in 
our  judgment,  be  wise,  since  the  case  must  go  back  for  a  new 
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trial,  and  our  conclusions  might  possibly  be  put  to  wrong 
uses.  What  we  have  stated  was  essential  to  an  adequate 
knowledge  of  the  case,  and  to  make  our  suggestions  appli- 
cable, and  serve  as  a  basis  for  our  conclusions. 

When  the  evidence  was  concluded,  the  court,  by  consent 
of  parties,  charged  the  jury  orally.  The  charge  was  taken 
down  by  the  stenographer,  copied  out,  and  furnished  the 
jury,  and  the  defendants  took  exceptions  to  the  various  por- 
tions of  the  instructions.  They  also  asked  instructions  an 
cue  topic  which  really  furnishes  the  only  basis  on  which  the 
case  can  be  reversed.  We  are  so  clearly  of  the  opinion  tlie 
jury  were  not  adequately  instructed  with  reference  to  what 
coustitutes  probable  cause  that  we  are  quite  astute  to  find 
error  in  order  that  the  case  may  be  correctly  presented  for 
determination.  The  charge,  as  far  as  it  went,  was  clear, 
satisfactoiy,  and  an  accurate  statement  of  the  law.  All  cb- 
sentitil  mattei-s  in  the  case  were  stated,  and,  except  in  one 
slight  particular,  the  legal  definitions  of  probable  cause  and 
malice  were  fairly  and  accurately  outlined.  The  fifth  instruc- 
tion relates  to  malice,  which  is  correctly  defined.  This  iri« 
struction  concludes  with  a  sentence  that  ^^  a  criminal  prose- 
cution begun  for  the  purpose  of  collecting  a  debt  is  strong, 
if  not  conclusive,  evidence  of  malice."  We  quite  agree  with 
the  learned  judge  who  tried  the  case.  A  prosecution  com- 
menced for  such  a  purpose  furnishes  very  strong  evidence  of 
malice.  The  case  justified  that  part  of  the  charge,  because 
there  was  a  good  deal  of  evidence  in  the  case  which  tendt^d 
to  show  that  the  real  animus  of  the  prosecution  was  to  force 
the  payment  of  the  appellants'  bill.  The  court  therefore 
had  a  right  to  so  charge  the  jury ;  but  we  are  inclined  to  the 
opinion  that  this  should  not  be  taken  or  stated  to  be  conclu- 
sive evidence,  because,  although  that  might  have  been  it^ 
ultimate  purpose,  this  purpose  might  have  been  conceived 
and  carried  out  without  the  presence  of  malice,  according  to 
its  general  and  legal  definition.  This  prosecution  may  have 
had  a  double  motive.  The  pai-ties  might  desire  to  punish  tlie 
offender  for  a  breach  jof  the  law  in  order  that  it  might  serve 


224  Williams  v.  Kyes.  [Jan.  T., 

as  a  lesson  to  other  customers,  as  well  as  compel  this  par- 
ticular party  to  pay  what  he  owed.  Aside  from  this  one 
claim,  we  do  not  discover  anything  in  the  charge  which  is 
open  to  just  criticism,  except  that  the  learned  judge  failed  to 
adequately  define  or  determine  for  the  jury  what  facts  would 
constitute  probable  cause  if  they  should  find  them  to  be  true. 
This  is  the  fundamental  diflBculty  with  the  charge.  Prob- 
able cause  is  a  mixed  question  of  law  and  fact  where  the  cir- 
cumstances which  show  its  existence  or  the  want  of  it  are 
matters  which  must  be  left  for  the  determination  of  the  juiy . 
Whether,  if  the  jury  find  these  circumstances  exist,  they  are 
in  themselves  sufficient  to  constitute  probable  cause,  is  a 
matter  of  law  for  the  court;  and  it  is  the  duty  of  the  judge 
on  the  trial  to  collate  the  testimony,  and  tell  the  jury  that,  if 
they  find  certain  facts,  these  facts  constitute  probable  cause, 
and,  being  thus  found,  the  verdict  must  be  for  the  defend- 
ants. On  the  other  hand,  the  jury  must  be  instructed,  if 
they  fail  to  find  them,  then  the  case  shows  a  want  of  prob- 
able cause ;  and,  all  other  elements  of  the  case  being  main- 
tained, they  must  find  for  the  plaintiff,  and  assess  his  damages 
accordingly.  This  is  the  general  doctrine  of  the  American 
courts,  and  they  are  in  substantial  harmony  on  this  question. 
The  fourth  instruction  which  the  defendants  asked  embodied 
this  principle,  with  a  statement  of  what  the  case  showed  in 
a  given  direction  ;  and  the  court  was  asked  to  instruct  the 
jury  that  if  the  defendants  had  reasonable  grounds  to  think 
Eyes  had  committed  the  offense  charged,  and  that  the  arrest 
was  procured  in  good  faith,  under  this  belief,  they  should 
find  the  existence  of  probable  cause  from  this  circumstance. 
The  instruction  is  not  entirely  quoted,  and  is  proixably  not  a 
very  apt  grouping  of  the  facts  which  ought  to  have  been 
put  before  the  jury  in  expressing  the  law  on  this  subject. 
In  other  words,  it  lacks  the  fullness  which  an  instruction  on 
the  subject  of  probable  cause  ought  to  exhibit  in  the  gather- 
ing together  of  all  the  evidence  tending  in  that  direction. 
Notwithstanding  this,  we  fail  to  find  in  the  court^s  charge 
anything  which  corresponds  to  it,  or  which  in  any  manner 
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tended  to  tell  the  jury  what  facts  would  amount  to  probable 
cause.  For  this  reason,  we  conclude  it  was  error  for  the 
court  to  decline  this  particular  instruction.  The  rules  are 
very  clearly  stated  in  the  following  cases :  Brown  v.  Wil- 
loughhy^  6  Colo.  1 ;  Murphy  v.  ffobbsj  7  Colo.  641 ;  Ourley 
V.  Tomkinn^  17  Colo.  437 ;  Brooks  v.  Bradford,  4  Colo.  App. 
410  ;  Stewart  v.  Sonnebom,  98  U.  S.  187. 

This  error  in  the  charge  compels  us  to  reverae  the  case, 
and  return  it  for  a  new  trial. 

Reversed. 


Cornell  v.  The  Conine-Eaton  Lumber  Company  et  al.      .,?  ^ 


1.  MscHANics'  IjHens — ^Parties. 

The  holder  of  a  promissory  note  secured  by  a  deed  of  trust  on  real  es- 
tate is  not  the  "owner"  of  the  land  within  the  meaning  of  the  me- 
chanic's lien  act,  and  is  not  an  indispensable  party  to  an  action  to 
foreclose  a  mechanic's  lien  against  the  property. 

2.  Samb — Statutobt  Construction. 

Proceedings  to  create  and  enforce  liens  of  mechanics,  laborers  and  ma- 
terial men  are  purely  statutory,  and  a  material  departure  from  the 
provisions  of  the  statute  invalidates  them  ;  but  the  statute  is  to  be 
liberally  construed  to  effectuate  the  intention  of  the  legislature  and 
give  the  beneficiaries  under  the  act  the  light  and  remedy  sought  to 
be  established. 

S.  Same. 

A  lien  claimant  is  not  required  to  bring  in  parties  whose  rights  did  not 
accrue  until  after  the  institution  of  the  suit 

4.  Same — ^Relation. 

The  title  of  a  purchaser  at  a  sale  pursuant  to  judgment  foreclosing  a 
mechanic's  lien  is  paramount  to  all  incumbrances  put  upon  the 
property  after  the  commencement  of  the  building. 

Appeal  from  the  District  Court  of  Arapahoe  County. 
Messrs.  Talbot,  Denison  &  Wadley,  for  appellant. 

Mr.  Daniel  Sayer,  Mr.  J.  S.  Macbeth  and  Mr.  J.  B. 
WiLLSBA,  for  appellees. 
Vol.  IX— 15 
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Rbed,  p.  J.,  delivered  the  opinion  of  the  court. 

This  was  a  suit  brought  in  equity  by  appellant  against  ap- 
pellees to  remove  a  cloud  upon  the  title  of  plainti£f  to  a  cer- 
tain building  lot  in  the  city  of  Denver. 

Prior  to  June  5, 1893,  William  Noltie  was  the  owner  of 
the  lot,  and  very  shortly  before  that  date  conveyed  it  with- 
out consideration  to  Morgan  Price,  for  the  purpose  of  hav- 
ing Price  secure  a  loan  upon  it  for  the  use  and  benefit  of 
Noltie,  so  that  the  name  of  the  latter  would  not  appear  in 
the  transaction.  On  the  6th  of  June,  1893,  Price  borrowed 
from  The  Sprague  Investment  Company  $2,500,  made  his 
note  payable  to  the  company,  and  executed  a  trust  deed  upon 
the  property  to  Wellington  G.  Sprague,  as  trustee,  to  secure 
the  payment  of  the  note.  Noltie  received  the  proceeds,  and 
on  the  same  date  Price  reconveyed  the  property  to  Noltie. 
For  the  purposes  of  this  case  the  intervention  of  Price  in  the 
affair  will  be  disregarded  and  the  transaction  treated  as  that 
of  Noltie. 

Previous  to  the  Price  trust  deed,  in  May,  Noltie  com- 
menced to  build  upon  the  lot  in  question,  and  the  building 
was  in  course  of  construction  at  the  time  of  the  making  of 
the  Price  trust  deed.  Sometime  in  June  appellant  purchased 
the  Price  note  from  The  Sprague  Investment  Company. 
No  notice  was  put  of  record  of  the  transfer  nor  personal  notice 
given  to  any  of  appellees.  The  $2,500  was  not  paid  by  The 
Sprague  Investment  Company  to  Noltie  at  the  time  the  Price 
note  was  given, — was  partly  paid.  The  balance  remaining 
with  the  company  was  drawn  from  time  to  time  as  the  build- 
ing progressed.  Previous  to  September,  1893,  the  building 
was  completed,  and  Noltie  was  indebted  to  The  Conine-Eaton 
Lumber  Company,  and  others  of  appellees,  for  material  and 
labor  in  its  construction.  The  parties  to  whom  the  money 
was  due,  not  knowing  that  the  note  had  been  transferred, 
applied  to  the  Sprague  Company  for  information,  were  not 
then  informed  as  to  the  transfer,  but  were  informed  that 
there  was  probably  money  enough  in  the  hands  of  the  com- 
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pany  to  the  credit  of  Noltie  to  pay  the  demands  against  the 
building. 

Failing  to  get  payment,  the  Lumber  Company  and  other 
claimants  within  the  statutory  time  commenced  proceedings 
to  establish  liens  against  the  property. 

Suit  was  bit>ught  by  the  Lumber  Company  on  the  1st  of 
November,  1893,  in  which  The  Sprague  Investment  Company 
and  W.  G.  Sprague  and  others  were  made  defendants;  but 
plaintiff  having  no  knowledge  of  the  tmnsferof  the  note,  and 
supposing  from  the  statements  and  conduct  of  the  Investment 
Company  that  it  was  still  the  owner,  plaintiff  was  not  made 
a  party.  Some  time  before  the  trial  appellant  was  informed 
by  his  attorneys  of  the  bringing  and  pending  of  the  suit, — 
did  not  intervene  nor  defend,  took  no  part  in  it. 

The  testimony  shows  that  The  Sprague  Investment  Com- 
pany never  informed  lien  claimants  who  was  the  owner  of  the 
note,  but  at  all  times  conveyed  the  idea  that  it  was  the  owner. 

In  November,  1894,  the  case  came  on  for  trial.  Neither 
the  Investment  Company  nor  W.  G.  Spmgue  disclaimed  or 
asked  substitution  of  appellant.  It  appeared  upon  the  trial 
from  the  evidence  that  the  appellant  was  the  owner.  Tiie 
lien  claimants,  plaintiffs  in  the  former  suit,  testify  that  upon 
the  trial  was  the  first  knowledge  they  had  of  the  interest  and 
claims  of  appellant. 

Judgments  and  decrees  of  liens  were  entered  in  favor  of 
the  claimants  and  against  the  defendants,  including  the 
Investment  Company,  that  had  not  disclaimed,  and  against 
W.  G.  Sprague,  ti-ustee. 

In  the  summer  of  1894,  W.  G.  Sprague,  on  default  of  pay- 
ment of  interest,  advertised  the  property  for  sale  under  the 
trust  deed.  It  was  sold  July  24, 1894,  bid  in  by  appellant's 
agent,  the  amount  of  the  sale  indoi*sed  upon  the  note,  a  deed 
made  to  appellant,  who  went  into  the  possession  of  the 
property. 

Sometime  subsequent  to  the  decrees  of  November  1, 1894, 
the  property  was  sold  under  the  decrees  in  the  lien  suits,  pur- 
chased by  appellees,  or  some  of  them,  and  a  deed  executed 
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and  del  ire  red  by  the  sheriff.  Appellant  claimed  a  superior 
title,  and  alleged  the  invalidity  of  the  lien  title  and  that  it 
was  a  cloud  upon  his  title,  and  prayed  for  its  removal.  There 
was  a  decree  for  the  defendants,  from  which  an  appeal  waa 
prosecuted  to  this  court. 

It  is  contended  by  counsel  for  appellant  that  he  was  an 
indispensable  party,  and  that,  not  having  been  made  a  party 
in  the  lien  proceedings,  he  is  not  concluded  by  them  nor  his 
title  in  any  way  affected.  The  validity  of  this  claim  is  the 
only  question  presented  for  determination  in  this  case.  The 
proceeding  to  create  and  enforce  liens  of  mechanics,  laborers 
and  material  men,  is  purely  statutory.  Any  material  depart 
ture  from  the  provisions  of  the  statute  invalidates  the  proceed- 
ings ;  but,  like  all  other  cognate  acts,  courts  are  required  to 
liberally  construe  the  statute  to  effectuate  the  intention  of 
the  legislature  and  give  the  beneficiaries  under  the  act  the 
right  and  remedy  sought  to  be  established.  The  provision^ 
of  the  statute  necessary  to  be  considered  are  : 

^^  Any  number  of  peraons  claiming  liens  and  not  contesting 
the  claims  of  each  other  may  join  as  plaintiffs  in  the  same 
action,  and  when  separate  actions  are  commenced  the  court 
may  consolidate  them  upon  motion  of  any  party  or  parties  in 
interest  or  upon  its  own  motion.  Upon  such  procedure  for 
consolidation,  one  case  shall  be  selected  with  which  the  other 
cases  shall  be  incorporated,  and  all  the  parties  to  such  other 
cases  shall  be  made  parties  defendant  in  said  case  so  selected^ 
All  persons  having  claims  for  liens,  the  statements  of  which 
shall  have  been  filed  as  aforesaid,  shall  be  made  parties  to 
the  action.  Those  claiming  liens  or  [who]  fail  or  refuse  to 
become  parties  plaintiff,  or  for  any  reason  shall  not  have  beea 
made  such  parties,  shall  be  made  parties  defendant.  Any 
party  claiming  a  lien  not  made  a  party  to  such  action  mayi, 
at  any  time  before  the  trial  of  the  action  or  before  the  final 
hearing  of  the  case  by  the  court,  be  allowed  to  intervene  by 
motion,  up<m  cause  shown,  and  may  be  made  a  party  defend- 
ant on  the  order  of  the  court.  The  coui*t  shall  fix  the  time 
for  such  intervener  to  plead  or  otherwise  proceed.     The 
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pleadings  or  other  proceedings  of  such  iutervenor  thus  made 
a  party  shall  be  the  same  as  though  he  had  been  an  original 
party.  Any  such  defendant,  by  way  of  answer,  shall  set 
forth  by  cross-complaint  his  claim  and  lien.  Likewise  such 
defendant  may  set  forth  in  said  answer  defensive  matter  to 
any  claim  or  lien  of  any  plaintiff  or  co-defendant,  or  other- 
wise deny  such  claim  or  lien.  Any  such  defendant  may,  by 
his  answer,  set  up  that  there  are  other  persons  who  claim 
liens  upon  the  property  described,  naming  them,  and  asking 
that  they  be  summoned  to  appear  and  maintain  the  same. 
Thereupon  an  amended  summons  shall  issue  in  like  form  as 
the  original,  but  so  modified  as  to  make  parties  defendant  of 
the  persons  so  named  in  the  answer  in  addition  to  the  other 
defendants.  Said  last-named  summons  shall  be  served  upon 
such  new  defendants  as  in  other  cases.  The  owner  of  the 
property  to  which  9uch  lien  shall  have  attached  shall  be  made 
party  to  the  action^  Gen.  Stats.,  sec.  2152;  Mills'  Ann. 
Stats.,  sec.  2888. 

*^It  shall  be  sufficient  to  allege  in  the  complaint  in  relation 
to  any  party  claiming  a  lien,  whom  it  is  desired  to  make  a 
defendant,  that  such  party  claims  a  lien  under  this  act  upon 
the  property  described."     Gen.  Stats.,  sec.  2153. 

In  section  2161,  Gen.  Stats.,  it  is  provided :  "  The  practice 
under  this  act  shall  be  in  accordance  with  the  Code  of  Civil 
Procedure  of  the  state  of  Colorado."  The  sections  of  the 
code  necessary  to  be  considei'ed  are : 

Section  16,  chap.  1,  Laws  of  1887 :  "  The  court  may  deter- 
mine any  controversy  between  the  parties  before  it,  when  it 
can  be  done  without  prejudice  to  the  rights  of  others,  or  by 
saving  their  rights ;  but  when  a  complete  determination  of 
the  controveray  cannot  be  had  without  the  presence  of  other 
parties,  the  court  shall  order  them  to  be  brought  in." 

Sec.  17 :  "  When  in  a  civil  action,  a  person  not  a  party 
thei-eto,  but  having  an  interest  in  the  subject  thereof,  makes 
application  to  the  court  to  be  made  a  party,  it  may  order  him 
to  be  brought  in,  and  upon  due  service  upon  the  adverse 
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party  of  his  complaint  or  answer,  the  same  proceedings  shall 
be  had  as  if  he  had  been  an  original  party  to  the  action/' 

Sec.  22:  "Any  person  shall  be  entitled  to  intervene  in  an 
action  who  has  an  interest  in  the  matter  in  litigation,  in  the 
success  of  either  of  the  parties  to  the  action,  or  an  interest 
against  both."  *  *  * 

Also  section  2149,  Gen.  Stats.,  as  follows :  "  All  such  liens 
shall  relate  back  to  the  time  of  the  commencement  to  do 
work  or  to  furnish  materials,  and  shall  have  priority  over 
any  and  every  lien  or  encumbrance  subsequently  intervening, 
or  which  may  have  been  created  prior  thereto,  but  which  was 
not  then  recorded,  and  of  which  the  lienor  under  the  act  had 
no  notice."  *  *  * 

Appellant  evidently  bases  his  contention  on  the  last  clause 
of  section  2152 :  "  The  owner  of  the  property  to  which  such 
lien  shall  have  attached  shall  be  made  a  party  to  the  action." 

The  note  and  conveyance  by  trust  deed  to  W.  G.  Spi*ague, 
as  trustee,  to  secure  the  Investment  Company,  were  executed 
June  5,  1893,  and  the  note  assigned  to  appellant  sometime 
during  the  same  month.  The  sale  of  the  property  under  the 
trust  deed  and  purchase  for  appellant  by  his  agent  occurred 
July  24, 1894.  By  the  provisions  of  the  statute,  section  2149, 
the  lien  attached  in  May,  1893,  and  the  suit  to  enforce  the 
liens  had  been  pending  eight  months  when  appellant  acquired 
title  by  sale  of  the  property. 

The  liens,  relating  back  to  the  commencement  of  the  con- 
struction, had  attached  nearly  a  month  before  the  execution 
of  the  trust  deed.  The  statute  requires  "iAe  owner  of  the 
property  to  which  such  lien  shall  have  attached  "  to  be  made 
a  party.  Did  the  conveyance  in  trust  to  secure  a  loan  invest 
either  the  trustee  or  cestui  que  trust  with  the  title  within  the 
purview  of  the  statute?  If  so,  which  of  them,  or  both?  It 
is  clear  that  if  any  title  passed  by  the  trust  conveyance  it 
was  to  the  trustee,  not  to  the  cestui  que  trusty  and  that  he 
did  not  become  invested  with  any  title  until  the  sale  and  pur- 
chase, July  24,  1894. 

In  Phillips  on  Mech.  Liens,  sec.  397,  it  is  said :  "  A  mort- 
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gagee  is  not  an  *  owner '  within  the  meaning  of  the  mechan- 
ic's lien  law,  and  is  not  entitled  to  a  notice  of  a  suit  up^m  a 
lieu  claim.  The  owner,  under  such  a  statute,  of  the  legal  es- 
tate is  alone  to  be  made  a  party." 

The  construction  of  the  word  "owner"  in  the  st:\tute  cif 
the  state  of  New  Jersey,  where,  as  in  our  statute,  it  is  re- 
quired that  the  owner  be  made  a  party,  was  directly  adjudi- 
cated in  Tompkins  v,  Horton^  25  N.  J.  Eq.  284,  in  which  it 
was  said:  "It  is  evident  that  by  the  word  'owner,'  in  this 
section,  is  meant  the  person  for  whom,  as  the  owner  of  tlie 
land,  the  building  is  constructed." 

That  trust  deeds  are  mortgages  with  power  of  sale,  and 
only  differ  from  mortgages  by  providing  for  sale  wiihnut 
foreclosure,  see  Denver  B.  ^  M,  Co.  v.  McAllister^  6  Colo.  *261 ; 
Dupee  V.  Rose^  37  Pac.  Rep.  567 ;  Story's  Eq.  Juris.,  sec.  1018 ; 
1  Jones  on  Mort,  sec.  62;  2  Jones  on  Mort,  sec.  171)9;  2 
Ferry  on  Trusts,  sec.  6026;  Eaton  v.  Whiting^  3  Pick*  484; 
Sargent  v.  Howe,  21  III.  148 ;  Chaffee  v.  Fourth  Nat.  Bank^ 
71  Me.  514 ;  Shillaher  v.  Bobinson,  97  U.  S.  68 ;  Railway  Ca. 
V.  Doyle,  11  Fed.  Rep.  253. 

Giving  the  word  "owner"  the  construction  warranted  by 
the  decisions  directly  upon  the  question,  we  conclude  thafc 
at  the  inception  of  the  suit  appellant  was  not  an  "owner," 
and  was  not  by  the  statute  required  to  be  made  a  party. 

Appellants'  counsel  asserts,  "in  foreclosing  a  mechanics' 
lien,  the  beneficiary  in  a  trust  deed  is  a  necessary  party," 
and  in  support  of  the  statement  cites  Clark  v.  Manning^  95 
111.  680;  G-ateB  v.  Franklin  Bank,  85  111.  256;  and  Philli|jH 
on  Mech.  Liens  "as  to  parties."  These  are  the  only  wu- 
thoiities  in  support  of  the  contention.  We  cannot  find  in 
Phillips  on  Mech.  Liens  the  authority  for  the  coTitention. 
Liens  being  purely  creatures  of  statute,  Mr.  Phillip^s  citeii 
and  discusses  the  statutes  of  several  different  states,  iii  souii^ 
of  which  mortgagees  are  specifically  made  necessary  p^irties ; 
but  when  discussing  statutes  like  our  own,  where  therti  is  no 
provision  requiring  them  to  be  made  parties,  he  clearly  states, 
as  in  the  paragraph  above  cited,  that  "a  mortgagee  is  nob 


232  Cornell  v.  Lumber  Co.  [Jan.  T.» 

within  the  meaning  of  the  mechanic's  lien  laws  and  is  not 
entitled  to  a  notice  of  a  suit  upon  a  lien  claim." 

In  Clark  v.  Manning^  aupra^  relied  upon  by  counsel,  occurs 
the  following,  which  I  cite  in  support  of  the  position  stated 
above :  "  The  remedy  given  the  mechanics  or  material  man 
is  purely  statutory,  and,  unless  enforced  in  the  manner  and 
within  the  time  prescribed  in  the  statute,  he  can  have  no 
lien  that  will  prevail  against  other  creditoi-s." 

The  difference  between  the  statutes  of  Illinois  under  which 
the  decisions  were  made  and  our  statutes  is  very  marked. 

In  section  2161,  Gen.  Stats.,  occurs  the  following:  "The 
practice  under  this  act  shall  be  in  accordance  with  the  Code 
of  Civil  Procedure  of  the  state  of  Colorado."  The  statute 
in  force  in  the  state  of  Illinois  at  the  time  of  the  decisions 
cited  was  as  follows : 

"  For  the  purpose  of  bringing  all  parties  in  interest  before 
the  court,  the  court  shall  permit  amendments  to  any  part  of 
the  pleadings,  and  may  issue  process,  make  all  ordei*s  requir- 
ing parties  to  appear,  and  requiring  notice  to  be  given,  that 
are  or  may  be  authorized  in  proceedings  in  chanceiy,  and 
shall  have  the  same  power  and  jurisdiction  over  the  parties 
and  subject,  and  the  rules  of  practice  and  proceedings  in  such 
cases  shall  be  the  same  as  in  other  cases  in  chancery,  except 
as  is  otherwise  provided  in  this  act." 

"  In  proceedings  under  this  act  all  persons  interested  in 
the  subject-matter  of  tiie  suit,  or  in  the  premises  intended  to 
be  sold,  may,  on  application  to  the  court  wherein  the  suit  is 
pending,  be  made  or  become  parties  at  any  time  before  final 
judgment." 

"  Parties  in  interest,  within  the  meaning  of  this  act,  shall 
include  all  persons  who  may  have  any  legal  or  equitable 
claim  to  the  whole  or  any  part  of  the  premises  upon  which  a 
lieu  may  be  attempted  to  be  enforced  under  the  provisions  of 
this  act."  Cothran's  Ann.  Stats.  (Ill.)i  chap.  82,  sees.  9-12, 
13-28. 

It  will  be  seen  that  the  proceeding  in  Illinois  is  purely  a 
ehancery  proceeding,  controlled  by  the  rules  and  principles 
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governing  that  court,  and  shall  embrace  "  all  persons  who 
may  have  any  legal  or  equitable  claim  to  the  whole  or  any 
part  of  the  premises,"  etc.  This  is  suflSciently  broad  to  em- 
brace an  incumbrance  and  require  the  owner  to  be  made  a 
party,  and  in  section  28  it  is  clearly  shown  that  a  person 
having  an  incumbrance  was  included  in  those  mentioned  as 
necessary  parties. 

The  proceeding  in  Illinois  being  a  purely  chancery  pro- 
ceeding, and  mortgagees  being  specially  included  in  the  stat- 
utes, while  the  proceeding  here  is  under  the  Civil  Code  and 
the  statute  designating  who  shall  be  parties,  and  mortgagees 
not  being  included,  are,  according  to  a  well-known  maxim  of 
construction,  excluded.  The  decisions  in  the  state  of  Illinois 
have  no  controlling  significance.  The  statute  not  only  desig- 
nating parties,  but  fixing  an  absolute  limit  as  to  the  time  in 
which  proceedings  shall  be  instituted,  it  would  seem  that  the 
status  of  the  parties  at  the  time  of  bringing  the  suit  must 
control ;  and,  appellant  not  being  an  owner,  and  as  a  mort- 
gagee not  under  the  statute  a  necessary  party,  I  conclude 
that,  as  far  as  appears  from  the  record  and  facts,  the  suit  was 
properly  brought. 

The  statute  of  limitations  to  the  bringing  of  the  action 
compelled  the  bringing  of  the  suit  at  the  time  it  was  brought 
to  prevent  a  bar,  and  the  question  of  parties  must  be  deter- 
mined as  of  that  date. 

It  is  contended  that  it  was  the  duty  of  the  lien  claimants 
to  ascertain  who  held  the  indebtedness,  and  then  make  appel- 
lant a  party.  The  trust  deed  was  of  record,  the  notice  it 
conveyed  was  that  the  Investment  Company  was  a  benefi- 
ciary. It  and  the  trustee  were  made  parties.  It  is  shown 
that  the  lien  claimants  had  no  knowledge  of  the  ownership 
of  the  note  by  appellant  until  the  trial  of  the  case,  Novem- 
ber Ist.  The  claims  for  lien  had  been  of  record  over  a  year. 
Appellant  admits  knowledge  of  the  pendency  of  the  proceed- 
ings for  months.  The  Investment  Company  declined  to  dis- 
claim and  give  the  plaintiffs  a  better  writ  by  disclosing  the 
name  of  the  owner.     Appellant  declined  or  failed  to  inter- 
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vene,  and  it  is  now  claimed  that,  not  having  been  made  a 
party,  and  having  had  *'no  day  in  court,"  he  was  not  con- 
cluded by  the  litigation.  Such  contention  cannot  prevail. 
His  rights  as  owner  did  not  accrue  until  July  24, 1894.  Had 
he  been  brought  in  by  the  plaintiffs,  it  would  have  been, 
under  the  authorities,  a  new  suit,  and  baned  by  the  statute. 
Ample  provision  is  made  both  in  the  General  Statutes  and 
the  Code  for  appellant  to  intervene  and  protect  any  interest 
he  had.  Failing  to  do  so,  he  cannot  take  advantage  of  it,  nor 
can  the  lien  claimants  be  prejudiced  by  it.  I  can  find  no 
provision  or  authority  in  the  statute  for  lien  claimants  to 
bring  in  parties  whose  rights  did  not  accrue  until  after  the 
institution  of  the  suits. 

In  section  2149,  Gen.  Stats.,  it  is  provided  that  the  lien 
shall  relate  back  to  the  time  of  the  commencement  to  do  the 
work  or  furnish  the  material,  and  shall  have  priority  over  any 
subsequent  lien  or  incumbrance. 

At  the  time  of  making  the  trust  deed  to  the  Investment 
Company,  the  building  was  in  course  of  construction.  The 
Investment  Company  took  the  security  subject  to  any  liens 
or  disabilities  arising  or  which  might  arise  under  the  contract 
for  construction.  Appellant  acquired  by  the  assignment  no 
greater  rights  or  better  security  than  that  of  liis  assignor. 
From  the  assignment  in  June,  1893,  until  July,  1894,  he  was 
a  mortgagee.  On  that  date  he  took  title  as  owner,  subject 
to  all  liens  that  attached  under  the  former  owner.  The  suits 
to  enforce  liens  had  been  in  existence  for  eight  months.  Ap- 
pellant and  his  coiinsel  admit  that  he  had  notice  of  the  pen- 
dency of  the  suit  "  long  before  the  suit  was  tried."  The 
statute  gave  him  the  right  to  intervene  and  interpose  any 
legal  defense  he  may  have  had.  Failing  to  do  so,  he  must  be 
deemed  to  have  waived  the  right  to  become  a  pa^tJ^ 

There  is  no  assertion  of  any  legal  defense  of  appellant 
against  the  claims  of  the  lien  claimants,  and,  iiaving  failed  to 
avail  himself  of  his  statutory  rights,  he  should  not  be  heard 
to  say  that  the  lien  judgments  were  not  valid  against  the 
property  by  reason  of  appellees  failing  to  do  for  him  what  he 
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declined  to  do  for  himself.  To  give  the  statute  the  construc- 
tion contended  for  by  counsel  would  be  unjust  and  opprtja- 
sive,  and  might  in  many  instances  prevent  lieu  claimants  from 
enforcing  any  rights  under  the  statutes. 

We  do  not  undertake  to  determine  what,  if  any,  right  of 
redemption  appellant  had  or  has,  nor  do  we  intend  to  precluda 
him  from  asserting  any  right  he  may  have.  The  question 
must  be  determined  on  the  case  made  when  a  suit  is  brought 
for  that  purpose. 

In  construing  a  statute  identical  in  its  provisions  with  ours, 
it  is  said,  in  Tompkins  v.  Horton^  supra,  in  addition  to  the 
paragraph  cited  above  :  "  The  title  of  a  purchaser  at  a  sher- 
iff's sale  under  an  execution,  issued  upon  a  judgment  i  ecov* 
ered  under  a  mechanic's  lien,  general  as  against  the  ownt^r 
and  special  as  against  the  lands,  is  paramount  to  all  incum- 
brances put  upon  the  property  after  the  commencement  of 
the  building." 

The  judgment  of  the  district  court  must  be  affirmed. 

Affirmed. 


St.  Clair  v.  The  Cash  Gold  Mining  &  Milling  Com- 
pany ET  AL. 

L  PBAcricE — ^Nominal  Damages. 

Action  for  damages  for  trespass  on  plaintiffs  mining  claim  »nd  the 
taking  of  ore  therefrom.  Evidence  by  the  defense  that  the  rii^t  of 
extracting  the  ore  so  taken  exceeded  its  value.  Held,  uurler  live 
circumstances  of  the  case,  that  notwithstanding  such  evidenr^e  msiy 
have  been  uncontradicted,  it  was  error  to  instruct  the  jury  t  liat  th^ 
plaintiff  could  only  recover  nominal  damages. 

2.  Measube  op  Damages  in  Trespass  on  Mining  Claims. 

The  measure  of  damages  for  an  innocent  trespass  by  taking  ore  from 
another's  mining  claim  is  the  value  of  the  ore  so  taken  1o8h  the 
actual  cost  of  digging  that  particular  ore  from  the  particuhir  vem^ 
tramming  it  to  the  bottom  of  the  shaft  and  hoisting  it  to  the  ^wx- 
face.  The  expenses  incurred  by  the  trespasser  in  running  levels, 
etc.,  to  reach  the  vein,  are  not  to  be  included  as  part  of  aueh  cobIs. 
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3.  Same — Bubden  op  Proof, 

Whenever,  in  an  action  for  damages  for  tlie  wrongful  extraction  of  ore 
from  a  mining  claim,  the  defendant  seeks  to  reduce  the  amount  of 
recovery  by  evidence  of  the  cost  of  extracting  it,  the  burden  of 
proof  is  upon  him  to  show  what  he  did  and  the  value  of  what  he 
took. 

4.  Same. 

The  measure  of  damage  against  a  trespasser  who  extracts  ore  from 
another's  property,  not  as  the  result  of  an  innocent  mistake,  but 
under  circumstances  showing  that  he  had  knowledge  of  the  situa- 
tion or  charging  him  with  such  knowledge,  is  the  value  of  the  ore 
without  deduction  on  account  of  expenses  in  mining  it. 

Error  to  the  District  Court  of  Boulder  County. 

Mr.  L.  C.  Rockwell,  for  plaintiff  in  error. 

Messrs.  Riddbll,  Starkweather  &  Dixon,  for  defend- 
ants in  error. 

BissELL,  J.,  delivered  the  opinion  of  the  court. 

The  matters  of  fact  exhibited  by  this  record  are  free  from 
complications;  the  questions  of  law  thereby  suggested  are 
not  of  great  difiBculty,  and  the  modern  authorities  of  recog- 
nized force  are  in  harmony  about  them.  The  errors  apparent 
in  the  record  proceed  from  an  instruction  which  took  from 
the  jury  the  right  to  pass  on  questions  of  fact  raised  by  the 
evidence,  and  the  refusal  of  the  court  to  advise  them  as  to 
the  law  by  which  their  deliberations  were  to  be  guided,  and 
the  admission  of  evidence  which  is  neither  relevant  nor  com- 
petent. The  assignments  do  not  suggest  the  errora  which 
spring  from  the  admission  of  the  testimony,  but  the  i-etrial 
which  must  follow  the  revei-sal  renders  the  discussion  of 
these  matters  both  legitimate  and  essential.  These  sugges- 
tions outline  the  course  which  the  opinion  will  pursue.  The 
parties  were  the  ownei'S  of  mining  claims  situate  in  Boulder 
county.  The  locations  were  on  a  mountain  which  ran  to  the 
north  and  to  the  east,  and  were  laid  along  its  general  course. 
The  Bella,  which  was  owned  by  the  plaintiff  in  error,  ran 
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north  22  degrees  12  minutes  east.  This  claim  was  of  the 
usual  size,  being  1,500  feet  long  by  150  feet  wide.  About 
200  feet  from  its  southern  end  line  it  crossed  the  Cash  vein 
and  ran  in  such  a  manner  that  one  of  the  Bella  side  lines 
projected  from  the  southerly  side  line  of  the  Cash  about  200 
feet  from  the  end,  so  that  the  easterly  side  line  of  the  Bella 
crossed  the  Cash  about  200  feet  from  the  Bella  southerly  end 
line,  and  its  westerly  side  line  crossed  the  Cash  about  15 
feet  from  the  same  end.  The  Cash  vein,  which  was  one  of 
the  oldest  locations  on  the  hill,  ran  northerly  59  degrees  and 
22  minutes  east,  was  50  feet  wide,  and  crossed  the  Bella  at 
the  points  already  indicated.  Both  these  claims  were  pat- 
ented. No  question  arises  in  the  case  with  reference  to  the 
rights  of  the  ownei's  of  the  Bella  and  the  Cash  to  what  is 
known  as  the  "  Cash  vein,"  or  to  the  right  of  the  Cash  own- 
ers to  follow  their  vein  within  the  limits  of  the  Bella  location. 
The  Berkin  location  was  unpatented,  and  laid  across  both 
the  Cash  and  the  Bella,  running  north  41  degrees  east,  so 
that  it  crossed  both  the  easterly  side  line  and  the  southerly 
end  line  of  the  Bella  very  close  to  the  southeast  corner  of 
comer  No.  1  of  the  Bella  lode.  The  Berkin  discoveiy  adit, 
as  appears  from  the  testimony,  was  immediately  at  the  soutii- 
eriy  end  line  of  the  Bella,  and  from  its  commencement  reached 
the  Bella  end  line  in  about  12  feet.  Whatever  may  be  said 
about  these  respective  locations  and  the  work  that  was  done 
is  stated  for  the  purpose  of  illustrating  the  present  contro- 
versy and  exhibiting  the  basis  on  which  the  case  was  tried 
and  the  contentions  of  the  respective  parties.  All  matters 
of  difference  as  between  the  Bella,  the  Berkin  and  the  Cash 
with  respect  to  the  rights  of  the  Bella  owners  in  the  woik- 
ings,  which  will  be  hereafter  referred  to,  are  entirely  elim- 
inated and  are  of  no  consequence  in  the  settlement  of  the 
dispute.  This  comes  from  the  fact  that  the  Bella  owners 
brought  an  action  in  ejectment  against  the  alleged  trespass^ 
era,  got  a  verdict  which  settled  their  title,  established  their 
right  to  the  vein  in  which  the  work  was  done,  and  their  right 
to  the  ore  which  was  taken  out  by  the  alleged  trespassers,  and 
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leaves  only  the  naked  question  as  to  what  the  Bella  people 
were  entitled  to  recover,  the  true  measure  of  their  damages, 
and  the  rules  by  which  the  jury  must  be  governed  in  the 
ascertainment  of  the  facts.  The  general  nature,  course  and 
direction  of  the  work  must  be  stated  in  order  to  show  on 
what  basis  the  court  below  proceeded,  and  to  determine  the 
true  rule,  as  we  believe  it  exists,  by  which  the  recovery  must 
be  measured.  After  the  commencement  of  this  discovery 
adit,  and  on  the  assertion  of  what  was  claimed  to  be  a  right 
to  pursue  a  cross  lode,  they  then  ran  a  level  from  the  discov- 
ery adit  from  the  end  line  of  the  Bella  northerly  across  the 
Cash  and  beyond  the  northerly  side  line  of  the  Cash  lode. 
Sometime  in  the  prosecution  of  this  work,  the  Cash  owners 
became  convinced  that  there  might  be  some  value  in  the 
Berkin  location,  and  that  it  could  be  secured  more  advan- 
tageously and  economically  through  their  workings,  which 
were  between  two  and  three  hundred  feet  deep,  than  from 
any  surface  workings  of  the  Berkin  owners.  The  ownei-s  of 
the  Berkin  at  that  time,  or  shortly  afterwards,  sold  the  claim 
to  the  Cash  owners  and  consolidated  with  it,  so  that  the  prop- 
erty was  thereafter  called  the  Cash-Berkin.  When  the  Cash- 
Berkin  consolidation  puraued  their  explorations  under  ground, 
they  connected  the  workings  of  the  Cash  vein  proper,  which 
had  been  prosecuted  to  a  considemble  depth  in  tiie  Cash  lode, 
by  running  levels  from  their  main  working  shaft  and  cross- 
cuts from  those  levels  to  what  was  asserted  to  be  the  Berkin 
vein,  and  when  they  got  into  it  took  from  that  vein  a  very 
considerable  quantity  of  ore.  It  is  this  trespass  which  is  the 
basis  of  the  present  action.  The  plaintiff  brought  suit,  and 
to  maintain  his  case  compelled  the  Cash-Berkin  consolidation 
to  produce  the  books  which  showed  the  extraction  of  ore 
during  the  time  and  within  the  periods  complained  of,  in 
amount  to  a  little  upwards  of  4^14,000.  Evidence  was  offered 
which  showed  that  during  all  the  time  the  Cash-Berkin  con- 
solidation was  prosecuting  its  work,  both  within  the  limits 
of  their  own  rights  on  the  Cash  vein  as  well  as  the  develop- 
ment of  the  particular  vein  which  was  claimed  as  the  Berkin, 
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the  ores  were  mixed  and  sold  as  belonging  to  one  common 
property,  and  it  was  impossible  from  any  records  which  were 
kept  to  sift  out  and  determine  what  ore  was  taken  from  the 
Bella  vein  and  what  from  the  Cash.  The  plain  tiflF,  St.  Clair, 
attempted  to  charge  the  company,  under  the  doctrine  in  tlie 
Little  Pittsburg  Con.  Mining  Company  v.  Little  Chief  Con. 
Mining  Co.^  11  Colo.  223,  with  all  the  ore  extracted  and  its 
total  value  as  shown  by  the  books,  except  as  the  defendants 
might  be  able  to  reduce  it  by  separating  and  establishing  to 
the  satisfaction  of  the  jury  what  came  from  the  one  vein  and 
what  from  the  other.  The  defendants  recognized  the  force 
of  the  rule,  assumed  the  burden  of  proof  and  attempted  to 
meet  its  responsibility.  In  order  to  do  it  they  introduced 
evidence  tending  to  show  the  cost,  extent  and  value  of  the 
work  done  on  the  Cash  property  and  on  the  Casli  vein,  and 
the  extent  and  value  of  the  work  done  on  the  Bella  vein, 
and  that  the  ore  coming  from  both  sources  was  about  equal 
and  that  the  expenses  absorbed  all  tlie  outcome.  In  a  cer- 
t}iin  sense  and  in  a  certain  way  possibly  this  was  legitimate. 
It  will  be  discussed  farther  on  in  the  opinion.  The  evidence 
offered  showed  the  value  and  extent  of  the  crosscuts  to  strike 
the  Berkin  vein  and  the  necessity  to  prosecute  this  work  of 
development  from  the  Cash  in  order  to  get  at  the  Berkin  to 
work  it.  The  evidence  tended  to  show  the  pay  rolls  and 
supply  account  during  all  this  time  and  the  general  expenses 
incident  to  this  method  of  development.  The  evidence  was 
objected  to,  but  it  was  permitted  to  be  offered.  The  plain- 
tiff introduced  no  evidence  contradicting  this  testimony,  for 
probably  there  was  none  accessible  to  him  and  he  was  com- 
pelled to  accept  the  statements  which  the  defendants  made. 
On  the  conclusion  of  the  evidence  the  plaintiff  asked  a  good 
many  instructions,  which  were  all  refused,  some  of  which 
will  be  subsequently  stated,  and  the  court  then,  on  the  de- 
fendants' request,  instructed  the  jury:  "  That  from  the  uncon- 
tradicted evidence  in  this  case  and  the  law  as  applicable  to 
such  evidence,  and  to  the  case  made  by  the  pleadings,  tlie 
defendants  are  entitled  to  abate  the  damages  for  the  value 
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of  the  ore  taken  out  of  the  Bella  vein  to  the  extent  that  they 
have  incurred  expenses  in  mining,  extracting  and  milling 
said  ore ;  and  that  the  uncontradicted  evidence  shows  that 
the  cost  of  mining,  milling  and  extracting  said  ore  exceeded 
the  value  of  the  ores  extracted.  You  are  therefore  instructed 
that  the  plaintiff  can  recover  only  nominal  damages  for  the 
trespass  alleged  in  the  complaint.  You  will  therefore  i*eturn  a 
verdict  for  the  plaintiff  and  against  the  defendants  and  will 
fix  the  amount  of  damages  at  one  dollar."  This  instruction 
was  excepted  to  and  to  give  it  was  undoubtedly  error.  By  it 
the  court  took  from  the  jury  the  entire  question  as  to  the 
cost  and  expenses  of  extraction,  the  value  and  character  of 
the  ore  taken,  and  refused  to  submit  to  the  jury  the  real 
basis  of  the  controversy  and  on  which  the  plaintiff  was  en- 
titled to  a  finding.  Whatever  the  jury  may  have  concluded, 
and  whether  any  other  verdict  than  one  for  nominal  damages 
would  or  would  not  have  been  sustained  by  the  court,  the 
defendants  were  entitled  to  have  the  jury  find  the  amount  of 
the  ore  taken,  its  value,  and  the  cost  of  its  extraction.  Al- 
though the  evidence  of  the  defendants  may  have  been  entirely 
uncontradicted,  it  by  no  means  follows  that  the  jury  would 
have  allowed  the  totality  of  the  expenses  as  exhibited  by  the 
proof  offered.  The  instruction  was  equally  faulty  in  another 
particular,  because  it  did  not  advise  the  jury  that  the  only 
expenses  with  which  the  defendants  should  be  credited  were 
the  actual  expense  of  taking  the  ore  out  of  the  Bella  lode, 
providing  they  were  entitled  to  limit  the  recovery  by  the 
extent  of  this  cost.  All  the  items  of  expense  with  reference 
to  the  running  of  drifts,  levels,  etc.,  to  reach  the  Bella  vein 
should  not  have  been  before  the  jury,  unless  it  was  for  the 
sole  purpose  of  showing  that  the  cost  of  extraction  equalled 
the  extent  of  the  value  of  the  ore  taken  from  the  Cash  lode. 
Whether  this  would  be  at  all  proper  would  depend  very 
much  upon  circumstances,  and  it  was  not  admissible  for  the 
purpose  of  limiting  the  plaintiff's  recovery  by  this  cost  except 
in  so  far  as  it  was  an  actual  part  of  the  legitimate  expenses 
of  taking  the  ore  out  of  the  Bella  vein.     In  other  words,  the 
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plaintiff  was  entitled  to  recover  the  value  of  all  the  ore  taken 
from  the  Bella,  less  only  the  actual  cost  of  digging  that  par- 
ticular ore  out  of  that  particular  vein,  tramming  it  to  the 
bottom  of  the  shaft  and  hoisting  it  to  the  surface.  What- 
ever expense  the  Cash  owners  may  have  been  to  in  running 
their  levels,  drifts  and  crosscuts  to  reach  the  Bella  vein  were 
no  part  of  the  cost  which  could  be  rightfully  or  legitimately 
added  to  the  expense  of  extracting  the  Bella  ore.  When  a 
trespasser  enters  on  a  vein  to  which  he  has  no  title  and  takes 
ore  therefrom,  he  cannot  charge  the  person  whose  property 
he  has  thus  invaded  with  the  expenses  of  the  exploi-ation 
incidental  and  necessary  to  finding  it  or  reaching  the  vein 
which  he  spoliates  by  his  trespass.  It  was  therefore  true 
this  instruction  could  not  have  been  legitimately  given  with- 
out the  limitation  that  the  only  expenses  with  which  the 
defendants  could  be  credited  were  the  actual  expense  of 
extracting  from  the  Bella  vein  the  ore  for  which  they  were 
sued.  It  is  this  evidence  with  reference  to  this  matter  which 
was  objected  to  and  admitted  over  the  objection  and  respect- 
ing which  there  is  no  assignment  of  error.  It  has  been  re- 
fexTed  to  so  that  the  court  below  on  the  subsequent  trial  will 
be  guided  by  this  opinion  and  therefrom  determine  the  legit- 
imacy of  the  evidence  which  the  defendants  may  offer  on  this 
subject.  By  this  instruction  the  court  usurped  the  function 
of  the  jury,  took  the  entire  case  away  from  their  considera- 
tion, and  for  this  action  we  have  been  unable  to  find  any 
precedent  in  the  books,  nor  has  one  been  cited  to  us  by  the 
learned  counsel  who  represent  the  defendants  in  error. 

There  are  other  equally  fatal  errors  which  will  compel  a 
retrial  of  the  case.  It  is  always  true  that  the  measure  of 
damages  for  a  trespass  of  this  description  is  widely  variant 
in  two  different  classes  of  cases.  In  both  of  them  the  bur- 
den is  with  the  defendant  to  show  what  he  did,  the  value  of 
what  he  took,  and  thereby  limit  the  recovery.  Our  own 
supreme  court  has  settled  this  proposition  in  the  case  herein- 
before referred  to.  It  has  been  settled  that  a  recovery  on  an 
innocent  trespass  is  based  on  a  totally  different  rule  from  one 
Vol.  IX— 16 
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which  is  not  the  result  of  an  honest  mistake,  and  is  therefore 
a  willful  trespass  within  the  ordinaiy  legal  acceptation  of  this 
term.  In  the  first  class  of  cases  the  defendants  are  undoubt- 
edly compelled  to  pay  only  the  value  of  the  ore  as  it  was 
in  the  mine,  and,  therefore,  they  can  limit  the  recovery,  fint^ 
by  the  value  of  what  is  taken  ;  second^  by  the  cost  of  mining 
and  extraction,  tramming  and  hoisting  to  the  surface  or  de- 
livering it  at  the  pit*s  mouth.  This  is  the  value  of  the  8tu£f 
to  the  plainti£f,  who  would  be  compelled  to  stand  these  ex- 
penses if  he  had  mined  the  ore  himself.  In  this  statement 
there  has  been  no  mention  of  the  cost  of  reduction,  for  while 
this  is  usually  a  legitimate  item  of  deduction,  it  is  unimpor- 
tant to  the  present  discussion.  On  the  other  hand,  if  the  de- 
fendants had  taken  out  the  ore,  not  as  the  result  of  an  honest 
mistake  or  an  honest  intention,  but  under  circumstances 
which  showed  that  they  had  knowledge  of  the  situation,  or 
the  circumstances  were  such  as  to  legally  charge  them  with 
this  knowledge,  they  are  entitled  to  no  such  deduction,  and 
they  may  not  reduce  the  amount  of  recovery  by  proving  the 
cost  of  mining.  Having  been  guilty  of  a  willful  trespass, 
they  shall  reap  no  benefit  from  their  own  wrong,  and  shrtll 
pay  the  value  of  the  ore  without  credit  for  the  labor  incident 
to  its  extraction.  This  doctrine  is  too  well  settled  to  admit 
of  controversy.  Waters  v.  Stevenson^  13  Nev.  167 ;  Coai  Creek 
M.  ^  Mfg.  Co.  V.  Moses^  15  Lea,  415 ;  Wooden  Ware  Co.  v. 
United  States,  106  U.  S.  432 ;  Benson  M.  ^  S.  Co.  v.  Alta  M. 
^  S.  Co.,  145  U.  S.  428 ;  Jewitt,  Receiver,  et  al.  v.  Erie  Ry. 
Co.,  30  N.  J.  Eq.  291 ;  Little  Pittsburg  M.  Co.  v,  LiUle  Chief 
Con.  M.  Co.,  supra. 

To  bring  this  issue  clearly  before  the  jury  and  to  guide 
their  deliberations,  the  plainti£f  asked  some  instructions 
which  charged  the  jury  as  to  the  respective  rights  of  the  par- 
ties, the  burden  of  proof  and  the  duty  of  the  defendants  to 
find  out  and  ascertain  where  they  were  working  and  on  what 
lode  they  were  working  and  the  good  faith  with  which  they 
did  it,  and  charging  the  jury  that  unless  they  found  that 
the  defendants    began    the  work  under  the  honest  belief 
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that  they  wei'e  working  on  their  own  ground,  where  they 
had  a  right  to  work,  they  were  not  entitled  to  reduce  the  re- 
covery by  the  expenses  of  raining  it.  The  plaintiff  was  un- 
doubtedly entitled  to  instructions  on  this  subject.  The 
seventh  instruction  which  the  plaintiff  requested  put  this 
question  of  good  faith  before  the  jury  in  an  intelligible  and 
tolerably  satisfactory  shape,  and  the  plaintiff  was  entitled  to 
have  the  jury  instructed  on  that  theory.  The  situation  of 
the  case  warranted  it.  The  entry  by  the  Berkin  owners 
across  the  end  line  of  a  patented  claim  and  the  pursuit  of 
that  development  within  its  limits  was  not  done  in  ignorance 
of  the  plaintiff's  rights,  and  in  doing  that  work  the  defendants 
took  the  chances  of  being  called  on  to  respond  in  damages 
for  whatever  they  might  take  out  without  regard  to  the  cost 
of  extraction,  unless  they  were  entirely  able  to  satisfy  the 
jury  that  what  they  did  was  done  in  the  utmost  good  faith 
aod  on  a  fairly  well-founded  belief  of  what  they  claimed  were 
their  rights.  Locators  of  mining  claims  which  are  projected 
across  patented  property  take  all  the  risks  incident  to  the  pur- 
suit of  ore  within  the  limits  of  that  claim,  and  being  found 
to  be  trespassers,  must  respond  in  damages  to  the  highest 
limit  of  recovery  unless  they  are  able  to  satisfy  the  jury  of 
the  honesty  of  their  purpose  and  the  good  faith  with  which 
they  did  their  work.  Manifestly,  under  such  conditions  as 
appear  in  the  record,  the  plaintiff  was  entitled  to  have  the 
jury  told  what  the  plaintiff's  rights  were  under  such  circum- 
stances, and  the  court  was  bound  to  submit  to  the  jury  the 
question  of  good  faith,  of  honest  purpose  and  fair  intention, 
and  tell  the  jury  that  unless  they  reached  the  conclusion  the 
trespass  was  not  a  willful  one,  the  whole  evidence  in  regard 
to  the  cost  of  extraction  was  entirely  foreign  to  their  deliber- 
ations and  should  not  be  taken  into  account  in  determining 
what  the  plaintiff  might  recover. 

The  plaintiff  was  likewise  entitled  to  an  instruction  which 
he  asked  with  reference  to  the  burden  of  proof  respecting 
the  value  of  the  ore  which  came  from  the  Bella.  The  de- 
fendants having  taken  the  ore  by  trespass  and  mingled  it 
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with  the  ore  to  which  they  were  legitimately  entitled,  so  that 
the  plaintiff  was  entirely  unable  to  separate  and  distinguish 
and  estimate  it,  the  burden  was  on  them  to  show  how  much 
came  from  the  Bella  and  how  much  came  from  the  Cash  to  the 
satisfaction  of  the  jury.  Unless  the  defendants  were  able  to 
satisfy  the  jury  on  this  question,  the  plaintiff  might  recover 
the  value  of  all  the  ore  shown  to  have  been  taken  out,  and 
the  plaintiff's  recovery  was  limited  only  by  his  own  evidence 
on  this  subject.  The  defendants  undoubtedly  had  the  right 
to  show  what  work  they  did  in  the  Cash  vein  and  what  ore 
they  took  out,  so  as  to  give  the  jury  all  the  light  possible 
respecting  the  extent  and  value  of  the  ore  which  came  from 
the  Cash  lode  and  the  extent  and  value  of  the  ore  which  came 
from  the  Bella.  If  from  this  evidence  the  jury  were  able  to 
separate  and  determine  the  value  of  each,  then  the  recovery 
might  be  limited  to  what  they  should  conclude  to  be  the  ex- 
tent and  value  of  the  ore  taken  from  the  Bella  lode,  less  what- 
ever legitimate  expenses  were  properly  chargeable  as  against 
that  ore  on  the  lines  which  are  herein  indicated.  Not  other- 
wise was  the  evidence  respecting  the  ore  taken  from  the 
Cash  and  the  work  done  on  it  admissible  or  legitimate.  The 
jury  should  be  plainly  told  that  the  cost  of  the  work  done  on 
the  Cash  vein  was  wholly  unimportant  and  beside  their  con- 
sideration, except  as  it  might  aid  them  in  determining  there- 
from, if  they  were  able  to,  what  ore  came  from  the  Cash 
lode,  that  to  the  extent  of  this  value  the  plaintiff's  recovery 
should  be  reduced. 

For  the  manifest  errors  which  the  court  committed  in  tak- 
ing the  case  from  the  jury  and  in  refusing  to  instruct  them 
on  essential  matters,  this  case  will  be  reversed  and  sent  back 
for  a  new  trial. 

Reversed, 
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Sanbobn,  Assignbb,  v.  Fibst  National  Bank  of 
Gbeeley. 

Lavdlobd  and  Tenakt—Appubtknances. 

The  defendant  in  error  and  others  execnted  and  delivered  to  the  as- 
signor of  the  plaintiff  in  error  the  following  contract:  "  We,  the 
undersigned,  agree  to  pay  each  the  sum  set  opposite  hln  name, 
•  *  •  yearly  in  advance  to  Samuel  D.  Hunter,  or  his  assigns,  in 
consideration  that  said  Hunter  and  assigns  give  a  lease  to  the 
United  States  government  of  the  room  now  occupied  by  the  post 
office  in  Park  Place,  Greeley,  for  the  use  of  the  post  office  for  the 
term  of  five  years,  at  a  lower  rate  of  rent  than  an  adequate  com- 
pensation for  said  premises,  to  the  end  that  the  post  office  in 
Greeley  may  be  kept  in  its  present  location  for  the  better  accommo- 
dation of  its  patrons."  The  assignor  of  the  plaintiff  in  error  per- 
formed his  part  of  the  agreement.  Held^  that  the  contract  did  not 
create  the  relation  of  landlord  and  tenant  between  the  p^krtiea 
thereto,  and  that  the  right  to  receive  payments  thereunder  was  not 
appurtenant  to  the  land  upon  which  the  post  office  was  located  and 
did  not  pass  by  a  deed  conveying  the  premises. 

Error  to  the  District  Court  of  Weld  County. 

Mr.  H.  N.  Haynbs,  for  plaintiff  in  error. 

Mr.  Chables  D.  Todd  and  Mr.  James  W.  McCeeeey, 
for  defendant  in  error. 

Thomson,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error  brought  suit  against  the  defendant 
in  error  upon  the  following  contract : 

"  Greeley,  Colo.,  Jan.  Ist,  1889, 
**  We,  the  undersigned,  agree  to  pay  each  the  sum  set  op- 
posite his  name,  or  such  proportion  thereof  as  is  necessary, 
yearly  in  advance  to  Samuel  D.  Hunter,  or  his  assigns,  in 
consideration  that  said  Hunter  and  assigns  give  a  lease  to 
the  United  States  government  of  the  room  now  occupied  hy 
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the  post  office  in  Park  Place^  Greeley,  for  the  use  of  the  post 
office  for  the  term  of  five  years,  at  a  lower  rate  of  rent  than 
an  adequate  compensation  for  said  premises ;  to  the  end  that 
the  post  office  in  Greeley  may  be  kept  in  its  present  location 
for  the  better  accommodation  of  its  patrons. 

"  First  National  Bank  by  J.  M.  Wallace,  Pres.,  f  200." 

The  complaint  alleges  that  other  interested  parties  signed 
the  agreement,  subscribing  different  amounts,  and  that  the 
total  subscription  aggregated  $435  per  annum ;  that  to  meet 
the  active  competition  for  the  location  of  the  post  office4 
Hunter  was  obliged  to  rent  the  room  to  the  United  States 
for  $600  per  year,  whereas  its  rental  value  was  $1,200  per 
year;  and  that  he  effected  a  lease  to  the  United  States  at  an 
annual  rental  of  $600  for  five  yeai-s ;  that  by  virtue  of  the 
lease  the  post  office  remained  on  the  premises  for  the  full  term 
of  five  years ;  that  the  defendant  made  payments  on  its  sub- 
scription, aggregating  $400,  but  refused  any  further  pay- 
ment; and  that  on  the  26th  day  of  December,  1890,  Hunter 
made  a  general  assignment  of  all  his  property  for  the  benefit 
of  his  creditors  to  the  plaintiff  Burton  D.  Sanborn,  who  duly 
qualified  as  assignee,  and  has  ever  since  been  acting  as  such. 

The  answer  denies  that  the  rent  reserved  in  the  lease  to 
the  United  States  was  not  an  adequate  compensation ;  al- 
leges that  the  amount  paid  by  the  bank  to  Hunter  was  $490, 
and  that  prior  to  January  1, 1890,  Hunter  sold  and  conveyed 
the  premises  to  one  Warren  Currier,  and  indorsed  on  the 
lease  an  assignment  to  Currier  of  all  his  right,  title  and  in- 
terest in  the  lease,  to  take  effect  on  that  day.  The  answer 
further  alleges  that  on  July  1, 1891,  on  the  written  request 
of  Currier  and  Hunter,  the  postmaster,  Rudolph  H.  Johns, 
attorned  to  Currier,  and  agreed  to  pay  the  rent  thereafter  to 
him. 

The  defendant  moved  to  strike  out  all  that  portion  of  the 
answer  relating  to  the  assignment  of  the  lease  by  Hunter  to 
Currier,  and  to  the  attornment  of  the  postmaster  to  Currier, 
as  irrelevant  and  immaterial.     The  motion  was  overruled, 
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and  the  plaintiff  replied  at  some  length,  setting  up  a  variety 
of  matters  in  connection  with  the  transfer  to  Currier,  and  the 
assignment  of  the  lease,  to  which  we  do  not  feel  called  upon 
to  give  special  attention.  The  judgment  was  for  the  defend- 
ant. 

The  contention  is  made  on  one  side,  and*  resisted  on  the 
other,  that  by  the  transfer  of  the  property,  and  the  assignment 
of  the  lease,  the  ownership  of  the  contract  passed  from  Hunter 
to  Currier,  and  that  whatever  is  due  upon  it  is  due  to  him. 
It  is  true,  as  a  general  proposition,  that  in  the  case  of  a  lease 
for  years,  a  transfer  of  the  land  carries  with  it  the  rents  accru- 
ing under  the  lease.  Currier  was  entitled  to  the  rent  falling 
due  from  the  United  States  after  the  conveyance  to  him,  by 
virtue  of  his  deed,  and  without  a  special  assignment  of  the 
lease  ;  but  was  the  contract  with  the  bank  of  such  a  chai*ac- 
ter  that  he  was  also  entitled  to  the  several  sums,  as  they 
became  due,  which  the  bank  agreed  to  pay?  To  determine 
this  question  we  must  look  into  the  contract  itself.  Both 
parties  agree  that  the  meaning  of  the  contract  is  that  the 
bank  should  pay  $200  yearly,  if  that  sum  should  be  necessary, 
and  if  it  should  not  be  necessary,  then  such  portion  of  the 
amount  as  should  be  necessary,. to  make  good  to  Hunter  the 
loss  he  would  sustain  in  consequence  of  being  compelled  to 
take  less  than  the  rental  value  of  the  premises  in  order  to 
effect  the  lease.  The  unconti-adicted  evidence  was  that  the 
yearly  rental  value  of  the  premises  was  $1,200.  The  annual 
rental  reserved  was  $600.  The  bank  was  therefore  liable  for 
the  full  amount  of  its  subscription.  The  agreement  was  to 
pay  the  $200  to  Hunter  or  his  assigns  ;  and  were  it  not  for 
what  immediately  follows,  it  might  be  said  that  the  money 
was  payable  to  Hunter  while  he  remained  the  owner  of  the 
property,  and  afterward  to  his  grantee  or  grantees.  But  the 
expressed  consideration  of  the  agreement  was  that  Hunter 
and  his  assigns  should  give  the  lease.  The  effect  of  the  lan- 
guage is  that  the  lease  should  be  given  by  the  owner  of  the 
propei-ty  at  the  time  the  contract  with  the  government  should 
be  completed,  so  that  the  property  should  be  bound  by  the 
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lease,  to  the  end,  as  the  instrument  says,  that  the  post  office 
might  be  kept  in  its  then  location.  The  word  "assigns,"  in 
the  connection  in  which  it  is  used,  means  any  person  or  per- 
sons to  whom  the  property  might  be  transferred  before  the 
execution  of  the  lease,  and  cannot  refer  to  persons  who  might 
succeed  to  the  title  afterwards,  because  no  lease  from  them 
would  be  necessary.  They  would  be  bound  by  the  lease 
already  existing.  If  Hunter  should  remain  the  owner,  and 
make  the  lease,  the  money  would  be  payable  to  him.  But  if, 
before  the  lease  was  made,  Hunter  should  transfer  the  prop- 
erty, and  his  grantee  should  make  the  lease,  then  the  money 
would  be  payable  to  the  grantee.  Hunter  did  make  the 
lease  while  he  had  the  full  power  to  bind  the  property,  and 
the  money  was  therefore  payable  to  him.  No  point,  however, 
is  made  on  the  word  "  assigns  "  as  it  appeara  in  the  contract ; 
the  sole  contention  being  that  the  right  to  receive  the  money 
was  appurtenant  to  the  land,  and  passed  by  the  conveyance. 
We  are  unable  to  assent  to  the  proposition. 

The  contiuct  created  no  relation  resembling  that  of  land- 
lord and  tenant  between  the  parties.  The  subscribers  ac- 
quired no  interest  or  right  in  the  premises.  The  money 
agreed  to  be  paid  was  not  payable  as  rent.  The  law  of  land- 
lord and  tenant  had  no  applicability  whatever  to  the  trans- 
action. Between  landlord  and  tenant  there  is  a  privity  of 
estate.  The  tenant  holds  by  his  landlord's  title.  Each  owes 
to  the  other,  so  long  as  the  relation  of  landlord  and  tenant 
exists,  certain  duties  which  are  incident  to  that  relation,  and 
are  the  legal  consequences  of  the  privity  of  estate.  It  is 
in  virtue  of  this  privity  that  the  rents  follow  the  reversion, 
and  that  the  successor  in  title  becomes  the  landlord.  Tay- 
lor's Landlord  and  Tenant,  sees.  425,  486;  Washburn  on 
Real  Property,  (marginal  pages)  316,  887. 

The  defendant,  presumably  having  in  view  some  benefit, 
direct  or  indirect,  to  be  derived  to  itself  from  the  retention 
of  the  post  office  in  the  location  it  then  occupied,  and  in 
order  to  compensate  Hunter  for  the  disadvantageous  lease 
he  would,  by  reason  of  competition,  be  probably  compelled 
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to  make  in  order  to  accomplish  the  purpose,  agreed  to  pay 
him  a  sum  of  money,  in  yearly  installments,  in  consideration 
that  he  would  make  the  lease.  The  moment  he  executed  the 
lease  to  the  United  States,  the  contract  was  fully  exeimted 
on  his  part,  and  the  money  which  the  bank  agreed  to  pay 
became  an  indebtedness  against  it  in  his  favor.  The  con- 
tract gave  the  bank  no  right  in  the  premises,  or  interest  iti  the 
lease.  When  Hunter  made  the  lease,  he  had,  so  far  us  the 
bank  was  concerned,  nothing  further  to  do.  He  owed  it  no 
farther  duty.  The  absence  of  privity  of  estate  involved  the 
absence  of  its  consequences;  and  the  transfer  of  the  laiid^ 
while  it  carried  the  accruing  rents,  which  were  the  product 
of  the  land,  did  not  carry  a  mere  indebtedness,  in  an  :iction 
for  the  recoveiy  of  which  the  land  or  its  possession  could 
not  figure. 

The  motion  to  strike  should  have  been  sustained.  The 
matter  objected  to  was  wholly  irrelevant  and  immaterial* 
The  evidence  showed  that  the  defendant  was  entitled  to  a 
credit  of  $490.00  instead  of  $400.00 ;  but  there  was  no  evi- 
dence whatever  which  authorized  the  rendition  of  judgment 
in  favor  of  the  defendant.  Upon  the  record  the  plaintiff  was 
entitled  to  the  full  unpaid  balance. 

The  judgment  must  be  reversed. 

Heversed. 


Town  of  Colobado  City  v.  Townsbnd. 

1.  EvmsirGX. 

Proof  of  negotialdoiiB  and  propositions  antecedent  to  the  execution  of  a 
written  agrecrment  is  inadmissible  for  the  purpose  of  adding  terms 
or  conditions  not  expressed  therein. 

2.  CONTBAOTS. 

The  -written  contract  by  which  the  appellee  agreed  to  furnish  tho  appel- 
lant electric  lights  for  the  town  provided  that  there  should  be  no 
assignment  of  the  contract  without  appellant's  consent.  The  appel- 
lee sold  his  electric  plant  and  it  was  removed,  but  he  oontlnued 
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to  fumifih  light  derived  from  some  other  sooroe.    Held^  that  he  was 
entitled  to  recover  under  his  contract. 

Appeal  from  the  District  Court  of  El  Paso  County. 

On  the  19th  day  of  June,  1893,  appellant  and  appellee 
made  the  following  contract : 

^^  For  and  in  consideration  of  the  sum  of  thirteen  dollars 
($13.00)  per  month  for  each  arc  light  furnished  to  said  party 
of  the  second  part,  the  said  party  of  the  first  part  agrees  to 
furnish  lights,  and  to  light  the  streets  and  parks  of  Colorado 
City  by  electricity,  for  the  period  of  ten  (10)  yeai-s  from  the 
first  day  of  October,  1893,  with  as  many  arc  lights  as  said 
party  of  the  second  part  shall  require,  not  less  than  nineteen 
(19)  ;  said  lights  to  be  arc  lights  known  as  two  thousand 
(2,000)  candle  power  lights,  such  as  are  furnished  to  the  said 
party  of  the  second  part. 

"  Said  party  of  the  first  part  further  agrees  to  furnish  addi- 
tional lights  in  excess  of  the  number  of  nineteen  (19)  as  the 
city  council  of  the  party  of  the  second  part  may  require  and 
demand,  and  also  agrees  to  locate  and  maintain  the  lights  so 
furnished  at  such  points  and  in  such  places  as  the  second 
party  may  direct,  but  no  new  lights  furnished  as  aforesaid 
shall  be  located  at  a  greater  distance  than  two  (2)  blocks 
from  the  next  adjoining  light ;  and  said  second  party  agrees 
to  pay  to  said  party  of  the  first  part,  for  each  additional  light 
80  furnished,  the  sum  of  thirteen  dollars  ($13.00)  per  month, 
said  party  of  the  second  part  hereby  agreeing  to  accept  said 
lights  of  the  above-mentioned  power  and  kind  for  the  period 
of  ten  (10)  years,  upon  the  terms  and  conditions  herein 
named.  Said  second  party  agrees  to  pay  said  first  party  on 
the  10th  of  each  and  every  month  at  and  after  the  rate  of 
f;13.00  per  month  for  each  arc  light  used  the  preceding  month. 
Said  party  of  the  first  part  hereby  agrees  to  turn  on  the  light 
so  furnished  at  a  time  not  more  than  one  hour  after  sunset  in 
each  day,  and  reserves  the  right  to  turn  off  said  lights  at  not 
earlier  than  one  hour  before  sunrise  in  each  day.  It  is  further 
agreed  that  said  party  of  the  first  part  may  assign  and  trans- 
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fer  all  his  rights,  or  any  portion  of  the  same,  in  this  contract, 
to  any  individual  or  electric  light  company  hereafter  to  be 
formed,  upon  consent  of  said  party  of  the  second  part,  upon 
the  condition  that  said  assignee  shall  agree  to  conform  to  all 
the  conditions,  terms,  and  reservations  of  this  contract.  The 
said  party  of  the  first  part  further  agrees  that  if,  at  any  time 
during  the  term  of  this  agreement,  it  shall  become  a  well- 
known,  fixed  and  established  fact  in  electric  lighting,  that 
electricity  for  the  purpose  of  arc  lighting  can  be  distributed 
by  other  and  less  costly  processes  than  those  at  present  known 
to  be  practicable,  and  as  a  proper  and  legitimate  method,  fully 
developed  and  in  general  use,  then  in  such  case  said  party  of 
the  second  part  may  demand  from  said  party  of  the  firet  part, 
or  his  assigns,  such  modifications  of  this  contract  as  shall  give 
said  second  party  an  equitable  benefit  arising  from  such  new 
process.  Such  demand  for  modification  of  this  contract  shall 
be  made  in  writing  by  said  party  of  the  second  part,  and  in 
case  said  parties  hereto  shall  not  be  able  to  agree  as  to  the 
terms,  conditions  and  modifications  hereof,  the  same  shall  be 
submitted  to  three  (8)  arbitrators,  one  arbitrator  to  be  chosen 
by  each  party  hereto,  and  the  two  so  chosen  shall  choose  a 
thud.  The  finding  of  such  arbitrators  so  named  to  be  final 
and  conclusive  on  each  party  as  to  all  matters  submitted  to 
them." 

On  December  8,  1894,  appellee  brought  suit  to  recover 
11,235  and  interest ;  alleging  nonpayment  of  $247  each  month 
for  the  months  of  June,  July,  August,  September,  and  Octo- 
ber, 1894 ;  alleging  full  compliance  by  him  with  the  terms  of 
the  contract. 

Appellant  answered,  denying  any  indebtedness ;  that  appel- 
lee had  complied  with  his  contract, — and  denied  that  appellee 
had  furnished  any  lights  after  the  1st  day  of  June,  1894,  and 
added  the  following  special  defenses  : 

"  (1)  That  on  the  10th  day  of  June,  1893,  said  O.  C.  Town- 
send  entered  into  a  contract  with  defendant,  and  agreed  to 
erect  an  electric  light  plant  at  the  glass  works,  and  to  light 
the  defendant  town  from  said  plant,  for  a  period  of  ten  years, 
at  thirteen  dollars  per  light  per  month. 
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^^  (2)  That  said  plaintiff  did,  under  said  contract,  erect  an 
electric  light  plant,  procured  a  franchise  from  said  town,  and 
erected  poles,  wires,  and  arc  lights,  and  began  to  furnish 
lights  and  light  said  town,  and  continued  so  to  do  until  about 
the  22d  day  of  May,  1894,  when  said  plaintiff  took  out  his 
plant,  removed  it  from  said  town,  took  down  his  wires,  poles, 
and  lights,  and  put  it  out  of  his  power  to  fulfill  said  contract. 

"  (3)  That  after  said  contract  was  entered  into,  on,  to  wit, 
the  19th  day  of  June,  1893,  plaintiff  and  defendant  made  a 
supplementary  agreement  for  the  government  of  the  proposed 
electric  light  company  which  said  plaintiff  represented  he  was 
about  to  form,  and  which  is  the  alleged  contract  set  foith  in 
plaintiff's  complaint.  And  for  a  second  and  further  answer 
defendant  says  that  on  or  about  the  22d  day  of  May,  1894, 
the  plaintiff  transferred  his  right  to  light  the  said  defendant 
town  to  The  El  Paso  Electric  Company,  a  company  formed 
and  in  existence  on  or  before  June  19, 1893,  without  the  con- 
sent and  against  the  protest  of  this  defendant,  and  as  soon  as 
the  said  transfer  became  known  to  this  defendant,  to  wit,  on 
or  about  the day  of  June,  1894,  said  plaintiff,  his  suc- 
cessors, attorneys,  and  agents,  were,  and  have  been  many 
times  since,  notified  to  furnish  no  more  lights,  and  to  do  noth- 
ing whatsoever  under  said  contract,  and  that  said  contract 
was  wholly  rescinded.  The  defendant  further  says  that  the 
alleged  contract  was  made  with  the  plaintiff  for  the  sole  pur- 
pose of  establishing  a  local  and  home  industry,  as  the  plain- 
tiff well  knew,  and  that  in  order  to  induce  the  plaintiff  to 
establish  the  said  electric  light  plant,  and  make  it  a  substan- 
tial and  permanent  institution,  the  defendant  agreed  to  pay 
him  (the  said  plaintiff)  a  large  sum  of  money  in  excess  of 
what  other  companies,  located  at  Colorado  Springs  and  else- 
where, would  have  furnished  them  for ;  and  all  this  the  plain- 
tiff well  knew,  but,  disregarding  the  spirit  and  letter  of  the 
contract,  he,  on  or  about  the  22d  day  of  May,  1894,  removed 
the  said  plant,  together  with  all  the  poles,  wires,  and  all 
other  appliances  necessary  to  supply  the  said  lights  to  the 
defendant  town,  and  assigned  his  right  to  the  contract  to  The 
£1  Paso  Electric  Light  Company,  as  aforesaid." 


1897.]  CoLOBADO  City  v.  Towksbnd.  258 

The  case  was  tried  to  the  court  on  the  27th  and  28th  days 
of  February,  1896.  The  court  found  for  the  plaintiff  (appel- 
lee). A  motion  for  a  new  trial  was  made  and  overruled,  and 
judgment  entered  for  $1,272.50,  and  exception  taken,  and  an 
appeal  to  this  court. 

Mr.  John  R.  Watt  and  Mr.  O.  F.  Ingbahah,  for  appel- 
lant. 

Messrs.  Vanatta  &  Cunningham,  for  appellee. 

Rbbd,  p.  J.,  delivered  the  opinion  of  the  court. 

There  are  seveml  errors  assigned,  some  of  which  are  not 
sufficiently  specific  to  notify  the  court  of  what  counsel  com- 
plain. The  third,  fifth,  sixth,  seventh,  eighth,  and  ninth  are 
of  this  character, — so  general  that  they  fail  to  designate  any- 
thing. The  fii'st  and  fourth  are  to  the  effect  that  the  court 
erred  in  excluding  evidence  of  the  negotiations  of  the  parties 
prior  to  the  making  of  the  written  agreement,  and  also  erred 
in  not  considering  the  negotiations  and  conversations  that 
occurred  before  the  making  of  the  agreement.  The  second, 
that  the  court  erred  in  refusing  to  allow  appellant  to  prove 
that  The  £1  Paso  Electric  Company  offered  to  furnish  the 
lights,  under  a  contract  of  the  same  kind,  at  $10.00  per  light. 
The  eighth,  to  the  effect  that  the  court  erred  in  awarding  a 
judgment  to  the  appellee,  because  "  the  record  shows  that  ap- 
pellee assigned  his  contract  to  The  £1  Paso  Electric  Light 
Company  without  the  consent  of  appellant."  These  are  the 
only  assignments  of  error  that  need  be  noticed,  and  some  of 
them  can  be  very  summarily  disposed  of. 

The  testimony  offered  and  refused,  upon  which  the  firet 
and  fourth  assignments  were  based,  in  regard  to  negotiations 
and  convei-sations  between  the  parties  preceding  the  making 
of  the  contract,  was,  according  to  a  well-settled  and  universal 
rule  of  law,  cleaily  inadmissible.  The  agreement  reached  by 
the  parties  was  embodied  in  the  written  contract.     What,  in 
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the  way  of  bargaining,  that  preceded,  was  of  no  importance 
whatever. 

The  second  assignment  may  be  disposed  of  equally  as  sum- 
marily. It  may  have  been  the  duty  of  the  officers  of  appel- 
lant to  have  accepted  the  offer  of  The  El  Paso  Electric 
Company  at  $10.00  per  light ;  but  failing  to  accept,  and  con- 
tracting to  pay  appellee  $13.00  for  each  light,  we  cannot 
conceive  how  evidence  of  the  offer  at  $10.00  could  affect 
appellee's  right  to  recover  the  amount  appellant  had  agreed 
to  pay.  If  the  testimony  had  been  admitted,  its  only  effect 
could  have  been  to  convict  appellant  of  a  want  of  business 
sense,  or  of  fraud. 

The  only  question  of  legal  importance  is  that  presented  by 
the  eighth  assignment  of  error, — that  the  court  erred  in  find- 
ing for  appellee,  because  he  had  assigned  his  contract  without 
the  consent  of  appellant.  The  contract  clearly  provides  that 
there  can  be  no  assignment  without  the  consent  of  appellant. 
The  testimony  shows  that  appellee  appeared  before  the  board, 
produced  an  assignment  that  he  proposed  to  execute,  assign- 
ing his  contract  to  The  El  Paso  Electric  Company,  and  asked 
consent  to  make  the  transfer,  which  was  refused,  and  he 
notified  that  he  would  be  required  to  furnish  no  more  lights. 
There  is  no  evidence  that  he  made  any  transfer  of  his  con- 
tract, or  that  any  one  else  was  substituted  in  his  stead,  or 
attempted  to  be,  or  succeeded  him.  He  had  sold  out  his 
pjant,  and  it  had  been  removed.  By  reference  to  the  con- 
tract, it  will  be  seen  that  there  was  no  provision  that  appellee 
should  erect  and  maintain  a  plant  for  generating  electricity. 
Such  may  have  been  the  intention  of  appellant,  but  it  was 
not  expressed  by  the  contract.  He  was  to  light  the  town  as 
specified.  There  is  no  allegation  of  failure  to  perform.  It 
is  true  that  it  was  averred  in  the  answer  that  he  had  sold  out 
his  machinery,  and  made  it  impossible  to  generate  the  elec- 
tricity in  the  town ;  but  that  did  not  disqualify  him  from 
complying  with  the  contract,  and  furnishing  electricity  from 
another  source,  which  it  appears  he  did.  It  is  not  alleged 
nor  shown  that,  by  reason  of  anything  done  by  appellee,  appel- 
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lant  had  to  supply  and  pay  for  lights  from  another.  It 
appears  that  appellee  had  contracted  with  The  El  Paso  Elec- 
tric Company  to  supply  him  with  electricity  at  Colorado  City 
to  continue  his  contract,  and  that  he,  in  person,  was  comply- 
ing with  the  contract  by  means  of  the  contract  made  by  bira 
with  the  El  Paso  Company.  The  appellant  having  kiled  to 
establish  by  the  evidence  any  legal  defense  to  the  action,  t!ie 
judgment  of  the  district  court  must  be  affirmed. 

Affirmed, 


Mbskbw  v.  City  of  Highlands. 

1.  LiQUOB  Tbaffic— Licenses. 

Exclusive  jurisdiction  is  given  to  cities  and  towns  to  prohibit  th^  ea\q 
of  Uquor  witliin  their  limits  and  for  a  distance  of  one  milo  beyond. 
Held,  in  a  case  where  the  defendant  was  found  guilty  of  seltin^  liq- 
uor in  violation  of  an  ordinance  of  a  town  within  the  spociQad  dis* 
tance  of  that  town  and  another,  but  not  within  the  limits  o£  eitlier, 
when  he  neither  pleaded  nor  proved  possession  of  a  UoonBe  from  the 
adjacent  town,  the  conviction  must  be  upheld. 

2.  Same. 

It  seems  that  the  selling  of  liquor  at  a  place  within  the  one  mile  limit 
of  two  towns,  but  not  within  the  corporate  limits  of  either,  is,  with- 
out a  license  from  both,  unlawful. 

8.  Samb. 

A  county  license  to  sell  liquor  is  not  available  as  a  defence  to  a  proseon- 
tion  for  selling  in  violation  of  a  town  ordinance. 

Error  to  the  County  Court  of  Arapahoe  County, 

Mr.  W.  T.  RoQEBS  and  Mr.  John  T.  Deweese,  for  plain- 
tiff in  error. 

Mr.  F.  A.  Williams  and  Mr.  G.  Q.  Richmond,  for  de- 
fendant in  error. 

BissBLL,  J.,  delivered  the  opinion  of  the  court. 

James  Meskew  was  prosecuted  before  a  magistrate  for  the 
unlawful  sale  of  liquors  against  the  provisions  of  an  ordi- 


256  Meskew  v.  Highlands.  [Jan.  T., 

nance  of  the  town  of  Highlands.  He  was  convicted  and 
fined.  He  then  prosecuted  an  appeal  to  the  county  court, 
where  the  case  was  again  tried,  and  he  was  found  guilty,  and 
sentenced  to  pay  a  fine  of  $200.  From  the  latter  judgment 
he  prosecutes  error  to  this  court,  and  seeks  to  revei-se  it  on 
two  general  propositions.  These  are  the  only  matters  of 
sufficient  consequence  suggested  by  the  record  or  in  the 
briefs  of  counsel  to  require  consideration,  or  on  which  the 
judgment  could  be  reversed.  The  bases  of  these  contentions 
are  that  the  point  at  which  Meskew  sold  the  liquor,  which 
was  adjudged  a  crime  as  against  the  ordinance,  was  within  the 
county  of  Jefferson,  and  also  within  a  mile  of  other  incor- 
porated towns  in  the  limits  of  Arapahoe  county. 

We  are  relieved  of  any  embarrassment  or  difficulty  in  the 
settlement  of  these  errors  by  a  decision  of  the  supreme  court 
rendered  in  1896.  People  v.  Bairns^  20  Colo.  489.  In  a 
lucid  and  satisfactory  opinion  by  Mr.  Justice  Campbell  both 
these  questions  have  been  resolved  against  the  plaintiff  in 
error.  It  will  neither  advantage  the  defendant  nor  be  of 
benefit  to  the  profession  to  restate  the  reasons  on  which  that 
decision  is  based.  In  this  case,  as  in  that,  the  defendant 
neither  pleaded  nor  proved  as  a  defense  the  possession  of  a 
license  from  the  other  adjacent  towns.  It  is,  therefore,  of  no 
consequence  that  the  facts  happened  to  be  as  they  are  con- 
tended with  respect  to  the  location  of  the  other  incorpora- 
tions ;  and  since  it  appears  from  the  record  that  he  sold  liquor 
within  the  limit  of  a  mile  of  Highlands,  contrary  to  an  ordi- 
nance, which  was  proven,  his  guilt  was  established. 

The  other  defense^-of  a  license  from  the  county  authori- 
ties of  Jefferson  county — ^is  equally  unavailable.  Exclusive 
jurisdiction  is  by  the  legislature  conferred  on  towns  and  cit- 
ies to  prohibit  the  sale  of  liquors  within  their  limits  and  a 
certain  specific  distance  beyond,  and  when  the  towns  or  cit- 
ies have  acted  in  the  premises,  and  passed  ordinances  prohib- 
iting the  sale  of  liquor  at  the  place  where  the  crime  is  alleged 
to  have  been  committed,  it  is  no  defense  to  either  insist  or  prove 
that  the  defendant  possesses  a  license  issued  by  the  county 
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authorities.  We  are  unable  to  discover  any  difference  in 
principle  between  the  possession  of  a  license  from  the  county 
authorities  of  Arapahoe  county,  which  happened  to  be  the 
fact  in  the  Haims  Case^  and  the  possession  of  a  license  from 
the  authorities  of  Jefferson  county.  The  legislature  undoubt- 
edly has  the  right  to  confer  on  towns  the  exclusive  right  to 
regulate  and  license  the  sale  of  liquoi-s,  and  to  prescribe  the 
territory  over  which  their  jurisdiction  shall  extend.  That 
that  jurisdiction  runs  beyond  the  limits  of  a  particular  county 
seems  to  be  entirely  within  the  legislative  power,  which  may, 
in  its  discretion,  provide  for  this  class  of  cases.  This  prin- 
ciple seems  to  be  recognized  in  another  case  in  the  uamt! 
volume,  although  it  concerns  a  totally  different  question. 
City  of  Denver  v.  Coulehan^  20  Colo.  471. 

These  considerations  dispose  of  the  only  errors  urged  on 
the  argument,  or  of  sufficient  consequence  to  admit  of  dis- 
cussion ;  and,  since  the  judgment  is  fully  sustained  by  thei^e 
authorities,  it  must  be  affirmed. 

Affirmed^ 


DOYLB  BT  AL.  V.  HbROD. 

1.  LiKN  OP  Execution. 

Ordinarily,  an  execution  binds  the  property  of  the  judgment  defend- 
ant from  the  time  when  the  writ  comes  into  the  hands  of  the  of- 
ficer. 

2.  Samk. 

If,  by  any  act  of  the  judgment  creditor,  an  execution  in  the  hands  of  an 
officer  is  held  for  a  time  unexecuted,  or  without  attempt  at  oxi^cu^ 
tion,  it  is,  during  that  time,  inoperative  as  against  other  creditors. 

Appeal  from  the  District  Court  of  Pueblo  County. 

Mr.  L.  A.  Cbanb,  for  appellants. 

Messrs.  MgFeely  &  Ritteb,  for  appellee. 
Vol.  IX— 17 
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Thomson,  J.,  delivered  the  opinion  of  the  court. 

Replevin  by  the  appellants  against  the  appellee  for  certain 
goods  and  chattels.  The  defendant  was  a  constable,  and 
levied  an  execution  issued  by  a  justice  of  the  peace  on  a 
judgment  recovered  before  him  by  Minnie  A.  Foss  against 
Harriet  Henry  upon  the  goods.  The  plaintiffs  claimed  title 
by  virtue  of  a  chattel  mortgage  upon  the  same  goods,  exe- 
cuted to  them  by  Hamet  Henry.  The  execution  was  issued 
and  delivered  to  the  constable  on  the  25th  day  of  August, 
1894,  and  the  mortgage  was  executed  on  the  27th  and  re- 
corded on  the  30th  of  the  same  month.  The  cause  was  tried 
by  the  court.  The  only  question  in  the  case  was  one  of 
priority  of  lien  between  the  mortgage  and  the  execution. 
The  court  resolved  that  question  in  favor  of  the  defendant, 
giving  him  judgment  accordingly. 

The  defendant  testified  that  after  the  execution  came  into 
his  hands  the  attorney  of  Foss  directed  him  to  hold  the  writ 
until  he  should  receive  notice  of  the  goods  to  be  levied  upon  ; 
that  he  understood  from  what  the  attorney  said  that  he  was 
not  to  levy  until  the  attorney,  or  the  agent  of  Foss,  should 
point  out  the  goods ;  and  that  nothing  further  was  done  in 
relation  to  the  matter  until  the  8d  day  of  September  follow- 
ing, when  either  the  attorney  pr  the  agent  informed  him 
where  the  goods  to  be  levied  on  were,  and  he  made  the  levy 
on  that  day.  The  foregoing  was  substantially  the  defend- 
ant's testimony,  and  there  was  no  other  evidence  on  the  sub- 
ject. 

Ordinarily,  an  execution  binds  the  property  of  the  judg- 
ment defendant  for  the  payment  of  the  judgment  from  the 
time  when  the  writ  comes  into  the  hands  of  the  officei's. 
This  execution  was  delivered  to  the  constable  before  the 
chattel  mortgage  was  executed  or  recorded,  and  its  lien  was 
therefore  prior  to  that  of  the  mortgage,  unless,  in  conse- 
quence of  the  direction  from  the  attorney,  the  right  of  the 
judgment  plaintiff  to  assert  priority  of  lien  was  lost.  It 
seems  to  be  settled  that  an  execution  held  subject  to  an  order 
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of  that  kind  does  not  bind  the  goods  of  the  judgment  debtor 
as  against  creditors  who  are  diligent.  The  duty  of  the  officer 
receiving  the  writ  is  to  execute  it  without  delay ;  and  if,  by 
any  act  of  the  judgment  creditor,  the  writ  is  held  for  a  time 
unexecuted,  or  without  attempt  at  execution,  it  is,  during 
that  time,  inoperative  as  against  other  creditors.  Williams 
V.  MeUor,  12  Colo.  1. 

It  is  clear  that  nothing  was  done  towards  levying  this 
execution  until  after  the  chattel  mortgage  was  recorded,  and 
it  seems  equally  clear  that  the  delay  was  in  consequence  of 
directions  received  from  the  attorney  of  the  judgment  plain- 
tiff. The  execution  was,  therefore,  not  a  lien  until  the  levy ; 
but  in  the  meantime  the  lien  of  the  mortgage  attached,  and 
so  took  priority.     Let  the  judgment  be  reversed. 

Reversed. 


Bell  v.  Kaufman  bt  al. 

1.  Fbaud — Contracts — Rescission. 

Fraad  renders  all  contracts  voidable,  both  at  law  and  in  equity. 

2.  Sams. 

The  fraad  for  which  a  contract  may  be  rescinded  must  have  been  suc- 
cessful in  deceiving  and  have  been  acted  upon  by  the  party  deceived. 

8.  Same— EviDSNCB. 

Where  the  seller  rescinds  the  sale  and  brings  replevin  to  recover  the 
goods,  testimony  by  the  purchaser  that  he  did  not  intend  to  cheat, 
deceive  or  defraud,  is  inadmissible. 

4.  Same. 

To  authorise  the  rescission  of  a  sale  on  the  ground  of  false  representa- 
tions on  part  of  the  purchaser,  it  is  not  necessary  that  the  repre- 
sentations should  have  been  the  sole  cause  or  even  the  principal 
inducement  It  is  enough  if  they  had  material  influence  upon  the 
plaintifif,  though  combined  with  other  motives. 

5.  Sams. 

If  a  purchaser  makes  false  representations  as  to  his  ability  to  pay,  his 
property  or  credit,  a  sale  upon  credit  is  void;  and,  as  between  the 
parties,  no  title  passes. 

6.  JuBY— Cbedibility  of  Witnesses. 

The  jury  are  the  judges  of  the  credibility  of  the  witnesses;  and  in  de- 
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terminiDg  this,  they  may  consider  the  situation  of  the  witnesses  and 
the  cii-cumstances  in  regard  to  the  controyersy  which,  in  human 
experience,  are  known  to  affect  perception,  memory  and  judgment. 

Appeal  from  the  District  Court  of  Clear  Creek  County . 

A  SUIT  of  replevin  of  a  lot  of  ready-made  clothing  alleged 
to  have  been  worth  $579,  of  which  appellees  were  the  ori^nal 
ownei*s.  Appellant  was  sheriff  and  seized  the  goods  upon  a 
writ  of  attachment  at  the  suit  of  I.  L.  Rachofsky  v.  David 
Hepner.  Plaintiffs  filed  the  following  replication  to  the  an- 
swer of  the  appellant : 

"  That  said  David  Hepner  was  not  the  owner  of  the  goods 
and  chattels  replevied  at  the  time.  Deny  that  said  goods 
and  chattels  were  subject  to  levy  under  attachment  of  I.  L. 
Rachofsky.  That  said  Hepner,  for  the  purpose  of  inducing 
plaintiffs  to  sell  and  deliver  said  goods  to  him,  represented  to 
plaintiffs  that  he  was  solvent  and  worth  the  sum  of  $9,000 
over  and  above  all  his  liabilities,  and  that  all  his  debts  and 
liabilities  did  not  at  that  time  amount  to  more  than  $«S,000, 
and  that  said  representations  were  made  for  the  purpose  of 
obtaining  said  goods  on  time  credit.  That  plaintiffs  relied 
upon  said  representations,  and  were  thereby  induced  to  sell 
said  goods  to  Hepner  on  credit.  That  said  representations 
were  false,  and  by  Hepner  known  to  be  so  at  the  time  they 
were  made.  That  Hepner  was  then  insolvent  and  knew  him- 
self to  be  so.  That  at  the  time  when  said  representations 
were  made  the  said  Hepner  was  indebted  to  one  I.  L.  Rachof- 
sky in  a  sum  exceeding  $4,569,  and  to  one  Alexander  Ritt- 
master  in  a  sum  exceeding  $8,995,  and  to  divers  other  per- 
sons unknown  to  plaintiffs  in  a  sum  exceeding  $ ,  and 

that  said  representations  were  made  with  intent  to  deceive 
and  defraud  the  plaintiffs.  That  plaintiff  rescinded  the  sale 
of  the  goods  and  chattels  to  Hepner  immediately  upon  the 
discovery  of  the  fraud  practiced  upon  them,  and  did  imme- 
diately bring  their  action  to  recover  possession  of  said  goods 
and  chattels,  and  that  the  purchase  price  of  the  same  nor  any 
part  thereof  has  been  paid  to  plaintiff." 
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The  case  was  tried  to  a  jury,  to  whom  the  following  in- 
Btnictions  were  given,  Nos.  6  and  8  being  the  only  ones  that 
require  attention : 

^^  The  court  instructs  the  jury  that  you  are  the  judges  of 
the  credibility  of  the  witnesses  and  the  weight  to  be  attached 
to  the  testimony  of  each  and  all  of  them,  and  you  are  not 
bound  to  take  the  testimony  of  any  witness  as  absolutely 
true,  and  you  should  not  do  so  if  you  are  satisfied  from  all 
the  facts  and  circumstances  proved  on  the  trial  that  such 
witness  has  testified  falsely  in  any  matter  testified  to  by  him, 
or  if  his  testimony  is  contrary  to  the  experience  of  men 
under  like  circumstances." 

"  If  the  jury  believes  from  the  evidence  that  Hepner  ob- 
tained the  goods  in  question  from  the  plaintiff  upon  credit 
without  making  to  them  any  false  statement  or  misrepresen- 
tations as  to  his  financial  worth  or  ability  to  pay  for  said 
goods,  but  honestly  and  in  good  faith  and  with  the  inten- 
tion of  paying  therefor,  then  your  verdict  should  be  for  the 
defendant.'* 

Excepted  to  by  defendant. 

The  following  instmctions  were  asked  by  the  defendant 
and  refused  by  the  court : 

^^The  jury  are  instructed  that  they  cannot  find  for  the 
plaintiff  in  the  case  unless  they  believe  from  the  evidence : 
Firsts  that  Hepner  purchased  the  goods  from  plaintiffs  upon 
false  and  fraudulent  representations  made  to  them  for  the 
purpose  of  obtaining  the  same  and  without  any  intention  of 
paying  for  them  ;  and,  9eeond^  that  Rachofsky  and  Rittmas- 
ter,  his  attaching  creditors,  had  knowledge  of  such  fraudulent 
purpose,  upon  the  part  of  Hepner  at  the  time  they  caused 
their  writs  of  attachment  to  be  levied,  and  if  the  jury  find 
that  both  of  these  conditions  do  not  concur,  their  verdict 
must  be  for  the  defendant." 

Refused  and  exception  taken. 

^  The  court  further  instructs  the  jury  that  in  this  case, 
before  the  plaintiffs  under  the  law  would  be  allowed  to  re- 
scind the  contract  of  sale  of  the  goods  replevied,  they  must 
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believe  from  the  evidence  that  Hepner  purchased  the  good^ 
with  the  intent  never  to  pay  for  the  same,  and  this  intent  is 
a  question  of  fact  to  be  found  by  the  jury  from  all  the  cir- 
cumstances and  surroundings  of  Hepner  at  the  time  when  he 
made  the  purchase.*' 

Refused  and  excepted  to. 

"  The  court  instructs  the  jury  if  they  believe  from  the  evi- 
dence that  Hepner  purchased  the  goods  from  the  plaintifiFs, 
and  at  the  time  of  such  purchase  he  had  an  honest  belief 
that  he  had  the  financial  ability  to  pay  the  purchase  price 
thereof,  and  that  he  fully  intended  at  the  time  of  such  pur- 
chase to  pay  the  purchase  price  of  the  same,  then  the  jury 
may  take  these  facts  into  consideration  in  determining  the 
character  of  the  representations  made  (if  you  believe  from 
the  evidence  any  such  representations  were  made  at  the  time 
of  such  purchase)." 

Refused  and  exception  taken. 

"The  jury  are  instructed  that  if  they  believe  from  the 
evidence  that  Rachofsky  and  Rittmaster,  the  attaching  credit- 
ors of  Hepner,  had  no  notice  of  the  misrepresentations  of 
Hepner  (that  is,  if  they  believe  such  misrepi'esentations  were 
made  to  the  plaintiffs  in  this  suit^  concerning  his  financial 
standing  and  the  conditions  of  his  assets  and  liabilities  at 
the  time  they  oaused  their  writs  of  attachments  to  be  levied 
upon  the  goods  so  purchased,  then  they  cannot  be  affected 
by  such  representations,  and  your  verdict  should  be  for  the 
defendant." 

Refused  and  exception  taken. 

^  The  jury  are  instructed  that  the  plaintiffs  admit  in  their 
pleadings  the  indebtedness  claimed  by  the  attaching  credit- 
ors against  Hepner  at  the  time  of  the  commencement  of  their 
actions  in  attachment,  and,  further,  the  plaintiffs  do  not  charge 
any  fraud  or  collusion  as  between  said  attaching  creditors 
and  Hepner  in  the  commencement  of  their  suit,  or  charge 
any  knowledge  upon  the  part  of  said  attaching  creditors  of 
the  fraudulent  character  of  Hepner's  purchase  from  the  plain- 
tiffs, and  no  issues  are  made  up  between  the  parties  to  this 
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action  concerning  the  same.  You  are,  therefore,  to  consider 
in  yoar  deliberations  said  indebtedness  as  bona  fide  and  said 
attaching  creditors  as  innocent  of  any  fraud  upon  the  part 
of  Hepner,  if  you  believe  there  was  such  fraud." 

The  jury  found  for  the  plaintiflFs  and  the  value  of  the  prop- 
erty to  be  $293.60.  Judgment  upon  the  verdict  and  an  ap- 
peal to  this  couit. 

Mr.  C,  C,  Post  and  Mr.  Alvin  Marsh,  for  appellant. 

Mr.  A.  D.  BuLLis,  for  appellees. 

Reed,  P.  J.,  delivered  the  opinion  of  the  court. 

A  great  mass  of  testimony  was  taken,  covering  nearly  one 
hundred  pages  of  printed  abstract,  and  part  of  which  was 
depositions  and  documentary.  Tiie  evidence  shows  conclu- 
sively that  at  the  time  that  Hepner  purchased  the  goods  in 
question  from  appellees  he  was  hopelessly  insolvent  and  that 
within  about  thirty  days  after  the  last  purchase  was  closed 
up  by  the  sherifiF ;  also  that  Hepner  made  to  appellees  and 
their  agent  false  and  fraudulent  statements  in  regard  to  his 
solvency,  the  amount  he  was  worth  and  his  liabilities.  It 
was  also  testified  by  appellees  and  Metz,  their  agent,  that  the 
sale  was  induced  and  made  by  appellees  upon  the  false  state- 
ments of  Hepner.  It  was  also  shown  that  the  goods  were 
delivered,  went  into  the  geneml  stock  of  Hepner  upon  his 
shelves,  and  were  identified  and  taken  out  of  the  stock  upon 
writ  of  replevin. 

The  questions  presented  are  of  law  :  1st.  Whether  appel- 
lees could  under  the  conditions  and  circumstances  rescind 
the  contract  of  sale  and  retake  the  goods.  2d.  In  regard  to 
the  instructions  of  the  court  given  and  refused. 

There  are  several  minor  questions  presented  by  assign-: 
ments  of  error  based  upon  the  admission  and  refusal  of  evi- 
dence.   Although,  perhaps,  the  rulings  in  some  minor  respects  ^ 
were  open  to  criticism,  we  find  no  serious  enor  that  could  have 
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prejudiced  appellant  or  changed  the  result.     One  supposed 
error  may  be  briefly  examined : 

Hepner  was  asked :  ^^  Q.  At  the  time  you  made  this  pur- 
chase of  Kaufman  Bros.,  you  may  state  at  that  time  what, 
if  anything,  was  your  ability  to  pay  whatever  you  purchased 
of  them  ?  "  Objection  sustained.  **  Q.  State  why  you  did 
not  continue  business?"  Objection  sustained.  **Q.  State 
if  you  expected  to  go  on  and  continue  business?  A.  Yes." 
Stricken  out.  It  is  claimed  that  for  the  purpose  of  rebut- 
ting the  presumption  of  fi-aud  the  explanatory  statements 
should  have  been  received.  We  cannot  see  that  any  answers 
that  might  have  been  given  to  the  questions  asked  would  have 
had  that  effect.  The  statements  maide  to  Kaufman  were  in 
regard  to  his  financial  condition,  that  he  had  a  stock  worth 
$12,000,  $2,000  or  $3,000  in  available  book  accounts,  that  he 
only  owed  $3,000.  The  figures  were  given  by  Hepner, — 
stated  as  facts.  If  absolutely  untrue,  the  fact  must  have 
been  known  to  him.  The  rebuttal  could  not  be  explanatory 
or  apologetic.  Rebuttal  could  only  have  been  by  evidence 
that  he  never  made  such  statements,  or  that  they  were  true. 
If  false,  they  must  of  necessity  have  been  so  known  at  the 
time.  If  insolvent,  as  shown  at  the  time,  the  law  presumes, 
and  the  jury  had  the  right  to  presume,  that  the  statements 
were  made  fraudulently  for  the  purpose  of  obtaining  the 
goods. 

In  support  of  the  contention,  counsel  cite  1  Benj.  on  Sales, 
sec.  630,  and  Pope  v.  Hart,  35  Barb.  (N.  Y.)  630.  In  the 
first,  in  section  636,  the  broad,  general  rule  is  stated  as  fol- 
lows :  '*  Fraud  renders  all  contracts  voidable  ah  initio^  both 
at  law  and  in  equity.  No  man  is  bound  by  a  bargain  into 
which  he  has  been  deceived  by  a  fraud,  because  assent  is 
necessary  to  a  valid  contract,  and  there  is  no  real  assent 
where  fraud  and  deception  have  been  used  as  instruments 
to  control  the  will  and  influence  the  assent."  See,  also. 
Bank  v.  Higginbottom,  9  Pet.  (U.  S.)  48 ;  Duncan  v.  HcQid- 
lough,  4  Sergt.  &  R.  (Pa.)  483. 

The  rule  is  also  stated  to  be  that  the  fraud  that  warrants 
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the  rescission  and  renders  it  voidable  ah  initio  was  believed, 
acted  upon  and  was  successful  in  deceiving ;  in  other  words, 
that  without  the  fraud  the  transaction  would  not  have  been 
made.     See,  1  Benj.  on  Sales,  sec.  637. 

In  Pope  V.  Rart,  supra,  it  is  held  that  a  party  charged  with 
an  intent  to  deceive,  or  cheat,  or  defraud,  or  with  fraud  and 
deceit,  has  a  right  to  testify  in  his  own  behalf  that  he  did  not 
intend  to  cheat,  deceive  or  defraud,  and  that  the  weight  of  such 
testimony  was  for  the  jury ;  but  on  examining  the  case  it 
is  found  to  be  a  criminal  prosecution.  No  question  of  the 
ownership  of  property  or  rescission  of  a  contract  of  sale  was 
involved. 

If  such  a  rule  is  to  prevail  in  cases  of  this  character,  a 
party  may  fraudulently  obtain  possession  of  property,  swear 
afterwards  as  to  his  in:tention,  and,  if  believed,  establish  title, 
when  a  difiFerent  intention  was  clearly  deducible  from  the 
facts  proved. 

The  most  comprehensive  and  concise  statement  of  the  law 
of  this  case  is  at  1116  of  the  Civil  Code  of  France :  "  Fraud 
is  a  ground  for  avoiding  a  conti-act  when  the  devices  practiced 
by  one  of  the  parties  is  such  as  to  make  it  evident  that 
without  these  devices  the  other  parties  would  not  have  con- 
tracted." 

The  decisions  of  Pennsylvania  and  Indiana  are  of  the  ex- 
treme in  favor  of  appellant.  In  Smith  v.  Smithy  21  Pa.  St. 
367,  and  Rodman  v.  Thalheimer,  75  Pa.  St.  232,  it  is  said  : 
**The  fraud  to  avoid  a  sale  must  be  actual  artifice  intended 
and  fitted  to  deceive." 

In  Q-regory  v.  SchoerhelU  55  Ind.  101,  the  court  said : 

"In  such  a  case,  to  establish  fraud,  and  authorize  a  rescis- 
sion of  the  contmct  for  that  cause,  the  representations  made 
must  have  been  such  as  were  calculated  to  deceive  a  person 
of  common  prudence ;  they  must  have  been  false,  and  known 
to  be  false,  at  the  time,  by  the  person  who  made  them,  and 
the  person  to  whom  they  were  made  must  have  believed 
them  to  be  true,  and  relied  upon  them ;  and  they  must  have 
been  the  inducement  which  caused  him  to  part  with  his  prop- 
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ertj%  A  fraud,  by  which  no  one  is  deceived,  is  harmless  in 
law." 

Artifices  which  do  not  deceive  do  not  warrant  an  avoid- 
ance of  the  contract.  Tested  by  these,  and  the  case  made 
by  appellees,  brought  it  within  the  rule.  As  before  stated, 
these  are  the  strongest  decisions  that  can  be  found  to  sup- 
|)ort  the  contention  of  appellant.  That  it  is  not  necessary 
that  the  false  repi*esentations  should  have  been  the  sole  cause 
or  even  the  predominant  motive,  and  that  it  is  enough  if  they 
had  material  influence  upon  the  plaintiff,  though  combined 
with  other  motives,  see  Safford  v.  Q-rout^  120  Mass.  20; 
Matthews  v.  Bliss,  22  Pick.  (Mass.)  48 ;  Euff  v.  Jarrett,  94 
111.  475  ;  McAleer  v.  Horsey,  35  Md.  439 ;  Hersey  v.  Benedict, 
15  Hun  (N.  Y.),  282 ;  Addison  on  Cont,  *1173 ;  Load  r. 
Green,  15  M.  &  W.  (Eng.)  216;  White  v.  Garden,  10  C.  B. 
(Eiig.)  919. 

In  2  Parsons  on  Cont,  *773,  it  is  said :  "  It  is  clear  that 
if  a  purchaser  makes  false  representations  of  his  ability  to 
pay,  his  property,  or  credit,  the  sale  is  void,  and  no  title, 
passes  as  between  the  original  parties  to  the  contract ;  " — 
citing  Cary  v.  Hottailing,  1  Hill  (N.  Y.),  311 ;  Andrew  v. 
Dieterich,  14  Wend.  (N.  Y.)  31 ;  Johnson  v.  Peck,  1  Woodb. 
&  M.  (U.  S.  C.  C.)  334 ;  Lloyd  v.  Brewster,  4  Paige  (N.  Y.), 
537. 

In  addition  to  what  has  been  before  said^  I  may  add  that 
where  there  is  direct  proof  of  false  representations,  and  they 
are  not  denied,  but  tacitly  admitted,  and  also  proof  that  such 
false  statements  induced  the  sale,  the  testimony  of  the  party 
as  to  his  intentions  in  making  them  could  not  be  competent 
to  divest  the  injured  party  of  ownership  of  the  goods.  The 
facts  established  were  such  as  to  avoid  the  sale  and  warrant 
a  rescission. 

Error  is  assigned  upon  the  sixth  instruction  given  by  the 
court.  It  is  contended  that  it  is  not  the  law,  and  counsel 
say :  "  The  proposition  that  the  jury  has  the  right  to  disbe- 
lieve such  witnesses  as  in  their  judgment,  under  all  the  cir- 
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cumstances  iD  the  case,  are  unworthy  of  belief,  is  BOt  the 
law." 

This  is  certainly  very  ambiguous.  There  is  no  attempt  ta 
apply  it  to  any  witness  of  appellant  or  to  the  teistimony  of 
any  particular  fact,  and  the  instruction  is  so  general  that  it 
applies  equally  to  the  witnesses  of  appellee,  unci,  if  erroneous, 
it  is  not  shown  that  it  in  any  way  prejudiced  appellant. 

Counsel  in  support  of  their  contention  cite  Gottlieb  v, 
Sartman^  8  Colo.  58,  and  Hartford  Life  Im.  Co.  v.  Qratf^  80 
111.  28. 

We  do  not  consider  those  cases  applicable.  In  both  the 
inference  from  the  instruction  was  that  the  jury  might  wil- 
fully disregard  the  testimony  of  any  witne^t^  oh  their  own 
judgment  as  to  his  veracity.  We  do  not  so  construe  the 
instruction  in  question.  Though  amplified  and  elaborated, 
it  only  amounts  to  the  well-established  rule  that  the  jury  are 
judges  of  the  credibility  of  witnesses,  and  in  determining  it 
were  to  consider  the  situation  of  the  witness  in  regard  to  the 
controverey  and  the  circumstances  *'  which,  in  human  expe- 
rience, are  known  to  afifect  perception,  memory  and  judg- 
ment" . 

Error  is  also  assigned  upon  the  eighth  instruction,  but, 
upon  examiilation,  it  appears  to  have  been  clearly  in  favor  of 
appellant,  and  fully  as  strong,  if  not  stronger,  than  warrauteiLj 

The  instructions  asked  by  appellant  were  propeiiy  refni^ed. 
Som^  of  them  were  clearly  objectionable*  Those  given  were 
BufiBcient  to  inform  the  juiy  in  regard  to  the  hiw  of  the  caise. 

The  judgment  should  be  affirmed. 

Affirmed. 
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Chapman  v.  The  People  ex  bel.  Beard. 

1.  Mandamus. 

Mandamus  lies  at  the  petition  of  a  private  citizen  as  a  part  of  the  gen- 
eral  public  to  compel  the  performance  of  a  duty  on  part  of  a  public 
officer  which  the  officer  is  obligated  to  perform  in  the  discharge  of 
the  functions  of  his  office  and  in  which  the  public  genenUly  is  in- 
terested. 

2.  Same. 

The  writ  of  mandamus  cannot  be  invoked  for  the  purpose  of  compel- 
ling an  officer  to  accept  office,  nor,  it  seems,  to  prevent  him  from 
doing  those  things  which  amount  to  a  vacation  of  his  office. 

8.  Same. 

If,  according  to  the  terms  of  the  statute,  the  office  of  a  justice  of  the 
peace  must  be  held  within  particular  limits,  and  he  holds  it  else- 
where, mandamus  does  not  lie  to  compel  him  to  remove  and  hold 
it  within  the  limit  designated  by  statute. 

4.  Justices  of  the  Peace. 

A  justice  of  the  peace  is  a  constitutional  officer  whose  term  of  office 
can  neither  be  abridged  nor  lengthened  unless  he  subjects  himself 
to  the  other  penalties  prescribed  by  law. 

Error  to  the  District  Court  of  Arapahoe  County. 

Mr.  R.  D.  Rebs  and  Mr.  W.  T.  Rogers,  for  plaintiff  in 
error. 

Messrs.  Goudy  &  Twitohell,  for  defendant  in  error. 

'      Bissell,  J.,  delivered  the  opinion  of  the  court. 

The  ancient  writ  of  mandamus  has  been  used  to  accom- 
plish many  beneficent  purposes,  and  its  use  is  exemplified 
in  many  and  various  ways,  but  in  none  that  I  have  observed 
has  its  original  prerogative  nature  been  sought  to  be  applied 
to  such  novel  uses  as  in  the  present  proceeding.  This  may 
be  accumtely  described  as  one  brought  to  compel  a  justice 
of  the  peace  to  live  and  have  his  ofiSce  on  a  particular  side  of 
an  imaginary  line. 
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The  petition  on  which  the  relator  rested  his  rights  sub- 
stantially recited  his  citizenship  and  residence  in  what  was 
formerly  known  as  "  Justice  Precinct  No.  6."  His  rights,  if 
any,  are  derived  from  the  fact  of  that  citizenship  and  resi- 
dence, and  from  the  ofiScial  position  and  public  duties  of  the 
plaintiff  in  error,  which  flowed  from  his  election  as  a  justice 
in  that  particular  precinct. 

At  an  election  antecedent  to  the  commencement  of  the 
proceedings.  Chapman  was  elected  justice  of  the  peace  in 
justice  precinct  No.  6.  This  justice  precinct  was  composed 
of  various  election  precincts  in  the  county  of  Arapahoe,  and, 
at  the  time  of  Chapman's  election,  included  within  its  bound- 
aries some  parts  of  Highlands,  Valverde,  Barnum,  and  Col- 
fax. Afterwards,  by  proceedings  under  a  permissive  statute, 
and  as  the  result  of  an  election  held  thereunder.  Highlands 
became  a  part  of  the  city  of  Denver,  which  is  entirely  located 
in  Arapahoe  county. 

Subsequent  to  this  annexation,  the  board  of  county  com- 
missioner, acting  under  the  authority  of  two  statutes, — one 
the  act  of  1888,  found  in  the  Session  Laws  of  that  year,  at 
page  121,  and  under  another  act,  passed  in  1891,  and  found 
in  the  Session  Laws  of  that  year,  at  page  116, — altered  the 
boundaries  of  the  original  justice  precinct  No.  6,  consolidated 
it  with  precinct  No.  2,  and  thereby  reduced  the  number  of 
precincts  in  the  city  of  Denver,  enlarged  the  boundaries  of 
precinct  No.  2,  and  limited,  by  the  resolution  which  was 
adopted,  the  number  of  justices  which  should  thereafter  ex- 
ercise the  functions  of  that  ofiSce  within  the  newly  created 
precinct.  The  board  of  supervisora  undertook,  by  their  reso- 
lution, to  somewhat  legislate  respecting  this  change  in  par- 
ticulars over  which,  according  to  the  statutes,  they  had  no 
legislative  jurisdiction.  The  resolution  provided  that  their 
action  and  resolution  should  not  in  any  way  extend  the  terri- 
torial limits  of  the  present  incumbents  holding  the  office  of 
justice,  but  that  their  territorial  jurisdiction  should  remain 
the  same  as  it  had  theretofore  been  during  their  term  of  office. 
This  part  of  the  resolution  may  be  rejected  as  of  no  avail  in 
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the  present  discussion,  because  the  jurisdiction  or  authority 
of  the  justice  is  in  no  measure  dependent  on  the  action  of  the 
board  of  supervisors  when  he  has  once  been  elected  to  o£Bce, 
but  is  entirely  controlled  by  the  constitution  of  the  state  and 
the  statutes  which  have  been  passed  thereunder. 

After  the  passage  of  this  resolution,  Chapman  moved  his 
oflSce  from  the  north  side  of  the  Platte  (where  he  had  there- 
tofore been,  and  probably  was  compellable  to  be,  under  the 
statutes)  to  the  south  side  of  the  river,  and  into  the  more 
populous  part  of  Denver.  He  opened  up  an  office  on  Lari- 
mer street,  and  proceeded  to  do  business.  Thereupon  the 
relator  filed  his  petition,  whereby  he  sought  simply  a  writ 
commanding  Chapman,  at  such  time  as  the  court  might  spec- 
ify, to  remove  his  office  from  Larimer  street  to  the  territorial 
limits  of  the  former  justice  precinct  No.  6,  and  there  main- 
tain it.  This  was  the  only  relief  sought,  and  the  petition 
has  been  substantially  stated. 

It  will  be  observed  the  relator  made  no  statement  in  his 
application  that  he  had  commenced  a  suit,  or  that  he  was  a 
present  or  prospective  litigant  before  Chapman,  nor  tbat  the 
justice  had  refused  in  any  wise  to  perform  any  official  func- 
tions with  which  he  was  invested  by  virtue  of  his  office.  The 
relator's  only  right,  if  any,  was  derivable  from  the  fact  that 
he  was  a  citizen  and  a  taxpayer  and  lived  within  the  for- 
mer precinct  No.  6,  and  inferentially,  of  course,  might,  as  a 
citizen,  desire  to  bring  some  suit  before  that  magistrate. 

We  are  very  clearly  of  the  opinion  mandamus  will  not 
lie  to  compel  the  justice  to  do  the  thing  prayed  for  by  the 
petitioner.  The  right  of  a  citizen  to  file  a  petition  for  this 
writ  to  compel  the  performance  of  a  duty  on  the  part  of 
a  public  officer  in  which  the  public  generally  are  interested, 
and  the  petitioner  only  as  a  part  of  the  general  public,  is  well 
recognized  and  settled  in  many  cases.  The  duty,  however, 
the  performance  of  which  is  sought  to  be  enforced,  must  be 
a  duty  which  the  officer  is  obligated  to  perform  in  the  dis- 
charge of  the  functions  of  his  office.  The  writ  can  never  be 
invoked  for  the  purposes  of  determining  the  powers  and 
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duties  of  officers,  unless  in  some  way  the  rights  or  interests 
of  the  relator  are  involved  or  have  been  jeopardized.  It  can 
never  be  invoked  for  the  purpose  of  compelling  an  ofiScer  to 
accept  oflBce,  nor,  so  far  as  we  know,  to  prevent  him  doing 
those  things  which  amount  to  a  vacation  of  his  ofiSce. 

If  it  happens  that  the  justice  be  without  jurisdiction,  by 
reason  of  his  removal  to  Larimer  street,  to  hear  and  try  any 
case  which  may  be  brought  before  him,  the  parties  in  interest 
may,  by  proper  proceedings,  undoubtedly  restrain  him  from 
exercising  his  judicial  functions.  So,  likewise,  if,  being  a 
justice,  and  occupying  the  office,  he  should  refuse,  on  the 
application  of  a  litigant,  to  do  those  things  which  the  litigant 
had  a  right  to  call  on  him  to  perform,  that  litigant  might, 
by  this  or  some  other  writ,  enforce  the  performance  of  his 
official  duties.  On  what  theory  a  citizen  can  insist  that  a 
justice  shall  have  his  office  or  residence  in  a  particular  place, 
or  on  one  side  of  an  imaginary  line,  we  are  wholly  unable 
to  conceive.  We  know  of  no  writ  which  can  be  invoked  to 
compel  an  American  citizen  to  live  or  have  his  office  at  other 
than  the  place  of  his  choice.  There  may  be  enforceable  pen- 
alties in  case  of  refusal,  but  it  takes  czar  or  king  to  fix  a 
residence  for  a  subject,  If,  according  to  the  terms  of  the 
statute,  the  official  residence  and  office  of  the  justice  must 
be  as  contended  by  the  relator,  then,  possibly,  his  attempted 
performance  of  his  duties  elsewhere,  and  the  refusal  to  main- 
tain his  office  in  the  proper  place,  might  possibly  result  in 
the  vacation  of  his  office.  If  this  be  so,  the  question  could 
be  determined  by  proper  proceedings,  or,  possibly,  the  ques- 
tion could  be  raised  by  some  litigant  who  had  been  injuri- 
ously affected  by  the  acts  of  the  justice  in  some  one  of  the 
many  ways  provided  to  raise  and  litigate  such  matters.  High 
on  Extr.  Legal  Rem.  (3d  ed.),  part  1,  chap.  2. 

The  fundamental  trouble  with  the  proceeding,  it  seems  to 
us,  arises  from  the  misconception  of  the  history  and  status 
of  the  office  of  justice  of  the  peace  and  the  legislation  respect- 
ing it.  Under  the  constitution,  the  justice  is  undoubtedly  a 
constitutional  officer.     Article  14,  sec.  11 ;  article  6,  sec,  29. 
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By  these  provisions,  a  justice,  when  once  elected,  holds  his 
office,  not  at  the  will  of  the  people  or  of  any  person,  but, 
haying  been  elected,  his  term  of  office  can  neither  be  abridged 
nor  lengthened  unless,  by  reason  of  some  violation  of  duty, 
he  subjects  himself  to  other  penalties  subscribed  by  the  law. 
At  the  outset,  then.  Chapman  having  been  duly  elected  as 
justice,  he  was  entitled  to  hold  his  office  during  the  term 
for  which  he  was  elected ;  and  the  board  of  county  commis- 
sioners or  legislature  could  neither  by  abridging  his  precinct, 
enlarging  or  restricting  its  boundaries,  or  altering  the  limits 
of  townships,  legislate  him  out  of  office.  That  office  he 
holds  for  the  period  for  which  he  was  elected. 

The  only  question  actually  involved  is,  therefore,  one  we 
have  no  right  to  determine,  under  the  views  which  we  have 
expressed.  For  these  reasons,  the  judgment  overruling  the 
demurrer,  and  ordering  the  peremptory  writ,  will  be  reversed, 
and  the  matter  returned  for  a  dismissal  of  the  petition. 

Beveried. 


Lee  bt  al.  v.  Cravens  bt  al. 


\  It  3m)  1.  Pabtkebship. 

I  9      270  ^  persons  were  not  partners  inter  «e,  they  cannot  be  held  as  partners  bj 

|378    470  third  persons  who  were  not  misled  by  an  appearance  of  a  partner- 

ship. 

2.  Same. 

Participation  in  the  profit  of  a  venture,  or  even  in  the  profit  and  loss, 
does  not,  of  necessity,  constitute  a  partnership  between  the  parties 
entitled  so  to  participate. 

3.  Same. 

One  of  the  essential  elements  of  a  partnership  is  a  community  of  inter- 
est in  its  subject-matter. 

4.  Same. 

One  partner  has  the  right  to  make  contracts,  incur  liabilities,  manage 
the  whole  business  and  dispose  of  the  whole  property  of  the  copart- 
nership for  its  business  in  the  same  manner  as  all  the  partners  could 
when  acting  together.  The  authority  of  the  several  members  is  a 
necessary  sequence  of  their  community  of  interest,  and  there  is  no 
partnership  inter  $e  without  it. 
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5.  Sams. 

When  the  agreement  between  two  or  more  persons  in  relation  to  the 
prosecution  of  an  enterprise  provides  that  one  of  their  number  shall 
incur  no  risk  and  be  chargeable  with  no  loss,  the  agreement  is  not 
one  of  partnership. 

G.  Sakk — ^Evidence. 

Parol  evidence  is  inadmissible  to  vary  the  terms  of  a  written  contract, 
but  if  the  terms  of  the  contract  are  equally  susceptible  of  different 
constructions,  surrounding  circumstances  and  the  acts  and  even  the 
declarations  of  the  parties  may  be  given  in  evidence  and  considered, 
not  to  change  the  terms  of  the  agreement,  but  to  ascertain  what 
meaning  the  contracting  parties  intended  to  convey  by  the  terms 
employed,  and  to  discover  which  of  the  constructions  the  parties 
themselves  placed  upon  the  language  used. 

Error  to  the  District  Court  of  Arapahoe  County. 

Messrs.  Thomas,  Hartzbll,  Bryant  &  Lee,  for  plain- 
tiff  in  error. 


Mr.  A.  S.  Blake  and  Mr.  A.  M.  Stevenson,  for  defend- 
ant in  error,  First  National  Bank  of  Glenwood  Springs. 

Mr.  A.  P.  RiTTENHOUSE,  for  other  defendants  in  error. 

Thomson,  J.,  delivered  the  opinion  of  the  court. 

In  April,  1884,  Elisha  B.  Cravens  settled  upon  a  tract  of 
land  near  Glenwood  Springs,  Colo.,  under  the  preemption 
laws  of  the  United  States,  for  the  purpose  of  acquiring  title 
to  the  land  from  the  government.  On  the  29th  day  of  Au- 
gust, 1885,  he  tendered  to  the  register  and  receiver  of  the 
proper  land  office  proof  of  the  settlement  and  improvement 
required  by  law,  together  with  the  requisite  fees  and  charges. 

On  the  day  of  making  the  tender  contests  were  instituted 
in  the  land  office,  against  his  application  for  patent,  by  sundry 
persons,  and  on  the  same  day  he  became  involved  in  an  alter- 
cation with  one  Fuller,  and  shot  and  killed  him.  A  prosecu- 
tion for  murder  followed,  and  Cravens  employed  Joseph  W. 
Taylor  as  his  attorney  to  represent  him  in  the  contests  in  the 
Vol.  IX— 18 
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land  office  and  to  defend  him  in  the  criminal  prosecution. 
The  contests  against  the  preemption  claim  and  the  criminal 
prosecution  were  conducted  with  persistence  and  determina- 
tion, and  necessitated  the  outlay  by  Cravens  of  considerable 
sums  of  money.  He  was  without  means,  and  was  compelled 
to  rely  upon  his  prospective  title  to  secure  the  requisite 
funds.  In  pursuance  of  authority  given  him  for  the  purpose 
by  Cravens,  Taylor  proceeded  to  negotiate  loans  and  employ 
assistance.  For  the  purpose  of  securing  the  repayment  of 
moneys  advanced,  and  defraying  the  expenses  of  the  litiga- 
tion, contracts  were  from  time  to  time  entered  into  between 
Ci-avens  and  Taylor,  which  will  receive  more  specific  notice 
hereafter. 

In  July,  1888,  for  the  purpose  of  protecting  Taylor,  and 
securing  persons  from  whom  money  had  been  obtained,  as 
well  as  making  provision  for  obligations  to  be  incurred  in 
the  future,  and  in  order  that  the  land  might  be  bound  for  the 
indebtedness.  Cravens  confessed  a  judgment  in  the  district 
court  of  Pitkin  county  in  favor  of  Taylor  for  $103,500. 
Among  the  contracts  made  by  Taylor  was  one  with  Joseph 
Reynolds  on  the  22d  day  of  August,  1889,  affecting  money 
before  that  time  loaned  by  Reynolds  to  Taylor  for  the  pur- 
poses of  the  litigation.  This  contract  cuts  an  important  fig- 
ure in  the  case  before  us,  and  will  receive  special  attention 
hereafter.  In  February,  1891,  Reynolds  died,  and  E.  M. 
Dickey  became  the  administrator  of  his  estate,  his  sole  heir 
being  his  widow,  Mary  E.  Reynolds.  In  April,  1892,  the 
litigation  in  the  land  office  terminated,  and  a  United  States 
patent  was  issued  to  Cravens  for  the  land.  After  the  issue 
of  the  patent  Dickey  took  steps  to  bring  about  a  settlement 
between  the  estate  and  Taylor,  of  the  matters  embraced  in 
the  contract  between  Taylor  and  Reynolds,  and  for  that  pur- 
pose employed  Charles  S.  Thomas  as  the  attorney  of  the  es- 
tate. In  pursuance  of  negotiations  looking  to  the  settlement, 
it  was  decided  that  Cravens  should  convey  the  land  to  Clin- 
ton Reed  in  trust ;  that  a  corporation  should  be  organized, 
to  be  called  The  Glenwood  Land  &  Improvement  Company, 
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with  a  capital  stock  of  150,000  shares,  of  one  dollar  each ; 
that  upon  its  organization  Reed  should  convey  the  laud  to 
the  company ;  and  that  one  half  of  the  stock  should  be  is.sued 
to  the  estate  of  Reynolds-  The  land  was  accordingly  con- 
veyed to  Reed,  who  thereupon  executed  a  declaration  of 
trust,  in  which  he  agreed  to  convey  the  land  to  the  coipom- 
tion,  and  to  receive  the  entire  capital  stock,  and  hold  it  in 
trust  for  the  uses  and  purposes  to  be  designated  and  ap- 
pointed by  Taylor,  and  distribute  it  to  such  persiouri  as 
Taylor  should  direct  The  deed  to  Reed  was  an  ordinary 
warranty  deed,  and  purported  to  vest  the  title  absolutely  in 
him.  The  deed  was  placed  on  record,  but  the  declanttion  of 
trust  was  not.  A  certificate  of  incorporation  of  Thu  Glen- 
wood  Land  &  Improvement  Company  was  executed,  but  the 
land  was  never  conveyed  to  the  company. 

After  the  incoi^poration  of  the  company,  Thomas,  in  behalf 
of  the  estate,  applied  to  Taylor  to  complete  the  transaction 
in  accordance  with  the  agreement  he  had  made.  Taylor  pro- 
duced a  statement  showing  the  expenses  incurred  in  ai^q  air- 
ing the  title  to  the  land,  amounting  to  something  over 
#76,000,  claiming  that  there  was  due  to  him  from  the  ej^tate 
a  sum  in  excess  of  $18,000,  and  proposing  to  direct  a  convey- 
ance from  Reed  to  the  company,  on  condition  that  the  estate 
would  pay  him  that  sum.  Attached  to  the  statement  wu^  a 
conti-act  signed  by  Taylor  and  Cravens,  dated  June  1,  1892, 
which  provided,  among  other  things,  that,  in  case  Taylor 
should  decide  not  to  have  the  land  conveyed  to  the  company, 
he  might  have  it  conveyed  so  as  to  secure  to  himself  or  hh 
assigns  14/15  thereof.  The  representatives  of  the  estate 
questioned  the  correctness  of  the  statement  and  the  itideht^ 
edness  to  Taylor,  and  declined  to  pay  the  money.  He  then 
proposed  that  if  the  estate  would  accept  the  amount  which 
Reynolds  had  loaned,  amounting  to  $14,700,  together  with 
$250  advanced  by  the  estate  to  pay  the  cost  of  incorporitting 
the  company,  and  Mr.  Thomas's  charges  for  his  servicer  in 
the  negotiation,  and  assign  him  the  contract  between  him- 
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self  and  Reynolds,  be  would  pay  it,  and  thus  end  the  dispute. 
This  proposition  was  accepted. 

Shortly  afterwards  Taylor  notified  Thomas  that  he  was 
unable  to  obtain  the  money,  and  proposed  to  give  his  own 
note  for  the  amount,  and  secure  it  by  a  trust  deed  on  the 
property.  This  proposition  was  also  accepted,  and  Taylor 
thereupon  made  his  note  for  $15,500,  payable  to  Thomas  as 
representing  the  estate,  due  in  18  months,  with  interest  at 
6  per  cent  per  annum ;  and  Reed,  at  Taylor's  direction,  exe- 
cuted a  deed  conveying  the  land  to  Harry  H.  Lee,  as  trustee, 
to  secure  the  payment  of  the  note.  The  note  was  made,  and 
the  trust  deed  executed,  on  the  3d  day  of  August,  1892. 

After  the  conveyance  by  Cravens  to  Reed,  entry  of  satis- 
faction of  the  judgment  confessed  by  Cravens  to  Taylor  was 
made  upon  the  record.  On  the  22d  day  of  December,  1892, 
Reed,  by  Taylor's  direction,  conveyed  the  land  to  John  H. 
Fesler,  in  trust,  to  secure  a  note  of  that  date  made  by  Taylor 
to  H.  R.  Kamm  for  $10,225.  This  note  was  discounted  for 
Kamm  by  the  First  National  Bank  of  Glenwood  Springs, 
which  thus  became  its  owner. 

Shortly  after  this,  Reed,  acting  in  pursuance  of  Taylor's 
instructions,  conveyed  the  land  by  warranty  deed  to  Ed.  T. 
Taylor,  and  the  latter  subsequently  conveyed  it  to  Joseph 
W.  Taylor.  On  the  16th  day  of  March,  1894,  default  having 
been  made  by  Joseph  W.  Taylor  in  the  payment  of  his  note 
to  Mr.  Thomas,  the  trustee,  Harry  H.  Lee,  at  the  request  of 
Mr.  Thomas,  advertised  the  land  for  sale  pursuant  to  the 
authority  vested  in  him  by  the  trust  deed. 

On  the  19th  day  of  April,  1894,  Elisha  B.  Cravens  com- 
menced this  action  against  Lee,  Thomas,  Joseph  W.  Taylor, 
Reed,  and  others,  alleging  that  the  trust  deed  from  Reed  to 
Lee  was  in  excess  of  the  authority  of  Reed  in  the  premises ; 
that  at  the  time  of  its  execution  all  persons  connected  with 
the  transaction  had  knowledge  of  the  limitation  upon  Reed's 
authority ;  that  the  conduct  of  the  proceedings  in  behalf  of 
Cravens  was  an  enterprise  in  which  Joseph  W.  Taylor  and 
Joseph  Reynolds  were  copartners  under  the  firm  name  of 
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Taylor  &  Reynolds ;  and  that  there  were  outstanding  unsat- 
isfied debts  of  the  partnership.  The  prayer  was  for  general 
relief,  and  for  an  order  enjoining  the  sale  of  the  property  by 
Lee.  Mary  E.  Reynolds,  the  First  National  Bank  of  Glen- 
wood  Springs,  and  a  number  of  persons  who  were  alleged  to 
be  general  creditors  of  the  partnership  were  made  parties 
defendant.  The  defendants  severally  filed  their  answers  and 
cross  complaints.  As  to  some  of  the  defendants  these  plead- 
ings were  dismissed  by  the  court,  and  by  its  leave  petitions 
in  intervention  were  substituted.  Errors  are  assigned  upon 
these  rulings,  but  we  do  not  find  it  necessary  to  make  them 
the  subject  of  investigation. 

Upon  the  final  hearing  the  following  findings  were  made 
and  decree  rendered : 

^^  First.  That  Jos.  W.  Taylor  and  Jos.  Reynolds  were  part- 
ner in  the  business  and  enterprise  of  obtaining  patent  to  lots 
No.  two  (2),  three  (3),  four  (4),  and  five  (5),  in  sec.  six, 
township  nine  S.,  R.  89  W.,  Garfield  county,  Colorado,  being 
the  land  described  in  the  pleadings  herein. 

**  Second.  That  the  partners  were  by  the  terms  of  the  part- 
nership to  be  equally  interested  in  all  that  was  realized  out 
of  the  enterprise,  and  equally  liable  for  the  expenses  incident 
to  the  business  of  the  partnerahip,  including  the  expenses 
connected  with  defending  said  Cravens  on  the  prosecution 
for  murder,  referred  to  in  the  pleadings. 

"  Third.  That,  as  between  the  partners,  the  affairs  of  the 
partnership  were  settled  on  August  3,  1892,  by  Jos.  W.  Tay- 
lor executing  to  C.  S.  Thomas,  for  the  benefit  of  the  estate 
of  said  Joseph  Reynolds,  the  note  for  $15,500  referred  to  in 
the  pleadings,  and  causing  the  same  to  be  secured  by  a  trust 
deed  upon  the  land,  being  the  trust  deed  mentioned  in  the 
pleadings  herein  as  having  been  executed  by  Clinton  Reed  to 
Harry  H.  Lee  to  secure  said  note. 

"  Fourth.  That  before  the  execution  of  that  trust  deed 
Cravens  had  conveyed  the  land  in  trust  to  Clinton  Reed,  for 
the  purpose  of  paying  the  expenses  of  the  litigation  attend- 
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ing  the  obtaining  patent  to  the  same,  and  the  expenses  of  his 
defense  on  the  prosecution  for  murder  above  refeiTed  to. 

''''Fifth.  That  said  land  became  the  assets  of  said  partner- 
ship, subject  to  the  debts  of  the  partnership  contracted  in 
obtaining  said  patent  and  conducting  said  defense. 

^^ Sixth.  That  the  legitimate  claims  of  the  interveners  are 
prior  liens  upon  said  land,  and  take  precedence  of  the  said 
trust  deed  executed  to  Harry  H.  Lee  to  secure  said  Thomas 
note. 

''Seventh.  That  on  December  22,  1892,  said  Jos.  W.  Tay- 
lor borrowed  from  one  H.  R.  Kamm,  of  Glenwood  Springs, 
Colo.,  the  sum  of  $10,225,  and  executed  his  note  therefor, 
and  caused  the  same  to  be  secured  by  a  trust  deed  on  the 
property,  which  said  note  and  trust  deed  are  now  the  prop- 
erty of  the  defendant  the  First  National  Bank  of  Glenwood 
Springs,  Colo. 

"  Eighth.  That,  in  so  far  as  the  money  so  bonowed  was 
applied  to  the  payment  of  the  debts  of  said  partnership,  said 
First  National  Bank  of  Glenwood  Springs  is  subrogated  to 
the  rights  of  the  creditors  paid,  and  such  amounts  so  paid 
are  a  prior  lien  on  said  land,  and  take  precedence  to  said  trust 
deed  executed  as  aforesaid  to  Harry  H.  Lee. 

"  Ninth.  That,  of  the  money  so  borrowed,  $4,194.59  was 
used  in  paying  legitimate  debts  against  said  partnership,  and 
to  that  extent  said  bank  is  subrogated  to  the  rights  of  the 
creditors  paid,  and  has  a  prior  lien  on  said  land,  taking  pre- 
cedence to  said  Thomas's  trust  deed. 

"  Tenth.  That  the  debts  so  paid  were:  Joseph  F.  Clement, 
$2,241.69;  E.  B.  Cravens,  $850  ;  Barney  Napier,  $330 ;  Louis 
Schwartz,  $313;  taxes,  $460. 

"  Eleventh.  That  there  is  due  from  said  partnership  to  said 
interveners  as  follows :  Phillip  B.  Thompson,  Jr.,  $1,250 ; 
William  A.  Stone,  $750 ;  Mary  L.  Minor,  $1,400.  For  which 
amounts  said  interveners  have  liens  on  said  land  prior  to  said 
Lee  and  Thomas  titist  deed,  and  prior  to  said  Kamm  trust 
deed,  except  $4,194.59  thereof. 

^^  Twelfth.  That  the  liens  of  said  interveners  and  of  said 
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First  National  Bank  of  Glen  wood  Springs  for  said  $4,194.69 
are  of  equal  priority  ;  and  in  case  said  land  is  sold  for  cash 
by  the  defendant  Hariy  H.  Lee,  in  pursuance  of  the  power 
in  his  trust  deed,  then  out  of  the  proceeds  the  claim  of  said 
interveners  and  of  said  bank,  to  the  extent  of  $4,194.59,  are 
to  be  first  paid,  in  case  so  much  is  received,  and,  if  not,  what 
is  received  is  to  be  paid  pro  rata  on  said  claims  of  said  inter- 
veners and  said  portion  of  said  bank's  claim ;  the  costs  of 
this  action,  however,  to  be  first  paid  out  of  such  proceeds ; 
and,  in  case  said  sale  is  not  for  ctish,  then  said  interveners  shall 
have  a  lien  upon  said  land  for  their  respective  claims,  said 
bank  to  the  extent  of  $4,194.59,  and  said  land  shall  be  sold 
to  satisfy  the  same. 

"  Thirteenth.  That  as  to  the  plaintiff  herein  this  action  is 
ordered  dismissed,  to  which  order  the  plaintiff  excepts. 

**"  Fourteenth,  That  the  cross  bill,  counterclaim,  and  cross 
complaint  of  Joseph  W.  Taylor  to  the  answer  of  Lee,  Thomas 
and  Reynolds  is  dismissed  without  prejudice. 

"It  is  therefore  ordered,  adjudged,  and  decreed  that  the 
interveners  and  the  Fii-st  National  Bank  of  Glen  wood  Springs 
have  first  and  prior  liens  upon  said  lots  two,  three,  four,  and 
five,  in  section  six,  township  nine  S.,  R.  89  west,  Garfield 
county,  Colorado,  the  said  Phillip  B.  Thompson,  Jr.,  for  the 
sum  of  $1,250,  the  said  William  A.  Stone  for  the  sura  of  $750, 
the  said  Mary  L.  Minor  for  the  sum  of  $1,460,  and  the  said 
the  First  National  Bank  of  Glenwood  Springs  for  the  sum 
of  $4,194.59 ;  said  liens  to  be  of  equal  priority  and  prece- 
dence to  the  trust  deed  referred  to  in  the  pleadings  herein  as 
having  been  executed  to  the  defendant  Harry  H.  Lee  to 
secure  the  payment  of  said  note  referred  to  in  the  pleadings 
herein  for  the  sum  of  $15,500,  executed  by  the  defendant 
Joseph  W.  Taylor  to  C.  S.  Thomas  for  the  use  and  benefit 
of  the  estate  of  Joseph  Reynolds,  deceased. 

^^  And  it  is  further  ordered,  adjudged,  and  decreed  that  said 
land  be  sold  to  pay  the  amounts  of  said  claims  and  liens  of 
said  interveners  and  said  bank,  and  that  said  sale  be  conducted 
in  the  manner  provided  by  the  statute  of  the  state  of  Colo- 
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rado  for  the  sale  of  real  estate  on  execution,  and  that  execu- 
tion issue  out  of  this  court  for  such  sale ;  provided,  said  claims 
are  not  paid  within  ninety  days  from  the  date  hereof. 

'^  It  is  further  ordered,  adjudged,  and  decreed  that  in  case 
the  defendant  Harry  H.  Lee  sells  said  land  under  and  by 
virtue  of  the  power  contained  in  said  trust  deed,  for  cash,  the 
proceeds  of  such  sale  shall  be  applied — First,  to  the  payment 
of  the  costs  of  this  action  ;  and,  second,  to  the  payment  of 
said  interveners'  claims  and  said  bank's  claim  to  the  extent 
of  $4,194.59,  in  case  so  much  cash  shall  be  received,  and,  if 
not,  then  what  is  received  is  to  be  applied  to  the  payment  of 
the  claims  of  said  intervenei*s,  and  to  that  portion  of  said 
bank's  claim  so  made  a  lien  as  aforesaid,  pro  rata.  But  in 
case  such  sale  shall  not  be  for  cash,  then  the  claims  of  said 
interveners  and  said  bank,  to  the  extent  of  $4,194.59,  shall 
be  and  are  hereby  made  a  lien  upon  said  land,  and  said  land 
shall  be  sold  to  satisfy  the  same,  including  the  costs  as  above 
ordered,  except  as  to  the  costs  caused  by  the  plaintiff  herein, 
which  shall  be  paid  by  him." 

All  the  parties  to  the  proceeding  are  dissatisfied  with  the 
decree,  and  desire  its  reversal. 

The  argument  in  behalf  of  the  alleged  general  creditors  is 
based  on  the  two  hypotheses, — that  Reed  had  no  authority 
to  execute  either  the  trust  deed  to  Lee  or  that  to  Fesler,  and 
that  Taylor  and  Reynolds  were  copartnera.  Upon  the  first 
hypothesis  both  trust  deeds  were  void ;  and  on  the  second, 
the  trust  deed  to  Lee  was  an  appropriation  of  partnership 
assets  by  one  of  the  partners,  and  was  therefore  without  effect 
as  against  creditors  of  the  firm.  These  two  positions  appear 
to  us  to  be  fatally  antagonistic.  The  claims  of  these  cred- 
itors were  for  services.  There  was  evidence  tending  to  show 
that  they  were  employed  by  Cravens  himself,  and,  if  such 
was  the  fact,  it  is  a  matter  of  no  concern  to  them  whether 
there  was  a  partnership  or  not.  But  their  pleadings  allege 
employment  by  the  partnership.  They  claim  as  creditors  of 
the  partnership,  and  the  only  relief  sought  is  against  the 
partnership.    They  allege  that  the  land  constitutes  the  assets 
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of  the  partnership  estate,  and  they  seek  to  subject  it  to  the 
payment  of  their  claims.  The  authority  by  which  Reed  exe- 
cuted the  two  trust  deeds  and  that  by  which  he  made  the 
deed  to  Ed.  T.  Taylor  was  the  same.  If  he  had  no  authority 
to  make  the  former,  he  had  none  to  make  the  latter,  and  it 
was  therefore  also  void.  Ed.  T.  Taylor,  having  no  title, 
could  convey  none  to  Joseph  W.  Taylor,  and  the  legal  title 
would  be  still  in  Reed,  Cravens  remaining  the  equitable 
owner.  The  judgment  confessed  by  Cmvens  to  Joseph  W. 
Taylor  was  satisfied  by  the  latter  upon  the  execution  by  the 
former  of  the  deed  to  Reed.  If,  therefore,  all  these  deeds 
and  conveyances  should  be  adjudged  invalid,  the  partnership 
estate  would  have  no  assets.  By  overthrowing  the  title  held 
by  Joseph  W.  Taylor,  the  alleged  surviving  partner,  the 
creditors  would  defeat  themselves,  and  render  their  claims 
against  the  partnership  worthless.  On  the  supposition  of  a 
partnership,  in  order  that  the  relief  they  seek  in  this  proceed- 
ing may  be  of  any  value,  the  deeds  which  they  assail  must 
be  upheld,  in  so  far  as  the  authority  of  Reed  to  make  them 
is  concerned.  It  does  not  seem  to  us  to  be  in  accordance 
with  the  fitness  of  things  that  an  onslaught  upon  the  deeds 
should  come  from  them.  The  question,  however,  is  also 
raised  by  Cravens,  and  will  be  considered. 

The  bank  does  not  contest  the  authority  of  Reed  to  exe- 
cute the  deeds.  On  the  contrary,  it  relies  on  that  authority 
to  give  effect  to  its  own  trust  deed.  But  it  maintains  that 
the  relations  between  Taylor  and  Reynolds  were  those  of 
partners ;  that  the  pai-tnership  estate  could  not  be  incumbered 
in  favor  of  one  of  the  partners  to  the  prejudice  of  creditors ; 
that,  therefore,  the  trust  deed  to  Lee  was  without  avail  as 
against  creditors ;  and  that,  by  virtue  of  the  trust  deed  to 
Fesler,  the  bank  was  entitled  to  the  payment  of  the  debt  due 
it  before  distribution  to  the  other  creditors. 

The  discussion  between  counsel  embraces  a  number  of 
other  questions,  but  the  conclusions  which  we  have  reached 
on  the  two  principal  ones  render  reference  to  the  others 
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unnecessary.     We  shall,  then,  first  consider  the  question  of 
the  validity  of  the  trust  deed  executed  by  Reed  to  Lee. 

The  deed  from  Cravens  to  Reed  was  a  wari-anty  deed  in 
the  ordinary  form.  There  was  nothing  about  it  to  indicate 
that  the  conveyance  to  Reed  was  not  absolute.  The  decla- 
ration of  trust  executed  by  Reed  was  on  a  separate  piece  of 
paper.  It  would  seem  to  have  remained  in  the  possession  of 
Taylor.  There  was  no  evidence  that  it  was  ever  delivered 
to  Cravens.  Mr.  Thomas  testified  that,  until  the  filing  of 
the  complaint,  he  never  had  any  knowledge,  from  any  source, 
of  any  written  declaration  of  trust  from  Reed  to  Cravens ; 
and  his  testimony  was  uncontradicted.  There  was  no  evi- 
dence or  pretense  that  any  other  person  connected  with  the 
estate  of  Reynolds  ever  heard  of  the  instrument.  Whatever 
may  have  been  done  with  the  declaration  of  trust  after  its 
execution,  it  seems  to  have  remained  in  a  condition  of  *^  innoc- 
uous desuetude."  From  the  subsequent  conduct  of  Taylor 
and  Cravens,  it  does  not  appear  that  it  was  regarded  as  of 
any  importance  by  either  of  them.  By  the  contract  of  June  8, 
1892,  between  Cravens  and  Taylor,  the  conditions  of  the 
trust  were  changed,  and  it  was  left  to  Taylor's  option  whether 
he  should  direct  the  conveyance  of  the  land  to  the  corpora- 
tion or  dispose  of  it  otherwise.  Mr.  Taylor  testified  that  this 
contract  was  signed  by  Cravens  upon  condition  that  the  Rey- 
nolds estate  would  pay  the  sum  which  he  claimed  was  due 
him  from  it ;  but  the  evidence  is  that,  if  there  was  such  a 
condition,  Thomas  was  in  ignorance  of  it.  On  June  16, 1893, 
Reed  conveyed  the  property  to  Ed.  T.  Taylor,  and  on  Au- 
gust 21, 1893,  the  latter  conveyed  it  to  Joseph  W.  Taylor. 
Both  conveyances  were  made  subject  to  the  trust  deed  to 
Lee  and  that  to  Fesler.  On  August  21,  1893,  Mr.  Taylor, 
in  an  investigation  of  the  sufficiency  of  a  bond  given  in  a 
cause  pending  in  court,  upon  which  he  was  surety,  stated 
that  he  had  a  deed  to  the  Glenwood  Springs  property ;  that 
be  owned  it,  and  had  at  all  times  owned  it;  that  the  land 
was  put  into  the  name  of  his  nephew  Ed.  T.  Taylor  for  con- 
venience, but  that  he  owned  it  while  it  was  in  his  nephew's 
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name,  and  still  owned  it ;  and  that  any  statement  to  the  con- 
trary was  not  according  to  the  fact.  The  evidence  further 
discloses  that  the  prime  mover  in  this  litigation  was  Taylor, 
and  not  Cravens.  Taylor  sent  a  telegraphic  message  to 
Cravens,  who  was  at  Enid,  in  Oklahoma  territory,  that  a  suit 
was  necessary  to  protect  creditors ;  and  instructed  him  to 
telegraph  back  to  A.  S.  Blake,  at  Denver,  "  Enjoin  sale  of 
my  ranch  at  once,"  which  Cravens  accordingly  did.  Cravens 
never  saw  the  papei*s  in  the  case  until  he  came  to  attend  the 
trial.  Taylor  signed  the  name  of  Cravens  to  the  injunction 
bond  without  any  direct  authority  to  do  so,  and  Cravens, 
when  he  learned  the  fact,  acquiesced.  A  temporary  injunc- 
tion was  granted  in  the  cause  on  the  aflBdavit  of  Taylor.  The 
First  National  Bank  of  Glenwood  Springs  paid  Cravens's 
expenses  from  Oklahoma  to  Denver  to  attend  the  trial. 
Cravens  was  in  Colorado  when  Reed  made  the  trust  deed  to 
Lee,  and  also  when  the  deed  from  Reed  to  Ed.  T.  Taylor 
and  that  from  Ed.  T.  Taylor  to  Joseph  W.  Taylor  were  exe- 
cuted ;  and,  although  he  testified  that  he  knew  nothing  of 
them  until  the  trial,  yet,  when  his  attention  was  called  to 
them,  he  expressed  no  disapproval  of  the  acts  of  Taylor  in 
directing  them.  He  saw  Taylor  frequently  during  the  time 
of  all  these  transactions,  but  made  no  inquiries,  and  paid  no 
attention  to  what  was  being  done.  He  paid  no  taxes  on  the 
property,  and  made  no  arrangements  for  the  taxes.  Before 
Reed's  conveyance  to  Ed.  T.  Taylor,  Joseph  W.  Taylor  had 
the  land  platted  into  town  lots,  and  told  Cravens  he  was  going 
to  sell  them,  and  the  latter  made  no  objection.  Cravens,  ou 
being  asked  who  was  going  to  make  the  deeds  to  the  lots 
when  they  were  sold,  replied  that  he  did  not  know,  but  sup- 
posed they  would  be  made  by  Reed  because  he  had  the  title. 
Cravens  testified  that  he  gave  the  deed  to  Reed  to  see  that 
the  debts  were  paid ;  and  Taylor's  testimony  was  that  if  the 
land  had  been  sold  before  the  note  became  due,  for  enough 
to  pay  off  all,  Cravens  would  probably  never  have  known 
anything  about  it ;  that  the  only  interest  Cravens  would  have 
in  the  property,  if  he  should  regain  it,  would  be  to  see  that 
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it  was  devoted  to  the  payment  of  the  debts.  Taylor,  at  dif- 
ferent times,  paid  Cravens  money  on  account  of  the  land,  the 
payments  aggregating  a  considerable  sum  ;  and  finally  fur- 
nished him  money  to  go  to  Oklahoma,  where  he  intended  to 
remain.  He  made  the  trip  from  Oklahoma  to  Denver  in 
obedience  to  Taylor.  Taking  all  the  evidence  together,  not 
excluding  the  declaration  of  trust  itself,  its  effect  is  that  from 
the  time  when  Cravens  confessed  the  judgment  in  Taylor's 
favor,  down  to  the  commencement  of  this  litigation,  Taylor 
had  full  control  of  the  property,  for  the  purpose  of  discharg- 
ing the  debts  which  were  contracted  for  Cravens  and  remu- 
nerating himself  for  his  services ;  and  that  the  position  of 
Cravens  in  relation  to  the  property,  as  well  as  in  relation  to 
this  suit,  was  that  of  a  figurehead.  The  court  found  that  the 
conveyance  from  Cravens  to  Reed  was  made  for  the  purpose 
of  paying  the  expenses  of  the  litigation  attending  the  appli- 
cation for  patent  and  the  expenses  of  Cravens  in  the  prosecu- 
tion against  him  for  murder.  We  think  that  the  evidence 
supports  the  finding,  and  that  the  scheme  of  deeding  the  prop- 
erty to  the  Land  and  Improvement  Company,  and  using  its 
stock,  was  only  one  of  the  methods  considered  for  effectua- 
ting the  purposes  of  the  conveyance  to  Reed.  That  method 
was  not  adopted,  but  the  ti'ust  deeds  to  Lee  and  Fesler  were 
in  line  with  the  apparent  general  purpose  for  which  Reed 
held  the  title ;  and,  in  view  of  the  facts  and  conditions  dis- 
closed by  the  evidence,  we  cannot  say  that  these  deeds,  made 
by  Taylor's  direction,  were  in  excess  of  Reed's  authority, 
especially  at  the  instance  of  persons  who,  as  we  shall  see  here- 
after, were  not  proper  parties  to  the  suit 

The  other  question  is  the  one  most  elaborately  argued,  and 
it  is,  perhaps,  not  entirely  free  from  difficulty.  There  is  no 
question  of  estoppel  in  the  case.  Reynolds  was  never  held 
out  as  a  partner  with  Taylor.  No  person  ever  dealt  with 
Taylor  on  the  supposition  that  Reynolds  was  his  partner,  or, 
so  far  as  appears,  with  any  knowledge  or  suspicion  that  any 
relation  of  any  kind  existed  between  them.  The  question 
therefore  is,  were  they  partners  as  between  themselves  ?    If 
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they  were,  they  were  partners  as  to  all  the  world.  If  they 
were  not,  they  cannot  be  held  as  such  by  third  persons,  who 
were  not  misled  by  an  appearance  of  partnership.  Beeeher  v. 
Buth,  45  Mich.  188;  Refining  Co.  v.  Rueker^  6  Colo.  App.  884« 
The  sole  evidence  upon  which  reliance  is  placed  to  establish 
a  partnei-ship  is  the  following  contract : 

^^  This  agreement,  made  and  entered  into  this  22d  day  of 
August,  A.  D.  1889,  by  and  between  Joseph  Reynolds,  of 
Chicago,  Illinois,  and  Joseph  W.  Taylor,  of  Leadville,  Colo- 
rado, 

"Witnesseth:  that  whereas,  some  time  ago  said  Taylor 
was  employed  by  one  E.  B.  Cravens  to  aid  him  in  securing 
title  to  lots  Nos.  2,  3,  4,  6,  in  Sec.  9,  Tp.  6  S.,  R.  89  west,  in 
Garfield  county,  Colorado ;  and 

*'  Whereas,  said  Cravens  was  without  funds,  and  said  Tay- 
lor was  compelled  to  advance  and  loan  to  said  Cravens  the 
money  necessary  to  improve  the  land,  and  to  pay  the  ex- 
penses of  the  litigation  attendant  thereon,  as  well  as  other 
expenses  of  said  Cravens;  and 

*' Whereas,  said  Reynolds  has  aided  said  Taylor  in  the 
matter,  and  has  loaned  him  large  amounts  of  money  to  aid 
in  paying  such  expenses ;  and 

"Whereas,  the  amounts  advanced  and  loaned  to  said 
Cravens  have  been  much  greater  than  originally  anticipated, 
so  much  so  that  the  parties  hereto  deem  it  equitable  and  just 
to  cancel  all  prior  agreements  with  reference  to  the  matter, 
and  to  make  this  agreement  in  lieu  of  all  past  agreements : 

**  It  is  therefore  agreed  by  and  between  the  parties  hereto 
that  they  are  and  shall  be  equally  interested  in  all  that  is 
made  out  of  the  venture,  and  that  when  the  litigation  is 
finally  settled  said  Reynolds  is  to  have  one  half  of  every- 
thing that  is  realized,  and  in  case  the  title  to  said  land,  or 
any  portion  thereof,  is  secured,  then  one  half  of  said  land ; 
each  party  on  a  final  accounting  to  be  responsible  for  an 
equal  pi-oportion  of  the  expenses  and  moneys  loaned  and 
used  in  the  premises,  provided  the  venture  is  a  success,  but 
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unless  it  is  Reynolds  is  not  to  be  responsible  for  any  other 
or  further  sum  than  he  has  already  advanced. 

"And  whereas,  said  Taylor  contracted  with  the  D.  &  R. 
G.  R.  R.  and  with  the  Colo.  M.  R.  R.  Co.,  amounting  in  the 
aggregate  to  about  $25,000,  to  be  paid  as  soon  as  Cravens 
obtains  title  to  said  land,  it  is  agreed  that  said  Reynolds  and 
Taylor  shall  be  and  are  equally  interested  in  those  contracts. 

"  And  whereas,  said  Taylor  has  a  judgment  against  said 
Cravens  in  the  district  court  of  Pitkin  county,  Colorado, 
which  is  a  lien  on  said  land,  it  is  agreed  that  said  Reynolds 
and  Taylor  are  and  shall  be  equally  interested  in  said  judg- 
ment. 

"  Witness  our  hands  and  seals  the  day  and  year  first  above 
written. 

*'  [Signed  in  duplicate]      Joseph  Reynolds.  [Seal.] 

"  Joseph  W.  Taylor.       [Seal.]" 

It  appears  fi*om  the  recitals  in  this  contract  that  Taylor 
had  been  employed  by  Cravens  to  aid  him  in  securing  title 
to  the  land  in  question ;  that  Cravens  had  no  money  with 
which  to  do  the  necessary  work  and  pay  the  necessary  ex- 
penses ;  that  Taylor  had  advanced  him  funds  for  the  purpose, 
and  that  Reynolds  had  loaned  Taylor  money  to  enable  him 
to  make  the  advances.  For  the  money  loaned  by  Reynolds 
he  was  to  have  an  equal  interest  with  Taylor  in  what  the 
latter  should  be  able  to  make  out  of  the  "  venture  "  and  the 
same  interest  in  some  other  matters.  As  to  what  the  ^^  ven- 
ture "  was,  or  what  was  expected  to  be  realized  from  it,  or 
how  it  was  to  be  realized,  the  contract  is  not  very  lucid ;  but 
Taylor  was  employed  by  Cravens  to  give  him  assistance  in 
procuring  title  to  a  tract  of  land,  and  it  is  safe  to  assume 
that  by  the  terms  of  the  employment  Ci*avens  was  to  recom- 
pense him  in  some  way.  What  he  would  receive  in  considera- 
tion of  the  assistance  or  services  he  might  render  would  be 
what  would  be  made  out  of  the  venture.  This  would  belong 
to  Taylor.  Taylor's  employment  involved  the  expenditure  of 
money  by  him,  and  he  was  compelled  to  procure  a  portion  of  it 
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from  outside  sources.  He  obtained  loans  from  Reynolds,  and 
these  loans  were  the  occasion  of  the  contract  between  the 
two.  Now  it  seems  to  us  that  the  instrument  is,  in  effect, 
80  far  as  the  venture  is  concerned,  nothing  more  than  an 
assignment  by  Taylor  of  one  half  of  what  he  expected  to 
make  out  of  his  employment,  in  consideration  of  the  money 
he  had  obtained  from  Reynolds,  and  of  some  additional 
money  to  be  paid  by  the  latter  if  the  enterprise  should  have 
a  successful  issue.  We  do  not  think  it  proves  a  partnership. 
There  are  important  elements  of  a  partnership  which  are  not 
contained  in  it.  Reynolds  was  to  have  an  equal  interest 
with  Taylor  in  something  to  be  realized.  Probably  this 
something  may  be  called  **  profit ; "  but  participation  in  profit, 
or  even  in  profit  and  loss,  does  not  of  necessity  constitute  a 
partnei-ship.  One  of  the  essential  elements  of  a  partnei*ship 
is  a  community  of  interest  in  its  subject-matter.  In  the  man- 
agement of  the  common  business  each  partner  is  a  principal 
as  to  the  partnei-ship  and  an  agent  as  to  the  other  partnei*s. 
He  has  the  right  "  to  make  contmcts,  incur  liabilities,  man- 
age the  whole  business,  and  dispose  of  the  whole  property  of 
the  partnership,  for  its  purposes,  in  the  same  manner  and 
with  the  same  power  as  all  the  partners  could  when  acting 
together."  The  authority  of  the  several  partners  is  a  neces- 
saiy  sequence  of  their  community  of  interest,  and  there  is 
no  partnership  without  it.  Dtvinel  v.  Stone^  30  Me.  384 ; 
Beecher  v.  Bush^  supra;  Lord  Cmn worth,  in  Cox  v.  Hick- 
matij  8  H.  L.  Cas.  806  ;  Mollwo  v.  Court  of  Wardsj  L.  R.  4 
P.  C.  419 ;  Ilastman  v.  Clark,  53  N.  H.  276. 

This  contract  provides  for  no  community  of  interest  in  the 
business  which  Taylor  was  conducting.  The  interest  of 
Reynolds  was  confined  to  what  might  finally  be  realized  by 
Taylor  from  the  business.  In  the  meantime  Reynolds  would 
have  no  control  of  it,  and  could  make  no  outside  contract  in 
relation  to  it  which  would  be  binding  on  Taylor.  It  was 
only  after  the  business  should  be  finally  concluded  by  Tay- 
lor that  the  interest  of  Reynolds  would  attach  and  it  would 
then  attach  only  to  the  product  of  the  business,  and  must  be 
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accounted  for  to  Reynolds  by  Taylor.  In  everything  pertain- 
ing to  the  management  and  conduct  of  the  business,  Reynolds 
lacked  the  power  of  a  partner,  and,  as  this  power  is  essential 
to  a  partnership  relation,  its  absence  involves  the  absence  of 
the  relation* 

Another  incident  of  a  partnership  is  the  sharing  of  losses 
by  the  partners.  The  partnership  contmct  may  say  nothing 
about  losses,  but  the  right  to  participate  in  profits  implies  a 
corresponding  liability  for  losses  ;  and  it  has  accordingly 
been  held  that  an  agreement  for  the  division  of  profits  is 
admissible  in  evidence  as  tending  to  show  a  partnership. 
Where,  however,  an  agreement  between  two  or  more  per- 
sons, in  relation  to  the  prosecution  of  an  enterpiise,  provides 
that  one  of  their  number  shall  incur  no  risk,  and  be  charge- 
able with  no  loss,  the  agreement  is  not  one  of  partnership. 
Ruddick  v,  Otu^  83  Iowa,  402 ;  Scott  v.  Campbell^  30  Ala. 
728 ;  Pattison  v.  Blanchard,  5  N.  Y.  186 ;  Hazard  v.  Hazard^ 
1  Story,  871 ;   Vanderburgh  v.  Bull,  20  Wend.  70. 

Now  it  seems  to  be  quite  clear  from  this  contract  that  there 
was  to  be  no  liability  for  losses  against  Reynolds.  He  was 
to  be  responsible  upon  a  final  accounting  for  an  equal  pro- 
portion of  the  expenses,  provided  the  venture  should  be  suc- 
cessful, but  otherwise  nothing  was  chargeable  against  him. 
If  the  venture  was  successful,  there  would  be  a  profit  over 
expenses  already  paid  and  to  be  paid ;  there  would  be  no 
loss.  But  if  the  venture  should  be  a  failure,  and  result  in 
actual  loss,  Reynolds  would  sustain  none  of  it,  except  to  the 
extent  of  the  advancements  he  had  already  made.  As  some 
essential  elements  of  a  partnership  are  lacking,  we  are  unable 
to  deduce  that  relation  from  the  contract.  The  contract 
alone  does  not  prove  a  partnership,  and  we  think  we  might 
safely  go  even  further,  and  say  that  it  is  inconsistent  with  a 
partnership. 

But  if  we  should  concede  for  the  present  that  an  inten- 
tion to  form  a  partnership  is  not  inconsistent  with  the  lan- 
guage of  the  instrument,  then,  as  that  language  is  entirely 
consistent  also  with  an  opposite  intention,  we  must  go  outside 
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to  find  what  the  real  intention  was.  Parol  evidence  is  inad- 
missible to  vary  the  terms  of  the  contract,  but,  if  they  are 
equally  susceptible  of  two  different  constructions,  surround- 
ing circumstances,  and  the  acts  and  even  declamtions  of  the 
parties,  may  be  considered,  not  to  change  the  terras,  but  to 
find  what  meaning  the  contracting  parties  intended  to  con- 
vey by  them,  and  discover  which  of  the  constructions  the 
psirties  themselves  placed  upon  the  language  used ;  and  this, 
without  violating  any  rule  of  evidence.  Whart.  on  Ev., 
sees,  939,  940;  1  Greenl.  on  Ev.,  sees.  277,  288;  McPhee  v. 
Young,  18  Colo.  80. 

Reynolds  died  a  year  and  a  half  after  making  the  contract, 
and  there  is  no  evidence  at  all  from  which  it  can  be  gathered 
how  he  regarded  it.  There  is,  however,  some  evidence  from 
which  the  views  of  Taylor  on  the  subject  may  be  inferred. 
December  27,  1892,  is  the  date  of  one  of  his  contracts  with 
Cravens.  This  contract  was  executed  after  Taylor  made  his 
note  to  Thomas.  The  purpose  of  the  contract  was  to  provide 
for  the  payment  of  the  debts  by  Taylor  out  of  the  land ;  and 
Taylor,  among  other  enumei'ated  claims,  agreed  "  to  pay 
C.  S.  Thomas  the  amount  due  the  estate  of  Joseph  Reynolds, 
for  $15,600,  with  interest."  When  Taylor  made  that  con- 
tract it  seems  not  to  have  occurred  to  him  that  Reynolds 
was  his  partner.  If  he  had  understood  that  Reynolds  was 
liis  partner,  and  that  the  money  which  Reynolds  had  advanced 
was  invested  in  a  partnership  business,  he  surely  would  not 
have  recognized  the  advancements  as  an  indebtedness  to  the 
estate  of  Reynolds.  That  he  treated  the  amount  as  a  debt 
to  the  estate,  put  it  in  the  same  category  with  the  other  debts, 
and  made  provision  for  its  payment,  would  seem  to  be  incon- 
sistent with  any  supposition  of  Taylor  at  the  time  that  him- 
self and  Reynolds  were  partnera.  Mr.  Thomas  testified  that 
after  the  maturity  of  the  note  from  Taylor  to  Thomas,  when 
the  latter,  under  instruction  from  the  administrator,  was 
about  to  cause  the  property  to  be  advertised  for  sale,  and 
Taylor  was  endeavoring  to  procure  a  postponement  of  the 
proceeding,  a  conversation  took  place  between  himself  and 
Vol.  IX— 19 
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Taylor,  in  which  Taylor  said  that  there  was  a  very  serious 
question  whether  the  Reynolds  estate  was  not  liable  for  the 
debts  contmcted  in  getting  the  title ;  that  the  agreement  be- 
tween himself  and  Reynolds  came  very  near  making  Rey- 
nolds his  partner;  and  that  just  as  good  lawyera  as  Thomas 
had  passed  upon  the  contract,  and  thought  that  it  came  very 
near  being  a  partnei-ship.  This  convei-sation  was  not  denied 
by  Taylor,  and  his  expressions  are  as  significant  for  what 
they  do  not,  as  for  what  they  do,  contain.  They  contain  the 
first  mention  of  a  partnership  that  we  find  in  the  record.  In 
all  the  negotiations  between  Taylor  and  Thomas  and  Taylor 
and  the  administrator,  for  the  settlement  of  the  claim  of  the 
estate  against  Taylor,  there  was  no  suggestion  of  partnei:ship ; 
and  when  at  last  the  suggestion  came,  it  was  not  a  suggestion  of 
actual  partnenahip.  Taylor  did  not  say  that  there  ever  was 
any  understanding  between  himself  and  Reynolds  that  they 
should  be  partner's,  or  that  the  agreement  between  them  was 
made  for  the  purpose  of  creating  a  partnership,  as  he  surely 
would  have  done  if  such  had  been  the  fact.  He  based  his 
claim  of  partnerahip  entirely  upon  a  construction  which  him- 
self and  other  lawyers  were  disposed  to  place  upon  the  con- 
tract ;  and  his  suggestions  were  cautiously  worded,  and  would 
indicate  that  he  was  not  sure  of  his  footing,  even  on  the 
question  of  construction.  His  prior  silence  on  the  subject, 
the  language  in  which  he  brought  forward  his  claim,  and 
the  ground  on  which  he  based  it,  all  indicate  that  a  partner- 
ship was  never  intended  by  himself  or  Reynolds ;  but  that, 
in  seeking  an  avenue  of  escape  from  the  complications  with 
which  he  was  beset,  he  grasped  at  the  idea,  whether  it  orig- 
inated with  himself  or  was  suggested  by  others,  that  a  part- 
nei-ship  might  be  inferred  from  the  contract,  and  the  ti^st 
deed  to  Lee  thus  rendered  unavailing  for  the  purposes  for 
which  it  was  given. 

We  are  therefore  remitted  back  to  the  contract  as  the  sole 
evideiKse  of  the  partnei'ship ;  but  the  contract  is  not  evidence 
of  a  partnership,  and  we  must  hold  that  there  was  none.  No 
rights  were  involved  in  the  contract  except  those  of  the  con- 


1897.J  Leb  t.  Cbavbns.  291 

tracting  parties.     Third  persons  were  not  concerned  in  it, 
and  the  subsequent  disposition  of  it  by  Taylor  and  the  rep- 
resentatives of  Reynolds  cannot  be  called  in  question.     The 
title  to  the  land  had  been  obtained,  and  was  controlled,  if 
not  owned,  by  Taylor.     The  administmtor  was  clamoring 
for  a  settlement,  and  an  attempt  at  adjustment  on  the  basis 
of  the  contract  failed.     The  parties  then  agreed  to  abandon 
th^  contract,  and  make  provision  for  the  repayment  of  the 
money  Reynolds  had  loaned,  which  they  had  a  perfect  right 
to  do.     The  result  was  the.  trust  deed  and  note  in  question. 
This  deed,  being  prior  in  time  to  that  held  by  the  bank,  must 
be  satisfied  first  out  of  the  land.     If,  upon  a  sale,  more  is 
realized  than  is  sufficient  for  that  purpose,  the  surplus  must 
be  applied  on  the  indebtedness  to  the  bank  as  far  as  it  will  go, 
not,  however,  beyond  payment  of  the  amount  due.    Should 
there  still  be  a  residue,  it  will  go  to  Taylor.     There  being 
no  partnership,  the  unsecured  creditors  must  rely  upon  the 
individual  responsibility  of  the  person  with  whom  they  con- 
tracted, and  their  remedy  is  at  law.    Their  claims  are  not  of 
equitable  cognizance,  and  cannot  be  adjudicated  in  this  pro- 
ceeding.    They  have  no  standing  in  this  case,  and  should  be 
dismissed  out  of  it.     The  conclusion  of  the  trial  court  that 
there  was  a  partnership  between  Taylor  and  Reynolds  was 
erroneous,  and  all  its  findings,  based  on  that  conclusion,  were 
therefore  also  eiToneous.     When  the  case  was  brought  into 
this  court,  the  trustee  for  the  estate  was  about  to  sell  the 
land,  and  we  granted  an  injunction  restraining  the  sale.     That 
injanction  will  now  be  dissolved,  and  the  cause  remanded, 
with  instructions  to  the  district  court  that,  in  any  further 
proceedings  which  may  be  had  in  the  case,  the  lines  indi- 
cated in  this  opinion  shall  be  followed. 

Eeversed. 


I 


292  Latham  v.  Gbegory.  [Jan.  T., 

Latham  v.  Gbbgobt  bt  al. 
Haley  v.  Latham. 

1.  Afpbllatb  Pbacticb. 

Error  cannot  be  predicated  upon  the  remarks  of  coanael  at  the  trial 
when  it  does  not  appear  that  they  were  objected  to  at  the  time  or 
that  the  court's  attention  was  called  to  them  in  any  manner. 

2.  llTTEBVENTION. 

An  intervention  filed  after  the  defendant's  default  had  been  set  aside 
and  before  the  trial  of  the  issues  in  the  main  case  is  in  apt  time. 

3.  GARiaSHMBNT — ACTION — PaBTIES. 

The  defendant  deposited  in  a  bank  money  of  the  intervenor,  whose 
agent  he  was,  in  his  (defendant's)  own  name.  The  bank,  having 
been  garnished  as  a  debtor  of  the  defendant,  paid  over,  under  the 
writ,  the  money  so  in  its  hands.  Held,  that  the  creditor  acquired 
no  right  to  the  money  as  against  the  actual  owner,  but  that  the 
owner's  remedy  was  against  him  and  not  against  the  bank. 

4.  Same. 

An  attachment  creditor  who  fails  to  obtain  judgment  against  the  de- 
fendant cannot  recover  against  a  garnishee. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  Robert  E.  Foot,  for  Arthur  Latham. 

Mr.  Joseph  W.  Taylob,  Mr.  A.  P.  Rittenhouse,  of 
counsel,  for  A.  J.  Gregory  et  al.,  and  Ora  Haley,  Intervener. 

BissELL,  J.,  delivered  the  opinion  of  the  court. 

This  record  discloses  a  series  of  most  unusual  circum- 
stances. The  appellant,  Latham,  obtained  a  judgment  and 
collected  $661  thereon  from  a  stranger  who  was  neither  privy 
nor  party  to  the  contract,  and  on  the  final  hearing  of  the 
main  case  was  adjudged  to  have  been  paid  the  amounts  which 
were  the  subject-matter  of  the  action  and  the  defendants  had 
a  judgment  over  and  against  him  for  $475.  Unless  com- 
pelled by  inexorable  principles,  no  such  inequitable  results 
should  be  permitted  to  stand. 


1897.]  Latham  v.  Gbbgoby.  293 

Latham  broaght  suit  in  July,  1892,  against  A.  J.  and  N.  J. 
Gregory  on  two  notes,  dated  the  24th  of  September,  1890, 
for  $300  and  $322,  respectively,  due  in  thirty  and  sixty  days, 
with  interest.  Summons  was  issued  and  a  personal  service 
attempted.  It  was  not  accomplished,  and  on  filing  the  stat- 
utory affidavit  the  plaintiff  made  publication  of  his  summons, 
and  on  its  completion  judgment  was  entered  on  the  30th  day 
of  December,  1892,  against  A*  J*  Gregory  and  the  Commer- 
cial National  Bank  as  the  garnishee  and  debtor  of  the  Greg- 
orys. The  attachment,  which  was  issued  in  aid  of  the  action, 
had  been  served  on  the  bank,  and  the  bank  had  answered  an 
indebtedness  to  Gregory  in  the  sum  of  $661.  When  the 
judgment  was  entered  in  December,  the  bank,  on  production 
of  a  certified  copy  of  it,  paid  the  amount  of  the  judgment 
which  bad  been  entered  against  it  as  garnishee  by  a  check 
payable  to  the  order  of  the  clerk  of  the  district  court.  The 
clerk  indorsed  the  check  to  the  plaintiff's  attorney,  who  col- 
lected the  money,  retained  a  part  of  it  for  his  fees,  and  paid 
the  balance  over  to  the  plaintiff.  Shortly  thereafter,  Ora 
Baley,  who  appears  in  the  record  as  an  intervener,  on  inquiry 
at  the  bank  as  to  the  status  of  the  account,  discovered  the 
recited  situation,  and  proceedings  were  at  once  instituted  by 
the  Gregorys  to  set  aside  the  judgment  which  had  been  ob- 
tained. On  a  showing  as  to  the  nonservice  of  process  and 
other  facts  which  gave  the  court  jurisdiction  and  entitled 
it  to  act,  the  court  on  the  15th  of  February,  1893,  set  aside 
the  judgment  and  permitted  the  Gregorys  to  defend.  The 
defense,  in  general,  was  a  payment  provable  and  established 
according  to  the  verdict  of  the  juiy  by  evidence  which  showed 
an  agreement  between  the  Gregorys  and  Latham  at  about 
the  time  of  the  execution  of  the  paper,  or  after  its  maturity, 
by  which  the  Gregorys  turned  over  to  Latham  a  lai*ge  amount 
of  real  and  personal  property  which  he  was  authoiized  to  sell 
and  apply  the  proceeds  to  the  liquidation  of  the  debt.  Proof 
was  offered  of  the  value  of  the  property  and  its  sale,  whereby 
their  plea  of  payment  was  attempted  to  be  established. 
Piior  to  the  actual  trial,  the  question  of  the  rights  of  the 
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intervenor  were  submitted  to  the  coui-t.  Under  this  petition 
of  intervention,  which  sought  to  set  aside  the  garnishment 
and  discharge  the  levy  and  release  the  property  from  the 
writ,  the  intervenor  introduced  proof  which  tended  to  show 
that  Gregory  was  Haley's  foreman,  running  his  sheep  busi- 
ness west  of  the  Divide,  and  as  such  foreman  clothed  with 
authority  to  care  for  the  business,  pay  all  bills  incurred,  and 
in  general  liquidate  whatever  expenses  might  attend  its  man- 
agement. The  proof  also  was  to  the  point  that  to  provide 
the  foreman  with  means  for  this  purpose  Haley  furnished 
money  in  checks  of  various  amounts  to  Gregory,  who  indorsed 
them  in  his  own  name  and  deposited  them  to  his  own  credit 
in  the  bank  and  afterwards  checked  on  them  in  liquidation 
of  the  expense  account.  The  only  evidence  offered  on  this 
subject  was  the  evidence  of  Gregory  and  Haley,  and  there 
being  no  countervailing  proof  it  may  be  taken  as  established 
that  the  money  in  the  bank  was  Haley's  and  was  not  Greg- 
ory's. The  plaintiff  did  not  undertake  to  controvert  the  evi- 
dence, but  evidently  relied  on  his  motion  to  dismiss  the 
intervention  because  the  account  stood  in  Gregory's  name 
and  not  in  Haley's,  and  therefore  the  attaching  creditor  could 
hold  it  as  against  Haley's  claim.  The  petition  of  intervene 
tion  aptly  stated  the  rights  of  the  parties,  and  while  it  did 
not  set  up  all  the  antecedent  proceedings  nor  pray  a  judg- 
ment against  Latham,  which  could  very  properly  have  been 
done  as  for  money  had  and  received,  it  was  probably  suflS- 
cient  to  raise  the  issue  and  permit  the  introduction  of  proof. 
The  court  did  not  proceed  to  dispose  of  this  motion  until 
after  the  trial  of  the  main  case.  The  issues  which  have  been 
suggested  rather  than  exactly  stated  were  submitted  to  the 
juiy  under  instructions  to  which  no  objections  were  made, 
and  the  jury  found  that  the  notes  had  been  paid  by  the  prop- 
erty received,  and  that  the  value  of  the  property  which  Latham 
had  appropriated  to  his  own  use  exceeded  the  debt  by  f475i, 
and  they  found  against  him  in  that  sum.  The  court  to  whom 
was  submitted  the  rights  of  the  intervenor  thereupon  found 
the  issues  against  the  intervenor,  and  judgment  was  entered 
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against  him  for  costs.  As  would  not  be  very  extraordinary 
under  these  circumstances,  both  the  plaintiff  Latham  and  the 
interyenor  Haley  appealed. 

The  actual  result  is  that  when  Latham  brought  suit  he  had 
no  right  of  action  against  Gregory,  for  his  debt  had  been  paid. 
When  he  levied  his  writ  of  attachment  there  was  no  cause 
of  action  on  which  it  could  be  maintained.  His  writ  was 
levied  on  money  or  property  which  did  not  belong  to  the 
defendant  in  the  suit,  but  to  another,  which  money  he  appro- 
priated to  his  own  use  without  claim  or  title  against  either 
the  owner  or  the  alleged  debtor.  His  debt  was  paid.  He 
owed  the  defendants  $475,  and  he  got  more  than  enough  of 
Haley's  money  to  pay  that  debt.  He  thus  reaped  where  he 
did  not  sow,  and  converted  that  to  which  another  had  title 
without  a  shadow  of  right  or  excuse.  The  appellant,  Latham, 
attacks  the  judgment  on  the  ground  that  it  is  not  supported 
by  the  evidence,  and  for  the  further  reason  that  the  interven- 
er's attorney  in  arguing  the  case  to  the  jury  contended  that 
Latham  had  already  received  $600  more  than  the  amount 
of  his  claim  from  the  defendants.  Neither  of  these  mat- 
ters warrant  the  reversal  of  the  judgment  which  was  entered 
against  the  appellant.  In  the  first  place,  so  far  as  the  issues 
of  fact  are  concerned,  the  verdict  of  the  jury  was  against  him, 
and  we  are  bound  by  that  verdict  so  long  as  the  record  dis- 
closes nothing  which  indicates  eiTor  occurring  at  the  trial,  or 
bias  and  prejudice  on  the  part  of  the  jury  amounting  to  a 
reversible  error.  We  discover  neither.  The  case  was  fairly 
tried,  the  record  is  free  from  errors,  the  verdict  can  be  sus- 
tained by  evidence  in  the  record,  and  we  ai-e  without  either 
the  right  or  inclination  to  disturb  it.  The  objection  to  the  re- 
marks of  counsel  are  equally  groundless  for  the  purpose  of 
an  assignment  of  error.  We  do  not  discover  in  the  abstract 
or  in  the  record  that  the  remark  was  objected  to  at  the  time, 
the  attention  of  the  court  called  to  it,  or  any  instruction 
asked  about  it.  So  far  as  we  are  able  to  see,  it  was  entirely 
within  the  range  of  the  rights  of  counsel  to  discuss  the  matter 
on  that  basis,  and  in  making  the  statement  counsel  were 
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more  accui*ate  as  to  the  amounts  paid  than  is  usual  in  such 
cases,  for  the  verdict  found  that  lie  had  received  at  least  $475 
more  than  his  debt.  When  counsel  come  that  near  the  exact 
facts,  they  certainly  do  not  trespass  on  their  legitimate  pre- 
rogatives. 

The  judgment  against  the  intervener  was  undoubtedly 
wrong.  The  judgment  in  favor  of  the  plaintiff  against  the 
garnishee  should  have  been  set  aside  if  it  was  not  done,  as  to 
which  we  are  totally  unadvised  by  the  record.  The  garnishee 
should  have  been  discharged  and  the  intervener  given  such 
relief  as  he  was  entitled  to  under  his  petition.  We  are  clearly 
of  the  opinion  the  intervention  was  filed  in  time.  Under  the 
statute  there  is  a  distinct  statutory  provision  providing  for 
attachment  cases.  Code,  section  106,  permits  any  pei-son, 
other  than  the  defendant  who  claims  the  property  attached, 
to  intervene  and  have  his  claim  and  title  tried.  It  has  ali*eady 
been  adjudged  this  must  be  done  before  trial  of  the  main  case 
and  the  determination  of  the  principal  issue  between  the  par- 
ties. The  only  possible  ground  of  contention  as  to  the  failure 
of  the  intervener  to  act  in  time  proceeds  from  the  fact  that 
the  judgment  was  originally  entered  by  default.  It  is  there- 
foi-e  insisted  the  intervener  was  not  in  time  and  was  without 
the  right  to  be  heard.  We  do  not  so  interpret  the  statute 
nor  the  decisions  with  reference  to  the  time  of  trial.  If  the 
main  judgment  had  been  permitted  to  stand  and  had  never 
been  set  aside,  and  there  never  had  been  any  subsequent 
trial  of  the  issue  between  the  alleged  creditor  and  his  debtor, 
clearly  the  intervener  would  have  been  without  the  right  to 
intervene  in  the  suit.  His  only  remedy  then  would  have 
been  to  bring  an  action  against  Latham  for  money  had  and 
received.  Under  the  circumstances  of  this  case,  this  right  of 
action  inured  to  him  as  the  result  of  the  subsequent  proceed- 
ings, and  probably  as  the  result  of  the  collection  of  the  money 
from  the  bank  under  the  garnishment,  even  though  the  judg- 
ment against  the  principal  debtor  had  stood.  It  is  sufficiently 
clear  from  the  statement  of  the  facts  in  this  case  that  the 
money  seized  by  the  writ  was  not  Gregory's  money,  and 
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although  the  bank  had  the  right  to  pay  it,  and  Haley  probably 
was  without  any  cause  of  action  against  the  bank  for  the 
payment,  yet  when  it  passed  into  I^tham's  hands,  and  he 
converted  it  to  his  own  use,  a  cause  of  action  thereby  arose 
in  favor  of  Haley  against  Latham.  It  is  tolerably  well  set- 
tled that  the  attaching  creditor  acquires  no  rights  as  against 
the  actual  owner  of  the  money  or  the  pioperty  by  the  levy 
of  his  writ  thereon  and  its  subsequent  sequestration.  The 
remedy  for  the  loss  in  those  cases  on  the  part  of  the  owner 
is  against  the  trustee,  and  not  against  the  bank,  who  is  the 
cestui  que  trust.  Drake  on  Attachment  (6th  ed.),  sec.  491 ; 
Bank  of  Northern  Liberties  v.  Jones^  42  Pa.  St.  536 ;  Jones 
et  aL  V.  The  Bank^  44  Pa.  St.  253 ;  Farmers  ^  Mechanics^ 
Nat.  Bank  v.  King,  57  Pa.  St.  202 ;  Randall  v.  Way  et  al, 
111  Mass.  506;  Meadowcroft  v.  Agnew,  89  111.  469;  Whalen 
V.  McMahon,  16  Colo.  373 ;  The  Colo.  Soap  Co.  v.  Bums,  2 
Colo.  App.  89 ;  Rochvell  v.  Coffey  et  al,  20  Colo.  397. 

We  apprehend,  however,  that  under  the  situation  of  this 
ciise  the  intervenor  was  not  bound  to  resort  to  an  indepen- 
dent action  against  Latham  to  recover  this  money.  He  filed 
a  petition  which  suflBciently  stated  the  ownership  and  title  to 
the  money  and  the  condition  of  affairs  as  between  tlie  attach- 
ing creditor  and  the  intervenor.  His  petition  was  filed  in  apt 
time,  and  while  we  think  possibly  the  petition  would  have  bet- 
ter presented  the  case  if  it  had  set  up  all  the  facts,  there  was 
enough  in  it  to  entitle  the  intervenor  to  relief  and  to  justify 
the  reversal  of  the  judgment  as  against  him.  Probably  when 
the  case  returns,  if  the  petition  is  amended  and  the  parties 
state  all  the  facts  and  pray  additional  and  further  relief,  on 
proof  of  what  appeara  in  the  record  he  will  undoubtedly  be 
entitled  to  a  judgment  against  Latham  for  the  amount  of 
money  which  he  collected  of  the  bank,  to  which  he  had  no 
title  either  as  owner  or  attaching  creditor. 

The  only  other  matter  to  which  reference  is  made  in  the 
briefs  of  counsel  to  which  we  need  advert  is  scarcely  of  suf- 
ficient consequence  to  warrant  discussion,  and  that  is  that 
the  bill  of  exceptions  filed  by  the  intervenor  fails  to  state 
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that  it  contains  all  the  evidence  introduced  on  the  trial  of 
the  issue  between  the  attaching  creditor  and  the  intervenor. 
It  is  insisted  that  the  court  must  indulge  in  the  presumption 
that  evidence  was  introduced  which  warranted  the  judgment 
against  the  claimant.  We  cannot,  for  sevei*al  reasons,  accede 
to  this  contention.  The  record  itself  shows  that  the  inter- 
vener rested  upon  production  of  his  evidence.  The  record 
then  discloses  that  the  attaching  creditor  filed  a  motion  to 
dismiss  the  intervention  because  of  the  situation  and  the 
various  facts  which  have  been  stated.  We  cannot  therefrom 
conclude  that  any  other  evidence  was  introduced,  but  we  think 
it  suflBciently  appeara  from  the  record  that  the  bill  of  excep- 
tions contains  all  the  evidence  produced  in  support  of  or  in 
opposition  to  the  issue  tendered  by  the  petition  and  the 
answer  thereto.  An  unanswerable  objection  to  the  judg- 
ment is  found  in  the  fact  that  Latham  was  unable  to  support 
his  alleged  cause  of  action,  and  had  an  adverse  judgment  en- 
tered against  him.  Under  these  circumstances  he  had  no  claim 
to  the  money,  whether  it  was  money  belonging  to  Gregory,  or 
whether  it  was  money  belonging  to  Haley,  He  is  absolutely 
without  title,  and  should  be  compelled  to  pay  it  over  to  whom- 
soever may  be  entitled  to  it.  Haley  established  his  title  by 
uncontradicted  testimony,  and  Gregory  would  be  bound  by 
the  judgment  as  a  party  to  the  action  and  as  a  witness  who 
had  solemnly  testified  that  the  money  was  Haley's  and  not 
his.  Latham  could  therefore  never  be  made  the  subject  of 
an  action  by  Gregory,  and,  when  once  he  satisfied  Haley*8 
claim  by  paying  him  the  money,  he  is  acquit  of  all  respon- 
sibility in  the  premises.  The  judgment  should  be  entered 
against  him  therefor,  and  he  should  be  compelled  to  return 
that  which  he  received  without  right,  to  which  he  was  not 
able  to  establish  title,  either  by  attachment  or  otherwise. 

The  judgment  as  entered  against  Latham  will  accordingly 
be  affirmed.  The  judgment  which  is  entered  against  Haley, 
the  intervener,  will  be  revei-sed  and  sent  back  to  the  district 
court  for  further  proceedings  in  conformity  with  tliis  opinion. 
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Hymak  v.  The  Jockey  Club  Wine,  Liquor  and  Cigar      ]ziB^m 

Company. 

1.  COUNTEBCLAIMS. 

Causes  of  action  in  favor  of  a  defendant  connected  with  tbe  aubj«ct  of 
the  action  may,  it  seems,  be  counterclaimed  by  him,  ni^iwjtlisiai^d' 
ing  they  did  not  exist  at  the  time  of  the  commencement  of  the  ac- 
tion. 

2.  AM£KDMEKT8 — DiSGBETIOK — REVIEW. 

The  allowance  of  amendments  to  pleadings  is  largely  in  the  discretion 
of  tlie  trial  court,  and  its  orders  in  that  behalf  are  not  reviewable 
except  in  cases  of  obvious  abuse  of  discretion. 

3.  CoYEiNAifTB — Release. 

After  breach  of  covenant  to  pay  rent  by  a  lessee,  the  covenant  may  be 
waived  by  the  parties  by  a  new  parol  agreement  in  ret^pect  of  the 
amount  of  rent,  and  the  new  contract  and  continuing  Liiuancy  will 
be  a  sufficient  consideration  for  the  new  promise. 

4.  Lakdix)bd  and  Tenant— Eviction — Rent. 

If  a  lessor  wrongfully  deprives  a  tenant  of  the  whole  or  any  part  of  the 
premises,  the  tenant  is  discharged  from  the  whole  reut  until  the 
possession  is  restored. 

5.  Same. 

An  actual  expulsion  of  the  tenant,  or  an  intentional  disturbance  hy  Uie 
landlord  which  so  seriously  disturbs  the  tenant's  posae^sion  an  to 
compel  an  abandonment  of  the  possession  by  him,  or  wliit^h  deprives 
him  of  tlieir  beneficial  enjoyment,  amounts  to  an  eviction. 

0.  Sams — Immaterial  Ebbob. 

The  jury  found,  in  an  action  on  a  lease  for  rent,  that  no  rent  was  du3 
on  the  first  day  of  a  certain  month,  and  that  on  or  about  th;it  day 
the  defendant  was  evicted.  The  proof  was  that  by  the  teritis  (jf 
the  lease  the  rent  T^as  payable  in  advance  on  the  first  d:iy  of  every 
month,  and  that  the  eviction  occurred  on  the  second  dfiy.  Held, 
tliat  while  the  finding  may  have  been  erroneous,  the  error  waa 
harmless.  If  the  month's  rent  had  been  paid,  it  could  have  been 
recovered  by  the  tenant  by  reason  of  the  eviction. 

Appeal  from  the  Diatriet  Court  of  Arapahoe  County, 

On  the  1st  day  of  June,  1892,  appellant  leased  to  iippeUee 
certain  business  property  in  the  city  of  Denver  for  the  term 
of  10  years,  rent  to  be  paid  monthly  in  advance;  being 
$833.38  rent.     A  lease  was  made  and  executed  by  the  parties. 
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Appellee,  to  secure  the  payment  of  the  rent,  advanced  to  the 
appellant  $1,666.66,  and  entered  into  possession  of  the  prem- 
ises. Appellees  paid  the  full  rent  of  $833.33  for  each  month 
up  to  the  1st  day  of  August,  1893.  On  that  date  a  new 
arrangement  was  made  between  the  parties,  and  the  rent 
reduced,  and  appellee  paid  $600  a  month  for  the  months  of 
August  and  September,  1893.  On  the  1st  of  October  thei*e 
was  a  further  reduction  in  the  rent,  by  agreement  of  the 
parties,  and  appellee  paid  $500  a  month  to  the  1st  of  May, 

1894.  On  the  Ist  of  May,  1894,  there  was  another  reduc- 
tion of  rent,  and  appellee  paid  $300  a  month  to  Februaiy  1, 

1895,  when  appellee's  occupation  of  the  premises  ceased. 
On  February  2,  1895,  appellant  brought  suit  by  attachment 
against  appellee;  alleging  in  the  affidavit  (1)  that  the  de- 
mand was  upon  an  express  contract  in  writing  for  the  direct 
and  unconditional  payment  of  money  only,  and  was  for 
money  due  on  a  certain  lease  in  writing,  by  the  terms  of 
which  said  sum  sued  for  is  overdue  ;  (2)  that  the  defendant 
fraudulently  conveyed,  transferred,  or  assigned  its  property 
and  efiPects  so  as  to  hinder  or  delay  its  creditoi'S,  and  partic- 
ularly the  plaintiff.  The  attachment  was  on  the  stock  of 
goods  in  store  in  the  leased  premises.  On  the  11th  day  of 
February,  1895,  appellant  brought  suit  against  appellee  for 
the  sum  of  $7,299.95,  claiming  that  the  amounts  paid  and 
received  as  rent  from  the  time  of  the  fii'st  reduction  to  the 
close  of  the  occupation  of  the  premises  were  not  in  full  of 
the  rent,  nor  received  as  such,  but  were  paid  and  received 
on  account  of  the  rent,  and  that  there  was  due  and  owing 
the  plaintiff  for  each  and  every  month  the  difference  between 
the  amount  received  and  $833.33,  the  amount  provided  for 
in  the  lease. 

Appellee  answered,  admitting  the  lease;  the  occupation 
of  the  premises  as  alleged  in  the  complaint  until  February  1, 
1895;  that  defendant  paid  the  full  rent  provided  in  the 
lease  up  to  August,  1898,  at  which  time  a  new  agreement 
was  made,  by  which  the  written  agreement  was  waived  and 
modified;  th^t  the  rent  was  to  be  $600  a  month  from  and 
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after  August  1st,  in  full  payment  of  the  specified  rent  in 
the  lease ;  that  appellee  paid  $600  for  each  month  to  Octo- 
ber 1, 1893 ;  that  on  that  date  a  further  agreement  was  made 
reducing  the  rent  to  $500  a  month,  and  appellee  paid  that 
amount  each  and  every  month  to  the  1st  of  May,  1894,  when 
there  was  a  further  agreement  by  which  the  rent  was  re- 
duced to  $300  a  month,  which  had  been  paid  each  and  eveiy 
month  to  the  1st  of  February,  1895.  Denying  any  indebt- 
edness whatsoever,  and  by  a  counterclaim  asking  a  judgment 
for  $1,666.66,  the  amount  deposited  by  appellee  with  the 
appellant  as  security  for  the  rent.  It  is  further  alleged  in 
the  answer  that  on  or  about  the  1st  day  of  February,  1895, 
the  plaintiff  wrongfully  and  forcibly  entered  into  the  said 
premises  and  evicted  appellee,  and  has  kept  appellee  out  of 
the  possession  from  that  time. 

Appellant  filed  a  replication  admitting  payment  of  $833.33 
each  month  until  August  1,  1893.  Denying  that  at  the 
time,  or  any  subsequent  time,  there  was  any  agreement  re- 
ducing the  rent  to  $600,  $500,  or  $300  a  month.  Admitting 
the  receipt  of  $600  a  month  in  full  for  rent  of  August  and 
September,  1893.  Denying  that  the  $600  and  $300  subse- 
quently paid  was  paid  and  received  as  payment  in  full,  but 
was  paid  and  received  as  installments  each  month  on  the 
stipulated  rent  in  the  lease. 

The  case  was  tried  to  a  juiy,  resulting  in  a  verdict  for 
defendant  (appellee)  against  the  appellant  for  $1,666.66, 
which  was  afterwards  remitted  upon  request  of  the  court, 
and  a  judgment  entered  for  defendant  (the  appellee),  from 
which  the  appeal  was  prosecuted  to  this  court. 

Messrs.  Lipscomb  &  Hodges,  for  appellant 

Messrs.  Betts  &  Rikkle,  for  appellee. 

Reed,  P.  J.,  delivered  the  opinion  of  the  court* 

The  answer  of  the  appellee,  upon  which  the  case  was 
tried,  was  an  amended  answer,  embracing  in  substance  the 
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same  facts  pleaded  in  the  former,  but  more  specific  and 
detailed,  and  more  sharply  defining  and  tendering  the  issues 
to  be  tried.  Application  was  made  for  leave  to  file  the 
amended  answer,  which  was  granted.  Error  is  assigned  upon 
the  order  of  the  court  allowing  the  amendment.  Nothing 
appears  in  the  abstract  to  show  that  appellant  made  any 
objection  or  excepted  to  the  ruling.  The  counterclaim  for 
$1,666.66  was  in  the  amended  answer,  and  not  in  the  former. 
It  is  contended  that  for  this  reason  the  action  of  the  court 
was  erroneous.  The  object  of  allowing  amendments  is  to 
get  before  the  jury  all  the  facts  and  contentions  of  each 
party  in  regard  to  the  subject-matter  of  the  suit,  so  that 
there  will  be  no  misunderstanding  of  the  questions  to  be 
determined;  and,  so  long  as  the  pleadings  are  limited  to 
matters  pertaining  to  the  ti-ansaction,  amendments  are  not 
only  in  the  discretion  of  the  court,  but  the  court  is  required 
to  allow  them,  so  that  the  entire  controversy  shall  be  sub- 
mitted for  adjudication.  It  is  contended  that  the  claim  for 
the  $1,666.66  was  one  originating  after  suit  was  brought.  I 
do  not  so  understand  it.  It  is  shown  by  pleading  and  evi- 
dence that  the  money  was  advanced  as  security  for  rent  at 
the  time  the  lease  was  executed.  If  not  applied  as  rent,  or 
returned,  it  was  the  proper  subject  of  a  counterclaim. 

In  my  view  of  section  57  of  the  Civil  Code,  it  is  unimpor- 
tant whether  it  arose  before  or  after  the  bringing  of  the  suit 
It  comes  under  the  fii'st  subdivision,  which  is,  after  defining 
a  "counterclaim,"  as  follows:  "A  cause  of  action  arising 
out  of  the  transaction  set  forth  in  the  complaint  or  answer, 
as  the  foundation  of  the  plaintiff's  claim  or  defendant's  de- 
fense, or  connected  with  the  subject  of  the  action."  The 
claim  in  question  was  clearly  *'  connected  with  the  subject 
of  the  action." 

Counsel  appeal's  to  rely  upon  the  second  subdivision,  which 
is:  "In  an  action  arising  upon  contract,  any  other  cause  of 
action  arising  also  upon  contract,  and  existing  at  the  com- 
mencement of  the  action*^ 

I  cannot  see  that  it  applies.     By  the  first,  all  matters  "(wi- 
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nected  with  the  subject  of  the  action"  are  embraced,  regard- 
less of  the  time.  By  the  second,  ^*  any  other  cause  of  action 
arising  also  upon  the  contract.*^  But  these  must  exist  at 
the  commencement  of  the  suit.  They  are  separate  and  dis- 
tinct mattera.  The  allowing  of  amendments  is  largely  in 
the  discretion  of  the  court,  and  no  error  can  be  predicated 
upon  the  allowance  of  amendments  unless  there  is  an  obvious 
abuse  of  discretion.  In  this  case  the  amendment  was  clearly 
permissible.  If  not,  as  the  sum  awarded  upon  the  counter- 
claim by  the  jury  was  remitted,  I  fail  to  see  how  it  worked 
an  injury.  It  being  admitted  that  from  August  1,  1893, 
until  the  occupancy  of  the  premises  ceased,  appellee  paid 
and  appellant  received — First,  $600  a  month ;  second,  $500 
a  month;  and,  third,  $300  a  month, — narrowed  the  contro- 
versy in  that  respect  to  the  question  whether,  by  subsequent 
parol  agreements,  the  expressed  provision  in  the  lease  for 
$833.33  a  month  was  abrogated  or  waived  and  replaced  by 
the  subsequent  parol  agreements,  and  the  subsequent  pay- 
ments were,  respectively,  in  full  for  the  rent  of  the  prem- 
ises. After  a  breach  of  the  covenant  by  the  appellee  to  pay 
rent  at  $833.33  a  month,  or  at  the  time  the  rent  was  due, 
and  appellee  refused  to  pay  the  same,  it  was  competent  for 
the  parties,  by  a  new  parol  agreement,  to  waive  the  covenant, 
modify  or  abrogate  the  lease  in  respect  to  the  amount  of 
rent,  and  substitute  a  new  agreement  as  to  the  amount,  and 
the  continuing  tenancy  of  appellee  was  sufficient  considera- 
tion for  the  new  contract.  See  Wood,  Landl.  &  Ten.  44; 
Tayl.  Landl.  &  Ten.,  sees.  497-501.  It  has  been  held  that 
such  new  contract  terminated  the  tenancy  under  the  lease, 
and  that  the  subsequent  tenancy  was  under  the  new  con- 
tract ;  and  such,  it  seems,  should  be  the  effect.  See  Taylour 
V.  Wildin,  L.  R.  3  Exch.  303 ;  Blyth  v.  Dennett,  13  C.  B.  178. 
Whether  or  not  there  were  new  contracts  from  time  to 
time  in  regard  to  the  amount  of  the  rent  to  be  paid  by  appel- 
lee, and  a  waiver  of  the  condition  of  the  lease,  and  whether 
the  new  amounts  were  paid  as  agreed,  and  received  by  appel- 
lant as  payment  in  full,  were  questions  of  fact  to  be  deter- 
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mined  by  the  jury,  and  were  found  against  appellant ;  and, 
upon  a  careful  examination  of  the  evidence,  we  must  con- 
clude that  such  findings  were  warranted. 

The  only  remaining  question  is  whether  there  was  an  evic- 
tion of  appellee  at  the  date  it  ceased  paying  rent,  so  as  to 
relieve  it  from  subsequent  liability.  This  was  also  a  ques- 
tion for  the  jury,  under  the  instructions  of  the  court. 

The  instructions  given  by  the  court  were  as  follows :  "  The 
court  instructs  the  jury  that  some  acts  of  interference  by  the 
landlord  with  the  tenant's  enjoyment  of  the  premises  maybe 
mere  acts  of  trespass,  or  they  may  amount  to  an  eviction. 
The  question  whether  they  partake  of  the  latter  chamcter 
depends  upon  the  intention  with  which  they  are  done,  and 
the  character  of  the  acts.  If  they  clearly  indicate  an  inten- 
tion on  the  landlord's  part  that  the  tenant  should  no  longer 
continue  to  hold  the  premises,  and  it  thereby  loses  the  ben- 
eficial use  of  the  same,  this  would  constitute  an  eviction ; 
otherwise  they  would  amount  to  no  more  than  acts  of  tres- 
pass. To  constitute  an  eviction,  the  acts  of  interference  by 
the  landlord  with  the  tenant's  possession  must  clearly  indi- 
cate an  intention  on  the  part  of  the  landlord  that  the  tenant 
shall  no  longer  continue  to  hold  the  premises,  or  some  mate- 
]  ial  part  thereof.  There  must  be  something  of  a  permanent 
character  done  by  the  landlord  with  the  intention  of  depriv- 
ing the  tenant  of  the  enjoyment  of  the  premises,  or  sonie  part 
thereof.  The  question  of  eviction  or  no  eviction  is  a  ques- 
tion to  be  decided  by  the  jury,  in  view  of  all  the  facts  and 
circumstances  as  proved  on  the  trial." 

Instruction  given  on  the  court's  own  motion :  "  The  court 
instructs  the  jury  that  the  principle  upon  which  a  tenant  is 
required  to  pay  rent  is  the  beneficial  enjoyment  of  the  prem- 
ises, unmolested  in  any  way  by  the  landlord ;  and  in  this  case, 
if  the  jury  believe  from  the  evidence  that  after  defendant  went 
into  possession  of  the  premises  the  plaintiff  took  possession 
of  any  part  of  the  premises  leased,  against  the  consent  of 
the  defendant,  and  in  such  a  way  as  to  prevent  the  defend- 
ant having  the  beneficial  use  of  the  premises  leased,  this  is, 
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in  law,  an  eviction,  and  releases  the  defendant  from  the  pay- 
ment of  any  more  rent  while  such  eviction  continues." 

They  were  lucid,  brief,  and  fairly  submitted  the  question 
to  the  jury.  This  issue  was  found,  also,  for  appellee ;  and, 
although  the  testimony  was  conflicting,  there  was  sufficient 
to  wan-ant  the  finding,  although  it  was  found  by  the  jury 
that  there  was  no  rent  in  arrear. 

On  February  1st  the  evidence  shows  the  premises  to  have 
been  taken  forcible  possession  of  by  the  sheriff  under  orders 
from  appellant,  and  that,  after  retaining  possession  for  some 
days,  the  sheriff  delivered  the  keys  to  appellant,  who  retained 
them  and  the  possession  from  that  time,  and  appellant  placed 
upon  the  premises  a  notice  that  they  were  for  rent,  with  ap- 
plication to  be  made  to  him.  Such  acts,  in  law,  amounted 
to  an  eviction,  and  released  appellee  from  all  subsequent 
liability  under  the  lease  until  the  possession  was  restored. 
The  rule  of  law  is  well  settled,  that,  if  the  lessor  himself 
wrongfully  deprives  the  tenant  of  the  whole  or  any  part  of 
the  premises,  the  tenant  is  discharged  from  the  payment  of 
the  whole  rent  until  the  possession  is  restored.     Tayl.  Landl. 

6  Ten.,  sees.  378-380. 

In  2  Wood,  Landl.  &  Ten.  1096,  the  rule  is  stated  that: 
"An  actual  expulsion  of  the  tenant,  or  intentional  disturb- 
ance by  the  landlord,  or  by  any  other  person  acting  by  his 
authority,  or  by  virtue  of  a  legal  right  vested  in  them  in 
any  manner,  which  so  seriously  disturbs  the  tenant's  pos- 
session as  to  compel  an  abandonment  of  the  premises  by 
him,  or  which  deprives  him  of  their  beneficial  enjoyment, 
amounts  to  an  eviction,  and  the  rent  is  suspended  from  the 
time  of  such  disturbance."     And  see  Morrison  v.  Chadwick^ 

7  C.  B.  266 ;  Salmon  v.  Smith,  1  Saund.  204 ;  2  Wood,  Landl. 
&  Ten.  1101 ;  Royce  v.  Quggenhiem^  106  Mass.  201 ;  Orakam 
V.  Anderson^  3  Harr.  (Del.)  364 ;  Bennet  v.  Bittle^  4  Rawle, 
839 ;  Fitchburg  Manufactory  Corp.  v.  Melven^  15  Mass.  268 ; 
Day  V.  Watsony  8  Mich.  635. 

It  is  true,  appellant  testified,  in  effect,  that  he  wished  to 
lease  for  the  benefit  of  appellee,  and  relieve  it  from  lia- 
VoL.  IX— 20 
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bility  to  the  extent  of  the  rent  received ;  but  this  was  rather 
lame,  and  looks  like  the  result  of  an  afterthought.  He  could 
not  appoint  himself  agent  for  appellee  to  lease  the  property. 
No  appointment  as  agent  by  appellee  was  showa,  or  even  a 
request  upon  its  part.  All  the  facts  and  circumstances  show 
that  appellant  regarded  the  lease  as  terminated,  and  that  his 
acts  were  those  of  the  owner,  and  not  the  agent. 

The  jury  found  no  rent  due  on  February  1,  1895 ;  that, 
on  or  about  that  date,  appellee  was  evicted  by  appellant. 
Consequently  there  was  no  liability  after  that  date.  It  is 
true  that  the  rent  for  the  month  was  payable  in  advance 
February  1st,  and  the  eviction  occurred  February  2d ;  but, 
as  there  was  no  use  of  the  premises  by  the  tenant  by  reason 
of  the  eviction,  the  jury  may  technically  have  erred  in  find- 
ing no  rent  due  on  February  1st.  But  the  error  is  harmless. 
If  the  month's  rent  had  been  paid,  it  could  have  been  recov- 
ered back  by  the  tenant  by  reason  of  the  eviction.  So  the 
result  would  have  been  the  same.  The  attachment  pro- 
ceeding, as  a  matter  of  course,  failed  with  the  failure  of  the 
principal  case.  The  judgment  of  the  district  court  must  be 
affirmed. 

Affirmed. 


GODDAED  ET  AL.  V.  ThB  FlSHEL-SCHLICHTBN  IMPORTING 

Company  et  al. 

1.  Obbditob'b  Bill. 

A  creditor's  biU  can  be  maintained  only  when  tbe  remedy  afforded  at 
law  is  ineffectual  to  reach  the  debtor's  property,  or  when  the  en- 
forcement of  the  legal  remedy  is  obstructed  by  some  incumbrance 
or  by  a  transfer  which  has  been  made  to  defeat  creditors. 

2.  Same — Evidence. 

Proof  of  the  issuance  of  an  execution  and  of  its  return  nuUa  bona  is 
evidence  that  the  legal  remedy  has  been  exhausted  and  that  the 
defendant  is  without  property  other  than  that  which  is  sought  to 
be  reached  by  the  bill. 
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S.  Same. 

A  complaint  in  the  nature  of  a  creditor's  bill,  bj  which  it  lb  made  to  ap-  | 

pear,  inter  alia,  that  for  the  purpose  o£  defeating  unsecured  crt^^l-  . 

iters  of  a  corpoi-ation  its  directors  organ  1 7,ed  a  new  c  or porati  o  n ,  an  d ,  J 

at  a  sale  of  its  assets  under  valid  mortgages,  procured  the  same  to  I 

be  bought  in  by  a  nominal  purchaser  for  the  use  of  the  naw  com-  | 

pany,  when  the  value  of  such  assets  \vas  largely  in  excea*  of  the  ' 

amount  secured  by  the  mortgages,  stateB  a  cause  of  EictLou.  n 

4.  Same. 

It  seems  that  wherever  equity  obtains  jurisdictioa  of  an  insolvent  cor-  I 

poration,  or  of  parties  who  have  obtained  its  assets  and  misappro- 
priated them,  it  will  administer  such  asisets  bo  far  as  it  i^  ahlo  t(i  I 
seize  them,  compel  their  application  to  the  payment  of  ita  debtB, 
and  permit  no  advantage  to  be  gained  by  i\s  stockiiolders  or  by  par- 
ties  who  are  not  innocent  purchasers.  I 

I 
Error  to  the  District  Court  of  Arapahoe  Counti/, 

Mr.  J.  W.  Horner  and  Mr.  Robeiit  W.  Bonf^^qe,  for 
plaintiffs  in  error.  *' 

Messrs.  B artels  &  Blood,  for  defendants  in  error. 

BisSELL,  J.,  delivered  the  opinion  of  the  court. 

This  writ  of  error  was  sued  out  to  reverse  a  judgment  sus- 
taining a  demurrer  to  a  complaint  which  was  filed  by  the 
plaintiffs  in  error  against  The  Fishel-Schlichten  Importing 
Company,  The  Fishel  Importing  Company,  and  sundry  other 
defendants  who  were  alleged  to  have  been  and  to  be  the 
directors  of  the  old  and  the  new  corporation,  to  reach  assets 
of  the  Fishel-Schlichten  Company,  atid  to  compel  their  appli- 
cation to  the  payment  of  the  plaintiff's  debt.  The  eoniplaint 
was  attacked  for  insuflBciency,  and  tSie  case  hiis  been  argued 
here  on  the  general  question  that  no  cause  of  action  is  stated 
in  the  bill.  It  is  quite  impossible  to  incorporate  the  entire 
complaint  of  twenty  pages  into  the  opinion,  and,  by  specific 
statements  of  its  allegations  or  a  reference  thereto,  show  the 
basis  on  which  the  opinion  is  put.  Tlie  complaint  is  certainly 
inartificial  and  lacks  the  precision,  ceitainty,  and  accuracy 
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usually  observed  in  drafting  creditor's  bills  to  reach  assets. 
While  we  have  concluded  that  enough  facts  are  stated  which, 
if  proven,  will  entitle  the  plaintififs  to  maintain  their  suit, 
we  think  the  interests  of  the  litigants  will  be  better  subserved 
ill  the  further  progress  of  the  case  by  modifying  and  amend- 
ing the  bill  so  as  to  put  in  clear-cut  and  traversable  form  the 
statement  of  the  cause  of  action  and  the  narration  of  the  facts 
on  which  it  rests.  We  will  content  ourselves  with  a  general 
summary  of  the  case  which  the  plaintiff  has  attempted  to 
state,  with  the  reasons  which  lead  us  to  hold  enough  appears 
to  entitle  the  plaintiffs  to  be  heard  and  to  be  given  an  oppor- 
tunity to  make  what  proof  they  may  respecting  these  trans- 
actions. 

As  we  are  advised  by  the  arguments  of  counsel,  the  gen- 
eral theory  on  which  the  case  was  argued  belovr  and  the  legal 
basis  on  which  the  plaintiff  rested  his  rights  was  what  is 
sometimes  termed  the  ^^  ti*ust  fund  theory  "  as  applied  to  the 
pursuit  and  application  of  the  assets  of  corpoi-ations.  We 
shall  only  advert  generally  hereafter  to  this  principle,  for,  as 
we  conceive  it,  the  case  is  controlled  by  its  facts,  and  the 
plaintiffs'  right. to  recover  is  not  at  all  dependent  either  on 
the  adoption  or  rejection  of  this  principle.  In  the  first  place, 
the  plaintiffs  do  not  occupy  the  position  of  general  unsecured 
creditors  or  creditors  holding  claims  not  in  judgment,  but 
they  are  judgment  creditors,  who,  as  a  rule,  are  entitled  to 
file  bills  to  reach  assets  which  are  beyond  the  reach  of  an 
execution.  According  to  the  complaint  Goddard  &  Co.  sold 
goods  to  The  Fishel-Schlichten  Importing  Company  in  1893, 
amounting  to  $1,496.56,  which  was  due  on  the  4th  of  August 
of  that  year.  Payment  was  demanded  on  the  21st  of  the 
month,  and  when  refused  suit  was  brought  on  the  account, 
and  on  the  15th  of  September  following  judgment  was  en- 
tered against  the  company  for  this  sum.  On  the  30th  exe- 
cution was  issued,  placed  in  the  hands  of  the  sheriff,  and 
ultimately  returned  nulla  bona*  This  is  enough  to  give  a 
court  of  equity  jurisdiction.  It  is  a  jurisdiction  only  exer- 
cised when  the  remedy  afforded  at  law  is  ineffectual  to  reach 
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the  debtor's  property,  or  when  the  enforcement  of  the  legal 
remedy  is  obstructed  by  some  incumbrance  or  by  a  transfer 
which  has  been  made  to  defeat  the  creditor's  rights.  The 
allegation  and  proof  of  the  issue  of  an  execution  and  its  re- 
turn unsatisfied  is  always  evidence  that  the  legal  remedy 
has  been  exhausted  and  dispenses  with  any  other  proof  that 
the  debtor  is  without  property  other  than  that  whicii  the 
creditor  seeks  to  reach  by  his  bill.  Jones  v.  Green  et  a^,  1 
Wall.  330 ;  Daskam  v.  Neff,  79  Wis.  161 ;  Emery  v.  YamU,  7 
Colo.  107. 

Many  like  cases  have  been  decided,  but  these  are  eTiouglv 
to  illustrate  and  support  the  doctrine  respecting  whtcli  all 
the  authorities  agree.  We  therefore  have  parties  plaintiff 
who  show  that  they  are  entitled  to  file  a  bill  to  reach  assets 
if  otherwise  they  make  out  a  case. 

We  next  come  to  the  general  question  whether  there  is 
enough  in  the  complaint  to  entitle  the  plaintiffs  to  invoke 
the  powers  of  the  court  to  investigate  the  alleged  transac- 
tions between  The  Fishel-Schlichten  Importing  Company 
and  the  vendees  of  the  property.  The  Fishel  Importing  Com- 
pany, and  the  other  defendants  who  were  directors  of  the 
firet  and  are  directors  of  the  last,  and  to  whom  the  property 
of  the  insolvent  company  has  come. 

The  bill  generally  charges  that  The  Fishel-Schlichten  Im- 
porting Company  had  been  doing  business  in  Denver  for 
some  yeai's,  and  at  the  time  of  the  transfer  had  a  stock  of 
goods  amounting  at  its  cost  value  and  of  the  worth  of  nearly 
|l80,000.  It  was  charged  the  company  had  accounts  on  their 
books  amounting  to  upwards  of  $12,000,  some  part  of  which 
was  ultimately  paid  to  these  defendant  directors  and  not 
applied  to  the  liquidation  of  outstanding  debts.  The^e  alle- 
gations would  undoubtedly  tend  to  show  that  in  reality  The 
Fishel-Schlichten  Importing  Company  were  not  insolvent. 
As  we  view  it,  this  does  not  destroy  nor  defeat  the  plaintiffs' 
right  to  maintain  their  suit,  providing  they  are  able  to  prove 
the  other  averments,  which  will  in  like  manner  be  suminfi- 
rized  as  we  proceed.     When  we  look  at  the  bill  to  find  out 
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whether  it  states  a  cause  of  action,  we  are  totally  unconcerued 
about  this  matter,  because  even  though  it  may  appear  that 
the  actual  assets  of  the  Fishel-Schlichten  Company  were 
largely  in  excess  of  its  debts,  yet  they  were  insolvent  in  con- 
templation of  the  law,  and  the  plaintiffs  were  without  a  legal 
remedy,  because,  according  to  the  sheriff's  return,  he  was  un- 
able to  find  anything  on  which  he  could  levy.  The  plan 
adopted  by  the  Fishel-Schlichten  Company  and  the  defend- 
ant  directoi-8  to  divert  the  assets  of  the  company,  and  to  pre- 
vent their  application  to  outstanding  debts,  will  now  be  stated 
according  to  the  general  averments  of  the  complaint.  Some 
little  time  prior  to  the  recovery  of  the  judgment  The  Fishel- 
Schlichten  Company  made  two  mortgages,  one  to  Jonas 
Fishel,  to  secure  an  alleged  debt  represented  by  four  notes 
^aggregating  the  sum  of  $6,000,  and  one  to  Morris  Wise,  one 
of  the  defendant  directoi*s,  to  secure  him  for  an  indorsement 
of  three  notes  aggregating  $7,500,  which  had  been  made  by 
The  Fishel-Schlichten  Company  to  its  own  order  and  deliv- 
ered to  the  National  Bank  of  Commerce.  The  mortgage  to 
Wise  was  given  on  the  18th  of  July,  1893,  but  the  date  of 
the  Jonas  Fishel  mortgage  is  not  given.  It  is  charged  that 
the  mortgages  were  unrecorded  until  about  the  time  of  the 
sale.  So  far  as  concerns  the  Wise  mortgage,  it  is  charged, 
and  the  notice  of  the  sale  thereunder  recites,  that  the  com- 
pany had  defaulted  only  in  the  payment  of  $3,000,  being  the 
amount  of  two  of  the  notes  which  he  had  indorsed,  and  re- 
specting the  other  there  is  no  statement  as  to  the  maturity 
of  any  liability  on  the  part  of  Wise,  or  that  the  sale  was  made 
for  the  purpose  of  liquidating  the  debt  of  $4,500.  We  do 
not  regard  these  matters  of  very  great  importance,  because 
the  plaintiffs  would  seem  to  admit  that  the  debts  secured  by 
the  mortgages  were  bona  fide  as  to  the  major  portion  of  them, 
although  they  charge  that  about  $2,000  had  been  paid  thereon 
out  of  collections  made  by  The  Fishel-Schlichten  Company 
prior  to  the  sale,  and  that  in  reality  the  debt  due  to  these 
two  mortgagees  was  about  $11,000.  The  bill  then  proceeds 
to  charge  that  on  September  6, 1893,  the  goods  which  were 
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in  the  store  at  the  time  the  chattel  mortgages  were  given,  as 
well  as  a  very  considemble  stock  which  had  been  elsewhere 
stored,  and  was  alleged  not  to  have  been  covered  by  the  se- 
curities, was  brought  into  the  premises  occupied  by  The 
Fishel-Schlichten  Company,  included  in  the  sale,  and  all  the 
stock  and  goods  of  the  company  sold  to  satisfy  these  secured 
debts.  The  bill  then  avei-s  that  the  sale  was  made  under  the 
notice  and  bought  by  one  Davis,  at  a  nominal  considenUion 
of  $2,000  over  and  above  the  amount  of  those  incumbrancesp 
It  is  stated  Davis  was  not  a  bona  fide  purchaser,  but  acted  as 
a  friend  of  these  directors  and  of  the  Fishel-Schlichteu  Com- 
pany, and  paid  no  sum  whatever,  cash  or  otherwise,  as  a  cou* 
sideration  for  the  transfer.  In  some  way  which  the  bill 
leaves  unexplained,  perhaps  for  want  of  information  on  the 
pai-t  of  the  plaintiffs  and  the  pleader,  the  mortgages  weie 
satisfied  and  Davis,  who  thus  became  the  nominal  pmdiaser 
of  the  assets  of  the  Fishel-Schlichten  Company,  pi-oi^eeded 
to  transfer  the  stock  to  the  other  company,  which  is  made  a 
defendant,  to  wit.  The  Fishel  Importing  Company.  Tins 
last  named  company  is  charged  to  have  been  organized  by 
the  defendant  directoi-s,  who  were  the  directors  of  the  nhi 
corporation.  It  is  averred  that  these  directoi-s  confederated 
and  conspired  together  and  with  Davis  to  carry  out  tbi.s  plan 
and  scheme  to  have  an  apparently  bona  fide  sale  made  under 
the  mortgages  and  a  purchase  concluded  by  Davis,  whf> 
should  convey  to  a  new  company  to  be  organized  by  these 
directors,  who  would  thereby,  as  the  real  parties  in  interest 
in  the  new  corporation,  receive  any  and  all  benefits  and  ad- 
vantages which  might  be  derived  from  the  purchase  and 
ownei-ship  of  all  the  assets  of  the  insolvent  company,  and  be 
compelled  to  pay  only  the  debts  represented  by  the  securi- 
ties. It  is  charged  generally  that  thereby  these  def*^rulant 
directors  and  the  new  company  became  possessed  of  all  the 
assets  of  the  insolvent  corporation,  which  they  appropriated 
to  their  own  use  and  benefit  to  the  exclusion  of  creditors. 
This  general  statement  will  make  it  apparent  that  if  the 
plaintiffs  are  able  to  maintain  what  they  allege  respecting 
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these  matters  as  judgment  creditors  of  The  Fishel-Schlichten 
Importing  Company,  they  are  entitled  to  pursue  the  assets 
of  that  company  in  the  hands  of  these  defendants,  who  are 
not  innocent  purchasers  for  value,  and  who  could  not  by  these 
means  acquire  a  title  good  against  the  judgment  creditors. 
We  are  well  satisfied  that  even  though  the  mortgages  were 
regarded  as  valid  as  to  their  entirety  and  enforcible  against 
the  goods  and  tliat  the  proceedings  for  the  foreclosure  were 
regular  and  those  debts  paid,  yet  these  defendant  directors 
and  The  Fishel  Importing  Company  could  not  acquire  title 
to  the  assets  of  The  Fishel- Scliiichten  Importing  Corapanj-, 
unless  they  wei'e  all  absorbed  in  the  payment  of  those  mort- 
gages and  it  should  appear  the  goods  were  only  suflBcient  to 
liquidate  those  two  mortgage  debts.  In  other  words,  if  the 
plaintiffs  are  able  to  prove  that  The  Fishel  Importing  Com- 
pany and  these  defendant  directors  acquired  property  largely 
in  excess  of  what  was  requisite  to  liquidate  the  mortgages, 
and  the  sale  was  made  for  the  purpose  of  bringing  about  this 
result  and  securing  to  the  new  company  and  the  directors 
large  gains  and  advantage,  and  they  thereby  became  pos- 
sessed of  what  in  reality  were  assets  of  the  Fishel-Schlichten 
Company  which  ought  to  have  been  devoted  to  the  payment 
of  debts,  they  may  pursue  this  property  in  the  hands  of  this 
company  and  in  the  possession  of  these  directors  and  compel 
them  to  respond  for  whatever  they  may  be  able  to  prove  was 
their  actual  gain  and  advantage.  It  does  not  alter  the  fraud- 
ulent character  of  the  arrangement  that  the  end  was  accom- 
plished through  the  agency  of  valid  mortgages  regularly  en- 
forced. It  is  not  ordinarily  true  that  valid  judgements  or 
securities  can  he  used  as  a  means  to  accomplish  fraudulent 
results,  and  wherever  this  is  done  and  proof  adequate  to  es- 
tablish it  is  produced,  courts  of  equity  will  be  astute  to  go 
befatod  the  apparent  regularity  of  such  proceedings  and  lay 
hands  on  the  assets  which  have  been  fraudulently  appro- 
priated by  persons  who  are  properly  chargeable  with  liability 
and  compel  their  application  to  the  liquidation  of  the  debts 
which  the  apparently  insolvent  corpomtion  has  endeavored 
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by  these  means  to  place  beyond  the  reach  of  creditors.  This 
rule  has  been  recognized  in  other  cases  and  it  commends 
itself  to  our  judgment.  Decker  v.  Decker^  108  N.  Y.  128 ; 
Sweet  V.  Converse  et  al.^  88  Mich.  1 ;  Pullman  et  al.  v.  Elli% 
et  al,  22  Southeastern,  669 ;  Pickrett  v.  Pipkin^  64  Ala.  520 ; 
Sweeny  v.  Sugar  Refining  Co.^  30  W.  Va.  443 ;  Atlanta  Real 
Estate  Co.  v.  Atlanta  Nat.  Bank,  75  Ga.  40 ;  Atlas  Nat.  Bank 
of  Chicago  v.  More,  152  111.  528. 

We  have  attempted  in  this  discussion  to  indicate  the  gen- 
eral lines  on  which  we  hold  that  the  complaint  states  a  cause 
of  action,  which,  if  maintained  by  proof,  will  warrant  a  judg- 
ment. We  have  entirely  disregarded  the  theory  of  a  trust, 
which  has  been  very  elaborately  argued  by  counsel,  because  we 
regard  it  as  substantially  outside  the  necessary  lines  on  which 
this  case  must  be  decided.  According  to  the  allegations  of 
the  bill,  the  Fishel-Schlichten  Company  were  insolvent,  be- 
cause they  were  without  assets  which  could  be  reached  by 
process  issued  on  the  judgment.  Without  discussing  the 
general  question,  we  are  quite  free  to  admit  that  wherever 
equitj'  obtains  jurisdiction  of  an  insolvent  corporation,  or  of 
parties  who  have  obtained  what  are  alleged  to  have  consti- 
tuted its  assets  and  misappropriated  them,  proceeding  along 
the  lines  always  pursued  by  these  courts,  it  will  administer 
the  assets  so  far  as  it  is  able  to  seize  them,  and  will  do  what 
has  always  been  conceded  to  be  its  right  and  its  authority, 
compel  the  application  of  the  assets  of  the  insolvent  com- 
pany to  the  payment  of  its  debts,  and  will  permit  no  advan- 
tage to  be  gained  either  by  stockholders  or  by  parties  who  are 
not  innocent  purchasers.  To  this  extent  the  assets  of  cor- 
porations were  always  conceded  to  be  impressed  with  a  trust 
in  favor  of  creditors  as  against  stockholders,  or  as  against 
the  company  itself.  Hollins  v.  Brierfisld  Coal  ^  Iron  Co., 
150  U.  S.  371. 

We  need  go  no  farther  than  this,  and  probably  no  case 
can  be  found  which  would  conflict  with  this  decision  in  that 
respect. 

As  we  said  at  the  outset,  the  bill  is  not  aptly  drawn,  and 
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what  would  formerly  have  been  called  its  stating  part  is  not 
put  in  form  which  render  its  averments  easily  traversable, 
and  while  we  conclude  it  states  a  cause  of  action  which  the 
plaintiffs  are  entitled  to  attempt  to  prove,  yet  we  are  of  the 
opinion  the  plaintiffs  should  be  required  to  put  the  issues 
tendered  in  such  form  as  that  neither  the  trial  court  nor  any 
other  will  be  embarrassed  by  the  diflSculty  which  we  have 
experienced  in  extracting  the  real  substance  of  the  bill. 

The  judgment  sustaining  the  demurrer  is  accordingly  re- 
versed, and  returned  for  further  proceedings  in  conformity 
with  this  opinion. 

Ileversed, 


Sperry  v.  The  Pittsburg  Short  Method  Smelting 
AND  Refining  Company  et  al. 

1.  Action— Loan. 

Money  advanced  to  one  who,  although  he  was  hnsiness  manaf^er  of  a 
coi'poration,  obtained  it  in  his  own  name  and  upon  the  security  of 
his  own  property  pledged  for  that  purpose,  cannot  under  the  cir- 
cumstances of  this  case  be  recovered  of  the  company,  as  a  loan, 
even  though  it  was  obtained  for  the  benefit  of  the  company  and 
used  for  that  purpose. 

2.  Pbincipal  and  Agent — Undisclosed  Pbincipal. 

Except  in  cases  where  the  question  of  an  undisclosed  principal  is  in- 
volved, a  pai*ty  seeking  to  charge  a  supposed  principal  must  show 
at  the  outset  that  he  gave  credit  to  the  alleged  principal  and  that  he 
intended,  as  far  as  he  was  concerned,  to  bind  him;  otherwise  it 
would  be  immaterial  whether  the  party  with  whom  he  dealt  was 
an  agent  or  not. 

3.  Ratification. 

By  ratification  a  party  estops  himself  to  deny  that  a  person  ostensibly 
acting  in  his  behalf  was  his  agent,  but  there  is  no  such  thing  as  a 
ratification  by  an  alleged  principal  of  an  act  which  was  not  intend- 
ed, by  any  of  the  parties,  to  bind  him. 

4.  Conditions— BuBDEN  of  Proof. 

When  an  obligation  upon  which  a  recovery  is  sought  was  conditional,  it 
devolves  upon  the  party  asserting  the  right  to  prove  the  happening 
of  the  event  upon  which  the  condition  depended. 

Appeal  from  the  District  Court  of  Arapahoe  County. 
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Mr.  Thomas  Wabd,  Je.,  for  appellant. 

Mr.  Chables  J.  Hughes,  Jb.,  and  Mr.  Tyson  S.  Dines, 
for  appellees. 

Thomson,  J.,  delivered  the  opinion  of  the  court. 

This  suit  was  brought  by  W.  F.  Sperry  to  recover  from 
The  Pittsburg  Short  Method  Smelting  and  Refining  Com- 
pany the  sum  of  $1,600  which  he  alleged  he  had  loaned  to 
the  defendant.  The  transaction  was  had  with  one  Geoige 
H.  Chick,  and  the  questions  presented  to  the  trial  court 
were,  fii-st,  whether  Chick  obtained  the  money  as  the  agent 
of  the  company ;  second,  whether  he  was  such  agent,  with 
authority  from  the  company  to  efifect  the  loan  in  its  behalf ; 
and,  third,  whether,  if  there  was  no  such  authority  originally, 
the  acts  of  Chick  in  the  premises  were  subsequently  ratified 
by  the  company.  At  the  conclusion  of  the  plaintiff's  case, 
and  upon  the  evidence  introduced  by  him,  the  court  ren- 
dered judgment  of  nonsuit  against  him. 

The  only  witnesses  to  the  transaction  were  Chick  and  the 
plaintiff.  The  testimony  of  Chick  was  taken  by  deposition, 
and  he  was  the  principal  witness  in  the  case.  From  his  tes- 
timony the  following  appears : 

The  defendant  company  had  its  principal  office  and  busi- 
ness in  Pittsburg,  Kansas,  and  also  operated  a  concentrating 
plant  in  Denver,  Colorado.  Chick  was  its  manager  and  as- 
sistant treasurer.  The  loan  was  negotiated  in  Denver  on 
the  5th  day  of  January,  1898.  Chick  received  #800  of  the 
amount  on  that  day,  by  Sperry's  check  on  the  Denver  Na- 
tional Bank.  The  remaining  $700  was  obtained  by  draft 
drawn  by  Chick  on  Sperry,  at  Kansas  City,  Mo.,  on  Janu- 
ary 9,  1893.  The  check  was  payable  to  the  individual 
order  of  Chick,  and  the  draft  was  made  by  Chick  individ- 
ually. Except  the  check  and  draft  there  was  no  written 
evidence  of  the  transaction.  At  the  time  the  loan  was 
agreed  upon.  Chick  transferred  to  Sperry  ten  shares  of  the 
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capital  stock  of  the  company.  This  stock  was  the  individ- 
ual property  of  Chick.  We  copy  the  following  questions 
and  answers  from  the  examination  and  cross-examination 
of  Chick,  which,  together  with  the  foregoing  synopsis,  em- 
bi-aces  substantially  all  he  had  to  say  concerning  the  trans- 
action : 

**Q.  Did  you  have  any  business  transactions  with  the 
plaintiff  in  this  suit  in  the  month  of  January,  1893,  while 
acting  for  defendant  as  its  treasurer  and  manager?  If  so, 
please  state  what  those  transactions  were.  A.  I  did  on  both 
the  dates  mentioned,  and  while  I  was  acting  as  treasurer  and 
manager.  Those  transactions  were  boiTowing  money  to  the 
amount  of  $1,500  from  the  plaintiff.  It  was  borrowed  money 
in  this  way :  It  was  a  stock  tmnsaction  ;  that  is,  providing 
the  stock  was  worth  so  much  money  a  share,  then  he  would 
take  the  stock ;  if  not,  then  I  was  to  refund  the  money  on 
stock,  considering  it  then  as  collateral  security. 

^^  Q.  If,  in  answer  to  Int.  4,  you  say  you  did  have  business 
transactions  with  the  plaintiff  on  or  about  the  5th  and  9th 
of  January,  1893,  state  where  they  occurred  and  who  were 
present,  stating  the  exact  dates  and  place.  A.  I  went  to 
plaintiff^s  office  in  the  People's  Bank  building,  room  408,  in 
the  city  of  Denver,  on  or  about  that  date,  to  negotiate  this 
loan  upon  this  stock,  and  the  loan  was  made  with  the  under- 
standing if  the  stock  paid  five  per  cent,  or  i*ather  the  business 
paid  five  per  cent  on  the  capital  stock  a  month,  he  then  was 
to  take  the  stock ;  if  it  did  not,  then  he  was  to  have  his 
money  back  with  interest  at  one  per  cent  per  month.  All 
that  Sperry  said  in  relation  to  the  transaction  was,  *I  loaned 
Mr.  Chick  for  the  benefit  of  the  company  $1,500.  *  *  *  At 
the  time  I  let  Mr.  Chick  have  this  money,  I  took  ten  shares 
in  The  Pittsburg  Short  Method  Smelting  and  Refining  Com- 
pany's stock.' " 

It  seems  to  us  to  be  a  legitimate  conclusion  from  the  fore- 
going evidence  that  Sperry,  when  he  parted  with  his  money, 
was  not  dealing  with  the  company,  or  with  Mr.  Chick  acting 
as  the  agent  of  the  company,  but  with  Mr.  Chick  individ- 
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nally.  In  so  far  as  any  light  can  be  had  from  the  check  and 
draft,  the  transaction  was  between  Mr.  Sperry  and  Mr.  Chick, 
each  acting  in  his  individual  capacity.  The  evidence  outside 
of  these  papers  is  that  in  consideration  of  the  money,  Chick 
transferred  to  Sperry  ten  shares  of  the  company's  stock,  which 
was  the  private  property  of  Chick ;  and  the  agreement,  made 
at  the  time  was,  that  if  the  business  of  the  company  paid 
five  per  cent  per  month  on  the  stock,  Sperry  should  keep  the 
stock ;  otherwise  the  stock  should  be  considered  as  collateral 
security,  and  Chick  would  refund  the  money  to  Sperry. 
Therefore,  if  the  company's  business  yielded  the  specified 
profit,  the  transaction  was  a  sale  of  stock ;  if  not,  it  was  a 
loan  of  money.  The  allegation  is  that  it  was  a  loan ;  and 
the  plaintiff  seeks  to  charge  the  company  with  the  amount, 
on  the  hypothesis  that  Chick,  in  obtaining  the  money,  acted 
as  its  agent,  and  that  the  transaction  was  with  it  through 
him.  But  the  stock  did  not  belong  to  the  company  ;  it  was 
Chick's  private  property.  If,  therefore,  there  was  a  sale,  as 
the  parties  contemplated  there  might  be,  it  was  a  sale  by 
Chick  of  his  own  property  to  Sperry,  and  Chick  was  dealing 
with  Sperry  on  his  own  account.  If  the  transaction  turned 
out  to  be  a  loan,  then,  upon  the  refunding  of  the  money. 
Chick  was  entitled  to  a  return  of  his  stock,  because  in  such 
case  it  would  be  held  by  Sperry  only  as  collateral  security. 
If  there  was  a  sale,  the  transaction  was  Chick's ;  if  there  was 
a  loan  it  was  still  Chick's  to  the  extent,  at  least,  of  his  receiv- 
ing back  the  collateral  he  had  pledged ;  so  that  if  the  com- 
pany was  bound  by  the  agreement  at  all,  it  was  only  bound 
for  the  repayment  of  the  money,  or,  in  other  words,  for  the 
redemption  of  Chick's  stock.  We  are  unable  to  dissect  and 
take  to  pieces  the  agreement  in  this  way.  An  agent  cannot 
engage  in  a  transaction  which  shall  be  his  own  if  successful, 
and  his  principal's,  if  not.  This  transaction  was  unitary ;  it 
was  indivisible;  and  it  must  be  considered  as  an  entirety. 
It  was  either  wholly  a  transaction  of  the  company,  or  no 
part  of  it  was.  In  so  far  as  it  involved  a  sale  of  stock,  or  a 
pledge  of  stock  with  a  right  in  the  pledgor  to  reclaim  it,  it 
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was  not  a  transaction  of  the  company;  and  therefore  the 
company  was  not  bound  by  ^ny  part  of  the  agreement. 

No  extended  discussion  of  the  law  of  principal  and  agent 
is  necessary  in  this  connection.  There  is  no  question  of  un- 
disclosed principal  in  the  case,  and  we  conceive  it  to  be  the 
rule,  where  that  question  is  not  involved,  that  a  party  seeking 
to  charge  a  supposed  principal  upon  the  contract  of  an  osten- 
sible agent  must  show,  at  the  very  outset,  that  he  gave  credit 
to  the  alleged  principal,  and  that  he  intended,  so  far  at  least 
as  he  was  concerned,  to  bind  the  principal;  for  if  he  did  not, 
it  would  be  entirely  immaterial  whether  the  party  with  whom 
he  dealt  was  an  agent  or  not ;  or,  being  an  agent,  how  com- 
prehensive his  authority  was.  That  a  person  is  an  agent 
does  not  preclude  him  from  making  contiacts,  in  his  own 
behalf ;  and  by  such  contracts,  himself,  and  not  another,  is 
bound.  Now  there  is  not  in  this  record  a  syllable  of  evi- 
dence tending  to  show  that  a  liability  of  the  company,  in  any 
event,  was  contemplated  by  either  party  at  the  time  the 
agreement  was  made  and  the  transaction  consummated.  It 
is  nowhere  said  that  Chick  approached  Sperry  as  a  representa- 
tive of  the  company,  nor  can  we  infer  from  anything  that  is 
said  that  Sperry  at  the  time  relied  upon  the  company,  or  in- 
tended to  hold  it  to  any  responsibility.  Not  only  is  there  a 
want  of  evidence  of  that  kind,  but  there  is  evidence  indicat- 
ing that  the  revei^se  was  the  fact.  Mr.  Chick  stated  that, 
the  company  being  pressed  for  money,  he  made  an  agree- 
ment with  its  officers  to  take  the  plant  and  run  it  himself, 
and  keep  them  out  of  debt  as  far  as  possible ;  and  that  in 
pui-suance  of  this  agreement  he  afterwards  ran  the  business 
himself,  but  in  behalf  of  the  company.  It  was  after  the  busi- 
ness had  been  turned  over  to  him  that  the  alleged  loan  was 
made  by  SpeiTy.  Mr.  Sperry  testified  that,  so  far  as  he  knew, 
the  business  was  conducted  by  Chick  in  his  own  name.  It 
may  be  that  the  money  obtained  was  afterwards  used  for  the 
benefit  of  the  company,  and  it  may  be  that  Chick  obtained 
the  money  for  the  purpose  of  so  using  it;  but  if  he  obtained 
it  on  his  pei'sonal  responsibility,  and  not  on  the  responsibility 
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of  the  company,  it  is  immaterial  what  disposition  he  made  of 
it,  or  what  disposition  he  intended  to  make  of  it  when  he 
received  it.  An  agent  may  borrow  money  on  his  own  ac- 
count, or  obtain  it  by  sale  of  his  property,  and  give  his  prin- 
cipal the  benefit  of  it.  In  such  case  a  liability  in  his  own 
favor  against  his  principal  may  anse ;  but  whatever  cause  of 
action  the  pei-son  with  whom  he  dealt  may  have,  is  against 
him. 

We  dismiss  the  question  of  mtification  by  saying  there  was 
nothing  to  ratify.  By  a  ratification  a  party  estops  himself 
to  deny  that  a  pei*son  ostensibly  acting  in  his  behalf  was  his 
agent.  There  is  no  such  thing  as  a  ratification,  by  an  alleged 
principal,  of  an  act  which  was  not  intended,  by  any  of  the 
parties  to  it,  to  bind  him.  The  plaintiff  entirely  failed  to 
show  such  connection  of  the  company  with  the  transaction 
as  would  authorize  a  judgment  against  it. 

But  there  is  still  another  reason  why  the  nonsuit  was 
properly  allowed.  There  was  a  sale  of  stock,  conditioned  on 
the  company's  busiuess  yielding  a  certain  profit.  It  was 
only  in  the  event  of  a  failure  to  realize  this  profit  that  the 
money  paid  for  the  stock  was  to  be  regarded  as  loaned.  As 
SpeiTy  sued  for  it  on  the  theory  that  it  was  a  loan,  it  devolved 
on  him  to  prove  the  facts  which  made  it  a  loan.  No  such 
proof  was  offered,  and  the.  plaintiff  therefore  failed  to  show 
a  cause  of  action  against  either  Chick  or  the  company. 

The  plaintiff  complains  that  certain  portions  of  the  testi- 
mony of  Chick  were  stricken  out  of  his  deposition.  The 
testimony  stricken  out  consisted,  for  the  most  part,  of  gen- 
eral statements  that  the  money  was  paid  for  the  company's 
benefit,  and  that  his  acts  as  manager  were  approved  by  the 
company.  Among  the  statements  stricken  out  we  find  none 
of  any  relevancy  or  materiality,  or  which  could  have  any 
effect  on  the  real  questions  in  issue.  They  would  have  done 
the  plaintiff  no  good  if  they  had  remained,  and  their  rejec- 
tion did  him  no  harm. 
.  The  judgment  must  be  affirmed. 

Affirmed. 
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I    9    320' 

fai^  Dyb  v.  Dyb. 


1.  Alucony  Pendente  Litb — Sepabatb  Maintenance. 

Alimony  pendente  lite  may  be  allowed  in  an  action  by  a  wife  against  her 
husband  for  separate  maintenance. 

2.  Same— Appeals. 

A  judgment  awarding  temporary  alimony  in  a  suit  for  separate  mainte- 
nance is  appealable. 

3.  Same — Statutoby  Constbdction. 

The  act  of  1893,  providing  that  any  person  living  in  this  state  who  shall 
wilfully  neglect  to  provide  support  for  his  wife  may  be  adjudged 
guilty  of  a  misdemeanor,  does  not  affect  the  general  powers  of  a 
court  of  equity  to  entertain  suits  to  compel  a  husband  to  pay  ali- 
mony consistent  with  his  condition  in  life,  and  reasonable  for  the 
maintenance'of  his  wife  or  his  family  or  both. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  Daniel  Pbescott,  for  appellant. 

Messrs.  Macon  &  Macon,  for  appellee. 

BisSELL,  J.,  delivered  the  opinion  of  the  court. 

In  1894,  Mi's.  Dye  filed  a  complaint  against  her  husband, 
the  appellant,  Oliver  W.,  wherein  she  alleged  uonsupport 
and  sought  to  obtain  relief  in  the  way  of  separate  mainte- 
nance. By  amendment  subsequently  filed,  she  sought  ancil- 
lary relief  against  both  her  husband  and  other  parties  on  the 
apparent  basis  of  a  transfer  of  the  equity  in  the  only  prop- 
erty which  the  appellant  owned,  and  on  the  rent  of  which 
she  was  entirely  dependent  for  support.  After  the  action 
was  commenced,  and  in  January,  1895,  Mrs.  Dye  filed  a 
petition  wherein  she  sought  temporary  alimony  until  the 
determination  of  the  suit  and  the  payment  of  counsel  fees  to 
enable  her  to  prosecute  her  action.  She  set  up  the  fact  of 
the  commencement  of  the  suit,  the  grounds  on  which  the 
suit  was  based,  her  destitution  and  her  husband's  possession 


1897.]  Dye  v.  Dye.  821 

of  an  estate  ample  to  entitle  her  to  this  relief.  Issue  was 
taken  on  this  petition  by  a  general  denial  of  its  allegations 
and  proof  was  produced  by  both  parties.  It  transpired  that 
the  appellant,  Dye,  was  in  receipt  of  an  annual  income  of 
$2,500,  payable  quarterly.  On  the  testimony  the  court  or- 
dered Dye  to  pay  his  wife  $50.00  a  month  alimony  and  $100 
counsel  fees,  and  $25.00  court  expenses.  The  order  provided 
the  times  of  payment.  From  this  judgment,  awarding  ali- 
mony and  fixing  the  amount  of  it,  the  appellant  has  prose- 
cuted this  appeal. 

The  principal  question  suggested  by  the  brief  of  appel- 
lant's counsel  is  the  impossibility  to  maintain  a  suit  in  equity 
to  compel  the  payment  of  alimony  where  separate  mainte- 
nance is  the  only  relief  prayed,  and  since  the  original  com- 
plaint cannot  be  maintained  the  petition  for  alimony  would 
not  support  these  proceedings,  nor  the  judgment  which  was 
entered.  Some  question  is  made  in  regard  to  the  sufficiency 
of  the  petition,  and  also  respecting  a  statute  which  has  been 
passed  relative  to  the  bringing  of  quasi  criminal  proceedings 
against  a  husband  who  fails  to  support  his  family.  We  are 
of  the  opinion  that  neither  of  these  contentions  are  well 
based. 

The  petition  is  amply  sufficient.  It  contains  all  the  sug- 
gestions which  the  practice  requires  in  order  to  permit  the 
court  to  hear  the  matter  and  make  such  order  as  will  be 
equitable.  The  courts  have  adjudged  proceedings  of  this 
character  sufficient  so  long  as  there  is  enough  in  the  record 
to  show  that  there  was  a  proper  basis  on  which  the  court 
could  predicate  its  action.  A  similar  question  was  presented 
to  this  court  and  decided  at  the  May  term  in  1896.  Whelen 
9.  Whelen^  8  Colo.  App.  196.  That  case  is  abundant  author- 
ity for  adjudging  this  petition  sufficient  in  terms  and  in  form 
to  support  the  judgment. 

The  other  branch  of  the  inquiry  is  that  a  suit  for  separate 

maintenance  will  not  lie  where  this  is  the  sole  object  of  the 

action.    This  question  has  been  settled  by  the  supreme  court 

and  we  have  followed  its  decision.     It  was  early  considered, 
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ill  what  might  be  called  the  pioneer  case  in  the  state,  that  a 
suit  for  alimony  may  be  brought  independent  of  the  statute 
regarding  divorce,  and  relief  may  be  granted  on  it  although 
no  divorce  is  prayed  in  the  proceedings.  Daniels  v.  Daniels^ 
9  Colo.  133 ;  Hanscom  v.  Hanscom^  6  Colo.  App.  97. 

The  judgment  awarding  temporary  alimony  is  undoubtedly 
appealable.  People  ex  rel.  Smith  v.  District  Courts  21  Colo. 
251.  This  was  recognized  and  the  appeal  entertained  in  a 
prior  case  in  this  court.     Kiefer  v.  Kiefer^  4  Colo.  App.  506. 

The  only  other  question  suggested  is  based  on  the  statute 
of  1893,  Session  Laws  1893,  page  186,  which  in  genei-al  terms 
provides  that  it  shall  be  unlawful  for  any  person  living  in  this 
state  to  wilfully  neglect,  etc.,  to  provide  support  for  his  wife, 
and  any  pei'son  upon  conviction  may  be  adjudged  guilty  of 
a  misdemeanor.  Other  provisions  in  the  act  gives  justices 
of  the  peace  jurisdiction  in  such  proceedings,  and  provide  the 
punishment  which  shall  be  inflicted  in  case  of  a  failure  to  give 
bonds  or  to  furnish  such  support  as  may  be  adjudged.  This 
statute  was  undoubtedly  enacted  to  subserve  a  useful  pur- 
pose, and  in  proper  cases  may  be  invoked  to  compel  the  hus- 
band to  support  and  maintain  his  wife  and  children.  We 
are,  however,  unable  to  see  that  it  was  designed  or  can  be 
held  operative  to  destroy  or  defeat  the  general  powers  of 
courts  of  equity  to  entertain  suits  of  this  description  to  com- 
pel the  husband  to  pay  the  alimony  which  is  consistent  with 
his  condition  in  life  and  reasonable  for  the  maintenance  of 
his  wife  or  his  family  or  both.  If  it  affords  a  remedy,  it  is 
one  which  cannot  by  implication  be  taken  to  defeat  the  juris- 
diction of  courts  having  equity  powers,  and  there  is  nothing 
in  its  scope  or  in  its  general  terms  which  affords  a  remedy 
which  is  equivalent  to  what  has  always  been  exercised  by  these 
courts.  These  suggestions  dispose  of  the  only  questions  in 
the  case,  and  since  we  believe  the  order  of  the  court  below 
was  justified  by  the  evidence,  the  judgment  will  be  aflBrmed. 

Affirmed. 
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Brown  bt  al.  v,  Salomon. 

BVIDKNCB. 

One  who  sold  goods  on  a  commission  rented  a  room  in  his  own  nama  In 
which  to  exhibit  his  samples.  He  allowed  the  lessor  to  cimrge  a 
part  of  the  rent  to  his  principal,  who  paid  it.  Held^  these  fiicts  are 
no  evidence  of  agency  to  charge  the  principal,  nor  of  an  adoption 
or  ratification  of  the  debt  as  that  of  the  principal. 

Appeal  from  the  Count y  Court  of  Arapahoe  County, 
Messrs.  Rogers,  Cuthbert  &  Ellis,  for  appellaDts. 
No  appearance  for  appellee. 
Reed,  P.  J.,  delivered  the  opinion  of  the  court. 

The  suit  was  brought  by  appellee  to  recover  $102,  balance 
due  on  rent  of  rooms.  The  rooms  were  used  by  Frank  W* 
McLean  as  show  or  sample  rooms  in  soliciting  and  making 
sales  for  appellants,  a  wholesale  firm  in  Boston,  to  whom  Lhe 
samples  shown  belonged. 

The  suit  was  brought  by  attachment,  the  writ  levied  upon 
goods.  The  only  question  presented  was  as  to  the  character 
of  the  employment  of  McLean  by  appellants  and  defendant, 
and,  upon  the  solution  of  that,  the  liability  of  appellants. 

The  testimony  of  appellee  and  his  agent  (a  Mr.  Clinton) 
was  that  McLean  rented  in  his  own  name,  and  that  the  re- 
ceipts for  rent  given  from  time  to  time  were  to  F.  W.  Mc- 
Lean. The  only  incident  connected  with  the  transaction  in 
which  it  was  shown  appellant  had  any  connection  was  testi- 
fied to  by  the  plaintiff  as  follows : 

"  Q.  Did  you  ever  charge  up  the  house,  and  take  out  from 
the  money  due  the  house  for  these  goods,  any  money  dut^ 
for  this  rent?  A.  Yes,  sir.  Q.  How  much?  A.  He  owed 
quite  a  little  amount,  I  do  not  remember  how  much  it  was  at 
that  time.     I  says,  '  It  is  time  for  you  to  pay  and  I  will  write 
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the  house  about  it*  He  says,  '  You  can  charge  the  house  up 
fifty  dollars.'  I  did  so  and  wrote  the  house  about  it.  *  ♦  * 
He  said  for  me  to  charge  up  the  fifty  dollars  and  take  it  out 
of  the  account,  and  I  asked  him  why  he  did  not  pay  the  bal- 
ance.    He  said,  *  Well,  wait  a  little  while.' " 

Neither  plaintiff  nor  his  agent  testified  to  any  acts  or  state- 
ments of  appellant  holding  out  McLean  as  its  agent,  or  au- 
thorizing him  to  make  any  conti-acts  to  bind  them. 

McLean's  deposition  was  taken,  in  which  he  says :  "  Dur- 
ing the  year  1893,  1  resided  at  Denver,  Colorado  ;  I  was  sell- 
ing goods  on  commission  for  Brown,  Durrell  &  Co.,  of  Boston. 
My  contract  with  Brown,  Durrell  &  Co.  was  that  I  should 
represent  them  in  the  states  of  Coloi-ado  and  Wyoming  and 
the  territories  of  New  Mexico  and  Utah  ;  that  I  should  pay 
all  expenses  for  ti-aveling  and  for  rent  and  other  incidentals 
and  everything  pei-taining  to  it,  and  was  to  receive  a  com- 
mission of  6  per  cent  on  all  sales.  I  opened  an  office  in 
Denver  at  808  Sixteenth  street,  over  Salomon's  dry  goods 
store.  *  *  *  The  goods  that  were  in  the  office,  mentioned 
in  this  receipt  at  the  time  the  suit  was  instituted,  belonged 
to  Brown,  Durrell  &  Co.,  of  Boston.  Q.  Have  you  ever,  at 
any  time,  and  especially  at  the  time  you  rented  said  office 
room,  represented  that  you  were  the  agent  of  Brown,  Dur- 
rell &  Co.,  and  authorized,  as  such  agent,  to  contract  for 
them?  A.  Well,  I  was  their  agent,  merely  as  any  person 
would  be  that  was  selling  goods  on  commission.  I  never 
represented  at  any  time  that  I  had  any  authority  from  them. 
I  was  in  business  for  myself." 

John  R.  Ainsley,  a  member  of  the  firm  (appellants^,  tes- 
tified by  deposition  as  follows : 

"  Q.  State  fully  the  scope  of  his  employment.  A.  Store 
salesman  until  January  1,  1893;  beginning  January  1, 1893, 
salesman  in  Colorado  and  vicinity.  A  copy  of  our  arrange- 
ment and  contract  as  to  his  employment  in  1893  is  attached 
to  this  deposition,  marked  exhibit  '  A'.  It  was  written  in 
our  arrangement  book,  where  ai-e  kept  copies  of  all  arrange- 
ments made  with  our  employes.  Exhibit  ^  A'  referred  to  is 
as  follows : 


1897.]  Bbown  v.  Salomon.  826 

"  *  Copy  of  arrangement  between  Frank  W.  McLean  and 
Brown,  Durrell  &  Company,  October  12,  1892.  Arrange- 
ment commencing  January  1, 1893 ;  we  to  pay  him  a  com- 
mission of  6  per  cent  on  net  sales  made  to  his  customers^ 
direct  or  otherwise.  That  is,  we  deduct  the  returned 
goods,  allowances,  failed  accounts  and  6  per  cent  cash  dis- 
counts; then  figure  commission  on  the  balance;  and  it  is 
understood  that  this  agreement  can  be  cancelled  at  the  op- 
tion of  either  party  by  giving  thirty  days'  notice.  Samples 
to  be  delivered  in  Denver  free.  The  territory  constitutes 
Colorado,  Utah,  Montana,  Idaho, Wyoming  and  New  Mexico.' 

"  Q.  Did  said  Frank  W.  McLean,  while  in  your  employ- 
ment, have  any  authority,  direct  or  indirect,  from  said  firm 
of  Brown,  Durrell  &  Co.,  to  lease  or  rent  rooms  for  the  pur- 
pose of  showing  his  samples,  and  to  make  said  Brown,  Dur- 
rell &  Co.  liable  for  said  rent?  A.  No.  Q.  Did  said  McLean 
have  any  authority  whatsoever  from  Brown,  Durrell  &  Co. 
to  make  any  conti*act  for  said  firm  other  than  for  the  sale  of 
goods  to  merchants?  A.  No.  Q.  Did  you,  or  any  of  the 
firm  of  Brown,  Durrell  &  Co.,  ever  ratify  any  lease  or  con- 
tract for  the  payment  of  rent,  made  by  plaintiff  herein  with 
the  said  McLean  ?  A.  No.  The  goods  attached  in  this  ac- 
tion belong  to  Brown,  Durrell  &  Co.,  and  did  at  the  time  of 
the  attachment.  McLean  never  had  any  interest  in  them 
whatsoever.  They  were  samples  of  goods  representing  our 
stock,  and  they  came  to  be  in  his  possession  because  by  show- 
ing them  to  the  dealers  he  was  expected  to  secure  orders  for 
the  goods  so  represented." 

There  was  absolutely  no  proof  of  agency  to  charge  appel- 
lants with  the  debt  contracted  by  McLean,  nor  any  evidence 
of  any  assumed  liability. 

The  fact  that  McLean  allowed  appellee  to  charge  up 
$50.00,  a  part  of  his  indebtedness  to  appellants,  and  pay- 
ment of  the  amount  by  them,  was  no  evidence  of  agency 
or  adoption  or  ratification  of  the  debt  as  that  of  the  firm. 
At  the  time  the  $50.00  was  paid,  the  firm  may  have  been 
indebted  to  McLean  in  that  amount,  or  upon  his  request 
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advanced  him  that  amount.  Either  would  have  been  in 
line  with  the  testimony  in  regard  to  the  relations  that  ex- 
isted, and  could  not  warrant  the  judgment.  I  can  find  no 
evidence  to  support  it.  The  entire  evidence  is  against  the 
liability  of  appellant.  The  judgment  should  be  reversed 
and  cause  remanded. 

Reversed. 


Smutzer  v.  Stimson. 

1.  OOirrBAOTS—lLLEGAL  COKSIDEBATION. 

A  promise  based  upon  an  illegal  consideration  is  void. 

2.  Same. 

A  contract  the  consideration  of  which  was  an  agreement  not  to  defend 

a  divorce  suit  pending  between  the  parties,  is  illegal  and  void. 
8.  Same. 
Agreements  to  facilitate  divorce  are  not  to  be  tolerated. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  Lucius  W.  Hoyt,  for  appellant. 

Mr.  G.  Q.  Richmond,  for  appellee. 

Thomson,  J.,  delivered  the  opinion  of  the  court. 

Emma  M.  Stimson  brought  this  suit  against  Frederick  C. 
Smutzer,  alleging  that  upon  the  institution,  on  the  8th  day  of 
February,  1894,  of  a  proceeding  against  her  by  Frederick  C. 
Smutzer  for  a  divorce,  she  made  an  agreement  with  him  that 
she  would  not  appear  to  the  action,  or  answer  his  complaint, 
and  that  she  would  waive  and  abandon  any  right  she  might 
have  to  alimony ;  in  consideration  of  which  agreement  on 
her  part,  he  made  and  entered  into  a  written  contract  with 
her,  which  provided  for  the  waiver  of  alimony  by  her,  and 
bound  him,  in  lieu  of  alimony  to  pay  to  her  $50.00  per  month 
during  the  period  of  her  natural  life.     A  compliance  with 
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the  agreement  on  her  part,  and  a  failure  in  the  stipulated 
monthly  payments  on  his  part,  were  alleged,  and  judgment 
demanded.  The  answer  admitted  the  agreement  as  alleged 
in  the  complaint,  and  upon  motion  of  the  plaintiff  judgment 
was  awarded  her  on  the  pleadings. 

The  only  question  for  our  determination  is  whether  upon 
the  allegations  of  her  complaint  the  plaintiff  was  entitled  to 
the  judgment  which  she  recovered.  The  plaintiff  and  de- 
fendant were  husband  and  wife;  the  defendant  commenced 
a  suit  for  a  divorce  from  the  plaintiff,  and  it  distinctly  ap- 
pears that  the  consideration  of  the  written  contract,  and  the 
promise  which  it  contains,  was  an  agreement  of  the  plaintiff 
that  she  would  make  no  defense  to  the  action.  This  consid- 
eration was  illegal,  and  the  promise  based  on  it  void.  It  is 
true  that  under  our  law  maniage  is  a  civil  contract;  but  it 
differs  from  all  other  contmcts,  in  that  when  it  is  once  en- 
tered into,  it  cannot  be  annulled  at  the  pleasure  of  the  parties. 
When  the  marriage  relation  has  been  assumed,  it  is  indisso- 
luble except  by  the  solemn  judgment  of  a  court,  for  some 
cause  which,  after  severe  and  jealous  scrutiny,  the  court  shall 
find  sufficient  under  the  law  to  warrant  the  judgment.  It  is 
not  alone  the  interests  of  tlie  immediate  parties  to  which  the 
law  looks.  It  also  takes  into  account  the  welfare  of  the  social 
organization.  There  is  an  intimate  connection  between  the 
sanctity  of  the  marriage  relation  and  the  well-being  of  soci- 
ety ;  and,  on  grounds  of  public  policy,  agreements  to  facili- 
tate divorce  are  not  tolerated.  AdamB  v,  AdamSy  25  Minn. 
72 ;  Phillips  v.  Thorp,  10  Ore.  494 ;  Muckenburg  v.  Holler,  29 
Ind.  139 ;  Loveren  v.  Loveren,  106  Cal.  609 ;  Viser  v.  Ber- 
trand,  14  Ark.  276 ;  Stoutenburg  v.  Lybrand,  13  Ohio  St.  228. 

The  facts  which  invalidate  this  agreement  appear  on  the 
face  of  the  complaint.  Upon  the  pleadings  the  judgment 
should  have  been  for  the  defendant,  and  this  judgment  is 
therefore  reversed. 

Meversed, 
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Lewis  v.  City  op  Denver. 

1.  GABinSHMBNT— MUKICIPAL  COBPORATIONS— OfFICEBS*  SAT.ABTICft. 

Although  municipal  corporations  are  by  statute  subject  to  garnishment 
(Mills'  Ann.  Stats.  Supplement,  sec.  2707  a),  a  city  is  not  liable 
thereto  in  respect  of  the  salaries  of  its  public  officers. 

2.  Same. 

An  Indebtedness  only  can  be  made  the  subject  of  garnishment,  and,  in 
order  that  a  liability  may  be  an  indebtedness  within  the  meaning  of 
the  law,  it  must  arise  out  of  contract 

Appeal  from  the  County  Court  of  Arapahoe  County. 

Mr.  Joseph  Sterling,  for  appellant. 

Mr.  F.  A.  Williams,  Mr.  G.  Q.  Richmond,  and  Mr. 
Brooks  E.  Shell,  for  appellee. 

Thomson,  J.,  delivered  the  opinion  of  the  court. 

The  appellant  sued  John  J.  Wyatt  on  a  promissory  note 
for  $250,  and  caused  the  city  of  Denver  to  be  summoned  as 
garnishee  in  the  suit.  The  defense  of  the  city  against  the 
garnishment  was  that  it  was  a  municipal  corporation,  exist- 
ing under  a  special  charter  from  the  legislature  of  the  state ; 
that  the  defendant,  John  J.  Wyatt,  held  the  office  of  com- 
missioner of  inspection  of  the  city ;  and  that  his  salary  could 
not  be  reached  by  process  in  garnishment.  By  the  judgment 
of  the  court,  the  garnishee  was  discharged,  and  the  plaintiff 
appealed. 

In  the  absence  of  special  statutory  provisions  for  the  gar- 
nishment of  municipal  corporations,  the  weight  of  adjudica- 
tion is  that,  for  reasons  of  public  policy,  such  corporations 
are  not  subject  to  garnishment ;  and,  following  the  general 
current  of  authority,  the  supreme  court  of  this  state  so  de- 
cided in  Commissioners  v.  Bond^  8  Colo.  411.  Since  that 
decision,  however,  a  law  has  been  enacted  by  the  legislature 
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making  all  municipal  corporations  subject  to  garnishment. 
Session  Laws,  1891,  p.  234. 

The  liability  of  municipal  corporations  in  this  state  to  proc- 
ess in  garnishment  is  therefore  no  longer  open  to  question. 
But  a  decision  merely  aflSrming  such  liability  in  general 
would  not  dispose  of  this  case.  The  defendant  was,  by  stat- 
ute, a  public  oflBcer  of  the  city  of  Denver,  appointed  by  the 
mayor  for  a  certain  and  definite  term,  with  a  fixed  annual 
salary  payable  out  of  the  city  treasury.  Session  Laws,  1893, 
p.  172. 

The  question  therefore  is,  not  whether  the  city  may  be  held 
as  garnishee  in  any  case,  but  whether  the  salary  of  one  of  its 
officers  can  be  made  the  subject  of  garnishment.  The  reason 
for  holding  municipal  corporations  exempt  from  liability  to 
process  in  garnishment,  where  the  statutes  are  silent  on  the 
subject,  and  that  for  exempting  the  salaries  of  public  officers 
fi-ora  such  process,  are  entirely  different.  The  inconvenience 
and  annoyance  to  the  corporation,  resulting  from  the  institu- 
tion of  proceedings  of  that  nature,  are  the  grounds  upon  which 
the  exemption  of  the  municipality  has  been  based.  But  the 
salary  of  a  public  officer  is  a  provision  made  by  law  for  his 
maintenance  and  support  during  his  term,  to  the  end  that, 
without  anxiety  concerning  his  means  of  subsistance,  he  may 
be  able  to  devote  himself  entirely  to  the  duties  of  his  office, 
and  the  public  thus  have  the  full  benefit  of  his  knowledge 
and  ability  in  the  services  he  is  selected  to  render.  If  he 
could  be  deprived  of  his  means  of  support  by  the  garnish- 
ment of  his  salary,  presumptively  his  efficiency  as  an  officer 
would  be  impaired,  if  not  destroyed,  and  the  public  interests 
would  suffer  serious  detriment.  Roeller  v.  Ames^  33  Minn. 
182 ;  Bank  v.  Dihrell,  8  Sneed,  879 ;  Mayor  v.  Rowland,  26 
Ala.  498 ;  Pruitt  v.  Armstrong,  66  Ala.  306 ;  Mayor  v.  Moot, 
8  Md.  95. 

In  BoeUer  v.  Ames,  and  Mayor  v.  Rowland,  the  question 
of  the  liability  of  a  municipal  corporation  to  garnishment  on 
account  of  official  salaries  was  considered ;  and  while  it  was 
the  opinion  of  the  court  in  each  case  that,  under  existing 
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laws,  municipal  corporations  could  not  be  subjected  to  gar- 
nishment, it  was  also  decided  upon  grounds  independent  of, 
and  unconnected  with,  any  question  of  the  general  liability 
or  nonliability  of  the  municipality  to  such  proceedings,  that 
the  salary  of  an  officer  could  not  be  reached  by  garnishment. 
It  is  evident  from  the  language  of  the  opinions  that  each 
decision  would  have  been  the  same  that  it  was,  even  if  the 
general  liability  of  the  corporation  had  been  conceded. 

In  Waterbury  v,  CommissionerSj  10  Mont.  615,  the  supreme 
court  of  Montana  held  that  the  salary  of  a  county  officer 
might  be  garnished.  The  court  did  not  regard  the  question 
of  public  policy  as  of  much  importance,  because,  as  it  ex- 
presses itself,  '^  it  has  never  been  observed  that  a  county  has 
difficulty  in  obtaining  employes  to  do  its  work,  and  the 
county  may  surely  obtain  as  good  service  from  those  who 
pay  their  debts  as  from  those  who  avoid  such  payment,  and 
are  protected  in  the  avoidance  by  the  unsatisfying  doctrine 
of  public  policy."  Without  doubt  there  are  persons  in  abun- 
dance who  are  willing  to  accept  official  positions ;  and  if  the 
only  requisite  qualification  for  an  office  were  a  desire  to  ob- 
tain it,  then  from  the  multitude  seeking  it,  a  man  not  in  debt 
might  be  selected,  and,  we  agree  with  the  Montana  court, 
that  questions  of  public  policy  would  have  very  little  signifi- 
cance. But  such  is  not  the  theory  upon  which  men  are- 
elected  or  appointed  to  public  office.  There  is  an  element 
of  qualification  or  fitness 'which  enters  into,  if  it  does  not 
control,  the  selection  of  men  to  positions  of  public  trust. 
Presumptively  pei'sons  are  chosen  to  office  because  they  can 
fill  it  efficiently.  A  person  in  debt  may  have  every  requisite 
qualification,  and  a  person  out  of  debt  may  not  possess  a  sin- 
gle one.  There  is  no  necessary  dishonesty  in  being  in  debt, 
and  we  are  not  advised  that  it  is  a  distinguishing  mark  of 
honesty  to  be  out  of  debt.  The  public  are  entitled  to  the 
services  of  the  men  chosen  to  take  charge  of  their  interests 
in  official  capacity,  whether  they  are  in  debt  or  not ;  and  we 
look  upon  it  as  a  wise  policy  which  would  protect  those  men 
against  distinctions  which  might  destroy  their  usefulness. 
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The  reasons  given  by  the  court  in  the  opinion  from  which 
we  have  quoted  are  not,  to  our  minds,  sufficient  to  support 
its  conclusions. 

After  the  decision  in  Mayor  v.  Rowland  was  rendered,  the 
legislature  of  Alabama  enacted  a  law  subjecting  municipal 
corporations  to  garnishment ;  and  the  supreme  court  of  that 
state,  in  City  Council  v.  Van  Bom^  41  Ala.  505,  held  that  a 
city  might  be  garnished  in  respect  of  wages  due  an  officer. 
The  opinion  does  not  go  very  deeply  into  the  question  iur 
volved,  and  is  no  more  satisfactory  to  us  than  that  in  the 
Montana  case.  But  in  Pruitt  v.  Arm$trong  the  question 
whether  the  salary  of  an  officer  could  be  the  subject  of  garr 
nishment  was  again  before  the  supreme  court  of  Alabama ; 
and  it  was  held,  in  direct  opposition  to  the  decision  in  City 
Council  V.  Van  Dom^  that  it  could  not.  The  opinion,  which 
was  delivered  by  Chief  Justice  Brickell,  discusses  the  ques- 
tion exhaustively,  citing  with  approval  the  decision  in  Mayor 
V.  Rowland^  but  making  no  reference  whatever  to  that  in 
City  Council  v.  Van  Born.  While  it  does  not,  in  terms,  over- 
rule the  latter  case,  yet  such  is  its  manifest  effect ;  and  it  is 
in  direct  line  with  the  mass  of  adjudication  on  the  subject. 
The  statute  of  this  state  subjects  municipal  corporations  to 
garnishment  in  respect  of  any  ordinary  indebtedness  which 
they  may  owe;  but  we  do  not  think  it  was  contemplated 
that  a  process  devised  to  facilitate  the  collection  of  debts 
might  be  used  to  the  prejudice  of  the  public  interests. 

But,  aside  from  considerations  of  public  policy,  it  is  not 
our  opinion  that  the  obligation  of  a  municipality  to  pay  the 
lawful  salaries  provided  for  its  officei-s  is  an  indebtedness 
within  the  meaning  of  the  attachment  and  garnishment  laws. 
It  is  not  upon  contract,  express  or  implied,  but  upon  legisla- 
tive enactments,  defining  its  powers  and  prescribing  the  mode 
of  its  existence,  that  the  duty  of  the  corporation  to  pay  the 
compensation  of  its  officers  rests.  The  statute  concerning 
garnishment  provides  for  the  summoning  of  garnishees  to 
answer  whether  they  are  indebted  to  the  defendant  either  in 
property  or  money ;  and,  if  so  indebted,  whether  the  debt 
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is  due,  or  if  not,  when  it  will  become  due.  It  is  an  indebted* 
ness  only  that  can  be  made  the  subject  of  garnishment.  It  is 
not  every  liability  to  which  an  individual  may  subject  himself 
that  can  properly  be  called  a  debt.  A  judgment  may  ulti- 
mately be  recovered  against  him  for  money,  on  account  of 
something  which  is  not  a  debt  in  the  legal  sense  of  the  term, 
and  in  respect  of  which  he  can  not  in  the  meantime  be  gar- 
nished. In  order  that  a  liability  may  be  an  indebtedness 
within  the  meaning  of  the  law,  it  must  arise  out  of  contract. 
See  Fisher  v.  Conaequa,  2  Wash.  C.  C.  382  ;  Drake  on  Attach- 
ment, sec.  545;  2  Wade  on  Attachment,  sec.  477  ;  Suffff  v. 
Booth,  2  Ired.  282 ;   Cook  v.  WaltwaU,  20  Ala.  334. 

Now,  there  is  no  contmct  relation  whatever  between  a 
municipality  and  its  officers.  Neither  the  amount  of  an  offi- 
cer's compensation,  nor  the  time  when  it  is  payable,  nor  his 
term  of  office,  nor  the  services  he  must  render,  depends  upon 
contract.  There  is  no  fiction  of  law  upon  which  an  implica- 
tion can  be  predicated  that  cities  hire  officers  to  perform  cer- 
tain duties,  for  specified  periods,  at  stipulated  wag^s.  The 
result  of  our  investigation  is  that  the  salary  of  a  municipal 
officer,  while  it  remains  in  the  trefisury,  is  beyond  the  reach 
of  proceedings  in  garnishment.  We  must  therefore  affirm 
the  judgment  of  the  county  court. 

Affirmed. 


LiVBRMORB  V.  TbTJESDELL,  ASSIGNEE,  BT  AL. 

1.  Appbllatb  Pbacticb — Bill  op  Exceptions. 

Unless  the  evidence  has  been  brought  into  the  record  by  biU  of  excep- 
tions, duly  authenticated,  the  judgment  cannot  be  reversed  on  the 
ground  of  insufficiency  of  the  evidence  to  justify  it. 

2.  Pbomisboby  Notes — Payment. 

L.  borrowed  a  sum  of  money  on  a  note  which  he  signed  uid  to  which 
he  also  signed  the  name  of  a  firm  of  which  he  was  a  member,  and 
put  the  money  into  the  firm's  business.  He  afterwards  paid  the 
note,  but  requested  the  payees  to  hold  it  for  collection  (for  his  use) 
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as  a  claim  against  the  firm  from  its  assignee  for  tlie  benefit  of 
creditors.  Held,  that  the  note,  having  been  paid,  was  not  so  en- 
forcible. 

Appeal  from  the  District  Court  of  Arapahoe  County, 

Messrs.  Wolcott  &  Vailb,  for  appellant. 

Mr.  Olivbb  B.  Liddell  and  Mr.  Thomas  Waed,  Jr.,  of 
counsel,  for  appellees. 

BissEiiL,  J.,  delivered  the  opinion  of  the  court. 

This  is  one  of  the  proceedings  which  grew  out  of  an  as- 
signment for  the  benefit  of  creditors  by  the  firm  of  Livermore 
&  Mayne  to  Truesdell.  The  firm  was  established  early  in 
1891,  to  carry  on  the  business  of  dealers  in  lumber  and  build- 
ing materials,  and  continued  as  such  until  the  summer  of 
1893.  It  was  organized  under  written  articles,  concerning 
which  we  need  only  state  they  provided  that  the  capital  was 
to  be  first  contributed  by  Mayne,  Livermore  putting  in  his 
knowledge  and  experience.  Mayne  was  to  put  in  certain 
merchandise  and  cash,  amounting  to  $2,690.12.  Livermore 
was  to  be  responsible  for  one  half  of  this  sum.  It  was  to  be 
paid  in  one  of  two  ways :  either  out  of  the  profits  realized 
from  the  business,  if  any  should  accrue  and  be  divided,  or  in 
case  there  was  no  division  prior  to  the  expiration  of  the 
copartnership,  it  should  be  repaid  out  of  the  assets  before 
there  should  be  any  division  of  either  the  stock  in  trade  or 
the  profits.  When  the  firm  went  into  liquidation  in  the  sum- 
mer of  1893  and  made  the  assignment  to  Truesdell,  they  had 
considerable  stock  on  hand  and  a  large  number  of  book 
accounts.  Truesdell,  under  his  authority  and  the  direction 
of  the  court,  for  it  was  a  statutoiy  assignment,  proceeded  to 
wind  up  the  business.  After  he  had  paid  all  the  expenses 
of  his  trust  and  the  debts  of  the  fii*m,  there  was  some  $800 
left  Mayne  filed  a  petition  in  the  district  court  for  an  order 
on  the  assignee  to  pay  that  sum  over  to  him.     Truesdell 
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made  a  complete  showing  of  all  his  doings  in  the  premises, 
rendered  an  account  of  moneys  collected  and  paid  out,  peti- 
tioned for  his  final  discharge,  and  the  court  ultimately  ren- 
dered judgment  directing  him  to  pay  this  sum  to  Mayne  and 
discharging  him  from  the  obligations  of  his  trust,  and  re- 
leasing his  bondsmen.     Truesdell  is  not  complaining,  but 
Livermore  attempts  to  prosecute  an  appeal  from  the  order 
and  insists  the  money  ought  to  have  been  paid  to  The  Silver 
State  Building  &  Loan  Association  in  liquidation  of  what  he 
claimed  to  be  a  debt  contracted  with  that  corpoi*ation  for  the 
benefit  of  the  firm,  and  which  ought  to  be  paid  out  of  this 
1^800  before  any  money  should  be  paid  to  Mayne.     It  is  prob- 
ably quite  unnecessary  to  discuss  this  question.     It  is  almost 
wholly  a  question  of  fact.     The  court  found  against  Liver- 
more,  on  whose  suggestion  the  appeal  must  be  prosecuted. 
We  are  of  the  opinion  he  is  not  entitled  to  ask  us  to  review 
this  finding.     We  have  examined  the  record.     It  shows  a 
hearing  on  Mayne's  petition  for  the  payment  of  the  remain- 
ing assets  to  him  and  a  bill  of  exceptions  attempted  to  be 
preserved  showing  the  testimony  that  was  produced,  the 
court's  judgment  and  the  resulting  error.     At  the  further 
hearing  on  TruesdelL's  petition  to  be  discharged,  there  was 
likewise  a  hearing  and  a  showing  of  the  accounts,  and  a 
judgment  and  order  entered,  and  a  bill  of  exceptions  at- 
tempted to  be  preserved  whereon  to  base  error  respecting  the 
court's  order  directing  the  money  to  be  paid  to  Mayne.     We 
find  that  those  bills  of  exception  were  tendered  to  the  court 
for  signature  on  a  date  named,  and  a  notation  made  that  they 
were  tendered.     There  is  no  signature,  however,  to  the  orig- 
inal bill,  and  there  is  no  proof,  such  as  the  decisions  in  this 
state  require,  that  the  evidence  has  been  preserved  by  a  bill 
duly  authenticated  by  the  signature  of  the  judge  and  his 
seal.     We  are  quite  unable  to  see  how  we  can  accept  the 
bills  in  this  form,  treat  them  as  having  been  properly  authen- 
ticated, and  reverse  the  case  because  the  evidence  was  insuffi- 
cient to  justify  the  judgment.     We  are  very  frank,  however, 
to  say  that,  notwithstanding  this  apparent  irregularity,  and 
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to  discover  whether  the  case  would  justify  a  diflferent  result, 
and  whether  it  would  lead  us  to  call  on  counsel  to  make  any 
suggestions  respecting  this  deficiency,  we  examined  the  en- 
tire record.  We  looked  at  the  testimony  and  we  entirely 
agree  with  the  trial  court  in  its  conclusions.  We  do  not 
regard  the  questions  raised  as  questions  of  law  at  all.  There 
would  be  a  question  of  law  in  the  case  if  the  court  should 
find  the  facts  one  way  rather  than  the  other,  but  so  long  as 
we  accept  the  court's  conclusions  and  deem  them  justified, 
there  remains  no  question  of  law  to  consider  or  determine. 
We  will  very  briefly  suggest  the  point  in  the  controversy 
and  the  basis  of  the  appellant's  contention.  At  some  time 
during  the  continuance  of  the  firm  Livermore  went  to  the 
Loan  Association  and  borrowed  $700  on  a  note,  which  he 
signed,  and  to  which  he  also  affixed  the  firm  name,  and 
turned  it  into  the  firm  to  aid  it  at  a  time  of  an  apparent 
financial  embarrassment.  The  money  was  not  paid  in  liquida- 
tion of  any  claim  which  Mayne  might  have  against  Livermore 
for  his  part  of  the  original  capital,  but  was  turned  in  gener- 
ally as  any  partner  might  put  money  into  a  concern  in  which 
he  was  interested  to  further  its  interests.  The  money  passed 
into  the  general  firm  account  and  became  in  law  part  of  its 
assets.  It  must  be  remembered  that  in  this  contention  Liv- 
ermore is  not  attempting  to  compel  the  assignee  to  pay  him 
the  money  except  indirectly.  After  this  money  was  bor- 
rowed Livermore  went  again  to  the  Loan  Association  to  find 
out  the  difference  between  the  value  of  his  stock  and  the 
amount  of  money  which  he  had  borrowed.  The  value  of 
the  stock  was  computed  by  the  secretary  of  the  association, 
and  it  was  found  to  be  $291  beyond  the  sum  originally 
loaned.  This  money  was  paid  over  to  him  and  his  stock 
account  closed  with  the  association.  Livermore  evidently 
did  not  desire  to  take  up  the  note  which  bore  the  firm  name, 
and  there  was  some  kind  of  an  arrangement  between  the 
association  and  Livermore,  which  amounted  substantially  to 
this :  The  association  drew  its  check  and  gave  it  to  Liver- 
more.   He  thereupon  turned  the  check  back  into  the  com- 
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pany,  which  passed  it  to  their  own  credit,  and  it  went  into 
their  bank  account  and  general  capital  fund.  The  note  was 
not  surrendered,  nor  did  Livermore  ask  the  association  to 
deliver  up  the  paper.  Taking  the  advice  of  the  company's 
counsel,  he  told  the  association  to  hold  the  note  and  see  if 
they  could  not  file  it  as  a  claim  against  the  firm  in  the  hands 
of  the  assignee,  and  collect  the  amount  of  the  note.  In  this 
way  Livermore  hoped  apparently  to  realize  the  $700  which 
he  had  turned  in.  On  the  hearing,  much  testimony  was 
given  by  the  oflBcers  of  the  association,  the  attorney  who  car- 
ried out  the  transaction,  and  Livermore  himself,  and  it  was 
insisted  the  note  had  not  been  paid,  but  that  the  association 
had  a  right  to  file  it  as  a  claim  and  collect  it  from  the  firm. 
The  court  held,  and  we  think  properly,  that  in  reality  the 
note  was  paid  and  the  association  no  longer  had  a  claim 
against  either  Livermore  or  the  firm  on  the  note  which  was 
thus  liquidated.  The  association  took  the  check  and  the 
note  was  treated  as  paid ;  the  stock  account  was  closed,  the 
stock  surrendered,  and  they  certainly  had  no  claim  against 
Livermore  or  Livermore  &  Mayne  for  the  repayment  of  the 
money.  The  loan  was  paid  in  two  ways :  fii-st,  by  the  can- 
cellation of  the  stock ;  and,  second,  by  a  check  for  the  differ- 
ence in  the  money.  When  these  two  things  had  been  done, 
the  association  had  no  claim  on  anybody  for  the  money  which 
it  had  advanced.  The  note,  if  it  had  any  legal  existence 
thereafter,  belonged  to  Livermore,  who  alone  could  assert  a 
claim  against  the  assignee  for  its  repayment.  This  he  never 
attempted  to  do,  nor  does  he  attempt  now  to  do  it,  except  in- 
directly, by  using  the  association  as  an  apparent  holder  of 
the  paper  with  a  right  to  collect  as  against  his  copartner 
Mayne.  We  are  of  the  opinion  the  court  correctly  adjudged 
the  note  paid  and  the  association  without  right  to  enforce  it. 
This  disposes  of  the  only  question  involved,  except  Mayne's 
right  to  the  $800.  According  to  the  articles  of  copartner- 
ship Livermore  owed  the  firm  $1,845,  which  was  payable  out 
of  the  assets  of  the  firm  before  he  could  receive  any  part  or 
portion  of  either  profits  or  assets.     This  was  the  contract. 
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The  assets  are  admitted  to  be  only  $800  after  the  payment 
of  debts,  and  certainly  as  to  those  assets,  one  half  of  them 
belong  to  Mayne,  and  only  one  half  could  ever  come  to  Liv- 
ermore.  If  this  be  true  then,  he  still  owed  $945,  whicli 
was  his  part  of  the  original  contribution  to  the  capital  fund, 
to  the  payment  of  which  out  of  the  firm's  assets  he  must 
consent  before  he  can  receive  anything.  If  this  be  true, 
even  though  we  should  concede  that  the  f700  which  he  put 
into  the  firm  was  to  be  repaid  hira  before  he  was  bound  to 
contribute  any  part  of  the  $1,345,  yet  he  would  still  owe 
$945,  and  the  $700  which  he  contributed  would  not  be 
enough  to  liquidate  a  debt  from  which  he  could  not  escape. 
For  these  reasons,  we  are  not  inclined  to  regard  Livermore's 
position  as  one  resting  upon  equitable  considerations,  or  that 
we  should  be  astute  to  find  reasons  to  enable  him  to  receive 
what  he  could  not  become  entitled  to  until  after  he  luid  paid 
his  part  of  the  original  capital.  We  think  the  court  was 
entirely  right  in  its  conclusions.  The  order  to  pay  over  the 
$800  to  Mayne  was  the  only  order  which  could  be  legiti- 
mately made  under  the  testimony.  If  the  question  had 
been  fairly  preseiTed  and  fully  presented,  we  should  be  una- 
ble to  discover  any  reason  deducible  from  the  evidence  or 
furnished  by  the  law  which  would  justify  us  in  overturning 
the  judgments  which  the  court  entered. 

As  we  said  at  the  outset,  we  do  not  regard  these  questions 
as  legitimately  presented,  but,  in  order  to  save  any  further 
continuance  of  the  litigation,  we  have  frankly  expressed  our 
views  and  have  stated  what  our  conclusions  would  be  on  a 
full  consideration  of  the  whole  record  duly  preserved. 

We  therefore  find  no  error  in  the  record  and  accordingly 
affirm  the  judgment. 

Vol.  IX— 22  Affirmed. 
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Practick. 

The  defendant  produced  a  receipt  for  a  sum  of  money  purporting  to 
have  been  signed  by  the  plaintiff.  The  plaintifiTs  principal  witness 
testified  that  he  drew  the  receipt  and  that  the  plaintiff  signed  it. 
Plaintiff  testified  he  was  in  doubt  whether  the  signature  was  his, 
but  that  it  might  be.  JJefd,  that  it  was  error  to  submit  to  the  jury 
the  question  of  the  genuineness  of  the  signature. 

Appeal  from  the  County  Court  of  Arapahoe  County. 

Mr.  Alfbed  Mulleb,  for  appellant. 

No  appearance  for  appellee. 

Thomson,  J.,  delivered  the  opinion  of  the  court. 

The  appellee  sued  the  appellant  before  a  justice  of  the 
peace  for  an  alleged  indebtedness  of  ^0.00.  The  evidence 
for  the  plaintiff  was  that  he  was  the  proprietor  of  a  barber 
shop  in  Denver ;  that  he  owed  the  defendant  a  sum  of  money 
which  was  secured  by  a  chattel  mortgage  on  the  furniture 
and  material  in  the  shop ;  that  he  was  unable  to  pay  the 
debt,  and  that  the  defendant,  in  consideration  that  he  would 
find  some  one  who  would  purchase  the  shop  and  execute  to 
the  defendant  a  new  mortgage  on  the  property,  agreed  to 
cancel  the  plaintiff's  mortgage,  and  pay  him  $50.00 ;  that  the 
purchaser  was  procured,  and  the  new  mortgage  executed, 
but  the  150.00  was  never  paid. 

The  defendant  produced  a  receipt  to  himself  for  $50.00, 
puiporting  to  be  signed  by  the  plaintiff,  and  dated  ^ome  two 
or  three  weeks  after  the  transaction.  Mr.  Oppenheim,  the 
plaintiff's  principal  witness,  testified  that  he  drew  the  receipt 
and  the  plaintiff  signed  it.  The  plaintiff  testified  that  he 
was  in  doubt  whether  the  signature  was  his,  but  that  it  might 
be.     The  court  submitted  the  question  of  the  genuineness  of 
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the  signature  to  the  jury.  We  do  not  think  this  should  have 
been  done.  The  plaintiff  was  bound  by  the  testitnony  of 
Mr.  Oppenheim,  his  own  witness,  more  especially  as  he  did 
not  himself  explicitly  deny  that  the  signature  was  his.  The 
fact  of  the  execution  of  the  receipt  was  established^  and  un- 
der the  evidence  there  was  no  question  of  its  genuineness  to 
be  submitted  to  the  jury. 

The  evidence  would  have  justified  the  court  in  instructing 
the  jury  to  find  whether  the  receipt  was  given  for  the  money 
in  suit,  or  had  reference  to  some  other  transaction,  or  repre- 
sen  ted  money  actually  paid.  The  court,  however,  did  not 
do  this;  and  the  instructions  as  given  were,  for  the  reason 
we  have  indicated,  erroneous. 

Let  the  judgment  be  revei*sed* 


Engel  v.  Samuels. 

1.  LiurrATiONS. 

An  action  on  a  promissory  note  is  not  barred  until  after  tli^  lap«a  of 
six  years  from  its  maturity. 

2.  Same— Pbesumptiok  on  Appeal. 

The  defendant  appealed  from  a  judgment  against  him  by  a  justice  at 
the  peace  to  the  county  court,  where,  upon  a  trial  de  novo,  be  Hit*;r- 
posed  as  a  set-off  the  plaintiffs  note,  against  which  the  fitsitutti  had 
not  run  at  the  time  of  the  trial  in  tlie  justice's  court.  Ilw  Ti^cord 
being  silent  as  to  whether  the  note  was  interposed  as  a  set-off  before 
the  justice,  held  that  it  must  be  assumed  that  it  was,  and  that  an 
objection  to  its  introduction  at  the  trial  in  the  county  <:'JLLrt  ^ol^ly 
on  the  ground  that  it  was  barred  by  the  statute  of  limltaLh^Q^  w^ue 
not  well  taken* 

Appeal  from  the  County  Court  of  Arapahoe  County. 

Mr.  Alfbed  Mxjlleb,  for  appellant 

No  appearance  for  appellee. 
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Thomson,  J.,  delivered  the  opinion  of  the  court. 

This  suit  was  instituted  in  a  justice's  court  by  A.  Samuels 
against  S.  Engel  upon  a  demand  for  $78.00.  The  plaintiff 
recovered  judgment  and  the  defendant  appealed  to  the  county 
court,  where  the  cause  was  tried  de  novo,  and  judgment  again 
rendered  against  the  defendant. 

At  the  trial  in  the  county  court  the  defendant,  l^  way  of 
set-off,  offered  in  evidence  a  promissory  note  for  $99.00,  held 
by  him,  executed  by  the  plaintiff  on  the  20th  day  of  Febru- 
ary, 1889,  and  payable  one  month  after  date  with  interest. 
The  note  was  objected  to  on  behalf  of  the  plaintiff.  The 
only  reason  assigned  for  the  objection  was  that  the  note  was 
barred  by  the  statute  of  limitations.  The  objection  was  sus- 
tained, and  the  note  rejected.  An  action  on  a  promissory 
note  is  not  barred  until  after  the  lapse  of  six  years  from  its 
maturity.  This  note  matured  on  March  20, 1889 ;  the  cause 
was  tried  in  the  justice's  court  on  September  11, 1894,  not 
quite  five  years  and  six  months  later.  The  justice's  rec- 
ord, as  we  have  it,  is  so  meager  that  we  cannot  tell  from  it 
whether,  as  the  statute  requires,  the  note  was  interposed  as 
a  set-off  before  him  or  not ;  but  the  defendant  did  not  object 
in  the  county  court  that  it  was  not,  and  we  must  therefore 
assume  that  it  was.  The  statute  had  not  run  against  the 
note  when  the  cause  was  tried  by  the  justice,  and  why  the 
county  court  rejected  it,  the  record  affords  us  no  ground  for 
conjecture.  In  so  far  as  the  record  throws  any  light  on  the 
subject,  the  rejection  of  the  note  was  error,  and  the  judgment 
must  be  reversed. 

Bever^ed. 
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Thb  Denver  Brewing  Company  v.  Barbts.  /  if  ^ 

1.  EVIDENCB. 

Id  an  action  by  the  payee  against  the  maker  of  a  promissory  note,  eTi^ 
dence  of  a  parol  contemporaneous  agreement  between  the  parties 
that  it  should  become  operative  as  a  note  only  under  certain  condi- 
tions is  admissible. 

2.  Same — ^Paymknt. 
The  acceptance  of  the  note  of  a  third  person  raises  no  presumption  that 

it  is  accepted  in  payment  of  an  antecedent  debt. 

Appeal  from  the  District  Court  of  Arapahoe  County. 
Messrs.  Rogers,  Cuthbert  &  Ellis,  for  appellant. 
Mr.  S.  L.  Carpenter,  for  appellee. 
BisSELL,  J.,  delivered  the  opinion  of  the  court. 

The  insignificance  of  this  controvei-sy  is  not  at  all  com- 
mensurate with  the  difficulty  of  the  question  which  it  pre- 
sents. This  concerns  the  right  to  introduce  parol  testimony 
in  opposition  to  the  terms  of  a  written  agreement  entered 
into  between  the  parties.  It  is  only  resolvable  by  a  consid- 
ei-ation  of  the  circumstances  under  which  the  writing  was 
executed  and  delivered  to  the  Brewing  Company,  which  is 
the  appellant  here.  On  the  2d  of  September,  1890,  the  ap- 
pellee, Barets,  made  and  delivered  to  the  Brewing  Company 
a  promissory  note  whereby  on  demand  he  promised  to  pay 
them  $1,000.  It  will  be  observed  there  was  no  agreement 
to  pay  interest.  The  Brewing  Company  brought  suit  against 
him,  and  set  up  causes  of  action  arising  from  the  sale  and 
delivery  of  goods,  and  the  possession  of  this  apparent  piece 
of  commercial  paper. 

The  defendant  answered,  and  admitted  the  first  cause  of 
action,  and  alleged  the  payment  of  the  money  to  the  sheriff. 
As  to  the  second,  he  pleaded  the  paper  was  neither  given  nor 
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delivered  as  a  promissory  note,  but  under  circumstances  wbich 
will  be  better  detailed  by  stating  the  proof  than  by  stating 
the  plea. 

After  the  plaintiff  offered  the  note  in  evidence,  and  made 
proof  of  a  demand,  the  defendant  was  produced  as  a  witness. 
His  evidence  was  substantially  all  the  evidence  bearing  di- 
rectly on  the  tmnsaction,  and  detailed  the  circumstances  out 
of  which  it  is  claimed  a  defense  was  made  out  to  the  paper. 
According  to  his  testimony,  on  the  date  which  the  note  bears 
he  went  to  the  Brewing  Company,  and  stated  he  had  an  op- 
portunity to  purchase  a  saloon  in  one  of  the  outlying  pre- 
cincts, which  had  a  license,  for  $1,000,  and  pit)posed  to  the 
Brewing  Company  to  put  up  money  to  purchase  the  saloon, 
and  to  take  therefor  the  promissory  note  of  the  prospective 
purchaser,  secui'ed  by  a  chattel  mortgage  on  his  ice  box,  bar 
fixtures,  and  general  equipment.  To  this  proposition  the 
Brewing  Company  acceded.  Thereupon  he  asked  the  Brew- 
ing Company  to  give  him  the  f  1,000  to  make  the  purchase 
with,  and  they  gave  him  a  check  for  it.  After  its  delivery 
the  representative  of  the  Brewing  Company  asked  him  to 
give  a  memorandum  showing  his  receipt  of  the  money. 
Thereupon  the  note  was  drawn  up  and  signed  by  Baiets,  and 
left  with  the  Brewing  Company,  which  agreed  to  return  this 
note  on  receipt  of  the  note  and  chattel  mortgage  of  the  pur- 
chaser of  the  property.  Barets  seemed  to  have  acted  in  good 
faith,  bought  the  saloon  according  to  the  arrangement,  paid 
the  $1,000  therefor,  and  on  the  19th  or  20th  of  the  month 
sold  it  to  one  Rinderman,  who  completed  the  arrangement 
by  giving  his  own  note,  due  two  years  after  its  date,  to  the 
order  of  The  Denver  Brewing  Company,  with  interest  at 
10  per  cent  per  annum  until  paid,  payable  quarterly,  for  value 
received.  Concurrently  with  the  execution  and  delivery  of 
this  note,  Rinderman  executed  a  mortgage  on  the  property 
in  the  saloon,  under  the  arrangement  which  had  been  made 
with  Barets,  and  delivered  it  to  the  Brewing  Companj'. 
The  Brewing  Company  took  Rinderman 's  note  and  mortgage, 
and  proceeded  to  do  business  with  him,  selling  him  beer  at 
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a  price  in  advance  of  the  price  charged  to  cash  customers. 
The  business  was  carried  on  in  this  way  for  some  time,  until 
Rinderman  either  abandoned  it  or  made  a  failure  of  it,  and 
there  were  sundry  and  divers  other  transfers  made  to  differ- 
ent parties.  Ultimately  the  enterprise  proved  a  failure,  and 
the  Brewing  Company  foreclosed  the  moi-tgage,  sold  the  stock, 
and  proceeded  to  apply  the  proceeds,  pro  tanto^  to  the  pay- 
ment of  the  Barets  note.  The  Rinderman  note  and  chattel 
mortgage  were  entered  on  the  books  of  the  Brewing  Com- 
pany, and  from  the  time  of  their  execution  were  treated  as 
its  property.  During  the  progress  of  the  trial  the  plaintiff 
objected  to  the  introduction  of  most  of  the  testimony  which 
tended  to  elicit  the  details  of  the  tmnsaction,  on  the  general 
theory  that  it  was  testimony  tending  to  vary  a  written  agree- 
ment. 

There  can  be  no  doubt  of  the  general  rule  that  written 
contracts  can  neither  be  contradicted,  varied,  nor  altered  by 
proof  of  an  oral  contemporaneous  agreement;  nor  can  it  usu- 
ally be  shown  that  the  agi*eement  is  to  be  liquidated  or  paid, 
except  in  accordance  with  the  terms  of  the  writing.  It  is 
well  recognized  that  there  is  a  very  decided  difference  be- 
tween cases  where  actions  are  brought  by  bona  fide  trans- 
ferees of  commercial  paper  before  maturity,  and  those  which 
run  between  the  original  parties  to  the  tmnsaction.  Proba- 
bly this  difference  need  hardly  be  adverted  to.  The  general 
rule  is  not  regarded  as  at  all  infringed  by  proof  of  a  contem- 
poraneous parol  agreement,  providing  this  proof  be  accom- 
panied by  satisfactory  evidence  that  the  written  instrument 
was  either  never  delivered,  or  delivered  on  a  condition  which 
had  not  been  performed,  or  delivered  under  circumstances 
which  show  that  the  paper,  if  it  be  of  a  commercial  character, 
was  never  intended  to  be  the  promissory  note  of  the  party 
who  executed  it.  The  distinction  has  been  thoroughly  recog- 
nized, and  may  be  regarded  as  well  established  in  this  coun- 
try. 

The  present  case  is  sought  to  be  brought  within  the  general 
doctrine  firat  announced,  on  the  theory  that  since  the  writing. 
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on  the  face,  purported  to  be  the  promissory  note  of  the  de- 
fendant Barets,  it  is  conclosive  on  this  question,  and  he  should 
not  have  been  permitted  to  show  the  conditions  under  which 
he  gave  it,  even  though  they  tended  to  prove  it  was  never 
delivered  as  a  promissoiy  note,  but  simply  as  evidence  of  the 
Brewing  Company's  interest,  and  for  its  protection,  and  as 
a  guaranty  that  Barets  would  carry  out  the  arrangement. 

Possession  of  a  promissory  note  is  undoubtedly  strong 
prima  fade  evidence  that  the  instrument  came  into  the  hands 
of  the  holder  as  the  promissory  note  of  the  maker,  and  where 
the  testimony  is  equally  balanced,  and  the  matter  is  left  at 
all  in  doubt,  the  instrument  and  its  possession  will  be  re- 
garded by  the  court  or  jury  as  a  controlling  circumstsmce. 
It,  however,  has  not  been  regarded  as  conclusive,  and  the 
maker  has  been  permitted  to  show  that  it  was  never  intended 
it  should  be  his  note.  Barets  might  therefore  prove  it  was 
not  his  note,  and  that  the  agreement  was  not  to  return  the 
$1,000  according  to  the  terms  of  the  promise,  but  it  was  to 
stand  simply  as  a  memorandum  which  would  protect  the 
Brewing  Company,  and  insure  the  performance  of  the  con- 
tract. Wherever  an  agreement  is  conditionally  delivered,  the 
promise  does  not  become  an  unconditional  promise  of  the 
maker,  nor  a  binding  obligation,  except  upon  the  failure  of 
the  condition,  or  a  failure  of  performance  on  the  part  of  one 
or  the  other  parties  to  the  conti-act,  whereupon,  of  course,  it 
would  become  a  valid  and  binding  obligation.  Parol  evi- 
dence of  this  description  does  not  vary  or  contradict  the 
terms  of  the  agreement.  It  merely  goes  to  the  proposition 
that  the  note  was  never  executed  or  delivered  as  a  promise 
to  pay  money,  but  was  delivered  as  a  memorandum  of  the 
engagement  of  the  parties,  to  become  effectual  only  on  the 
contingency  which  may  or  may  not  have  happened,  accord- 
ing to  the  proof. 

Tbere  are  many  cases  wherein  this  exception  to  the  gen- 
eral rule  has  been  exemplified  under  varying  conditions, 
and  it  is  very  ably  and  lucidly  stated  in  an  opinion  of  the 
supreme  oourt  of  the  United  States.     Burke  v.  Dtdaney^  153 
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U.  S.  228.  Many  others  might  be  cited,  but  this  is  ample  to 
support  the  conclusion  at  which  we  have  arrived. 

According  to  the  defendant's  testimony, — and  there  was 
nothing  to  contradict  it, — the  note  was  delivered  as  a  mem- 
orandum of  the  agreement  of  the  parties,  to  be  surrendered 
on  the  carrying  out  of  the  contract.  This  was  the  purchase 
of  the  saloon  by  Barets ;  its  sale  to  a  prospective  purchaser, 
who  should  execute  his  note,  secured  by  a  chattel  mortgage 
for  the  money  which  was  put  into  the  enterprise  by  the 
Brewing  Company.  Barets  seems  to  have  carried  out  this 
contract  strictly  according  to  his  undertaking.  The  saloon 
was  purchased.  It  was  sold.  The  purchaser  gave  his  note 
to  the  Brewing  Company,  and  executed  a  chattel  mortgage 
to  secure  it.  The  Brewing  Company  took  the  note  and  chat- 
tel mortgage  of  the  purchaser,  entered  it  on  their  books,  and 
subsequently,  on  the  failure  of  the  maker  to  pay,  proceeded 
to  foreclose  it  and  apply  the  money  to  the  liquidation  of  the 
account.  The  Brewing  Company  undoubtedly  undertook  to 
indorse  the  money  as  a  credit  on  the  Barets  paper,  and,  when 
the  enterprise  proved  unsuccessful,  sought  to  hold  him  for 
the  difference  between  what  was  received  by  the  sale  and 
the  amount  of  the  original  advance. 

If  the  rule  of  law  which  they  invoke  to  sustain  this  pro- 
ceeding was  applicable,  there  would  be  no  escape  from  the 
result.  According  to  our  opinion,  the  evidence  brings  the 
case  entirely  within  the  principle  of  the  Dulaney  decision. 
The  result  seems  to  work  out  exact  equity  between  the  par- 
ties and  we  cannot  disturb  the  judgment. 

The  appellant  also  urges  as  error  the  refusal  of  the  court 
to  permit  him  to  put  an  inquiry  to  the  manager  of  the  Brew- 
ing Company,  whether  the  Rinderman  note  was  accepted  in 
payment  of  the  Barets  paper.  The  antecedent  discussion 
makes  this  an  immaterial  error.  The  defendant  undoubtedly 
pleaded  payment,  but  there  was  no  evidence  to  show  pay- 
ment at  all,  unless  this  conclusion  should  be  drawn  from  the 
acceptance  by  the  Brewing  Company  of  the  Rinderman  note. 
It  is  well  settled  in  this  state  that  the  acceptance  of  a  note 
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of  a  third  person,  although  for  an  antecedent  debt,  raises  no 
presumption  that  it  is  accepted  in  payment.  First  Nat.  Bank 
V.  Newton,^0  Colo.  161 ;  Zook  v.  Odle,  3  Colo.  App.  87.  The 
defendant  did  not  undertake  to  sustain  his  plea  by  other  tes- 
timony, and  the  case  wholly  turns  on  the  first  proposition. 
This  is  decisive  of  the  case,  and,  being  resolved  in  the  appel- 
lee's favor,  renders  the  affirmance  of  the  judgment  inevitable. 

Affirmed. 

Reed,  P.  J.,  dissenting. 

I  cannot  concur  in  the  majority  opinion  of  this  court.  A 
proper  respect  for  my  associates  requires  me  to  give  the  rea- 
sons and  grounds  of  dissent,  which  I  will  do  as  briefly  as  I 
can.  The  mere  notation  of  a  dissent  at  the  end  of  an  opin- 
ion conveys  nothing  to  the  bar  or  associates  upon  the  bench. 
Without  the  reasons,  it  may  be  regarded  as  caprice. 

A  brief  review  of  the  facts  becomes  necessary :  Appellant 
was  engaged  in  manufacturing  and  selling  beer ;  appellee,  a 
wholesale  and  retail  liquor  dealer.  Both  were  anxious  to  ex- 
tend their  business  and  sell  their  goods.  Appellee  testified : 
That  on  September  2,  1890,  he  bought  a  saloon  for  $1,000, 
went  to  appellant's  manager,  and  asked  him  to  advance  the 
money  ($1,000),  and  take  a  chattel  mortgage  on  the  property 
from  the  party  to  whom  he  should  sell,  to  which  the  manager 
agreed,  and  gave  a  check  for  the  amount,  required  a  note  for 
the  money,  and  received  the  following: 

"  Denver,  September  2, 1890. 
"  On  demand,  I  promise  to  pay  to  the  order  of  The  Den- 
ver Brewing  Company  one  thousand  00/100  dollars. 

[Signed]  "  Samuel  Barets." 

A  week  or  ten  days  later,  appellee  sold  the  saloon  for  $1,500, 
— $500  in  cash,  which  he  retained ;  and  the  purchaser  exe- 
cuted a  note  and  chattel  mortgage  to  appellant  for  the  other 
$1,000.  *'  Rinderman  [purchaser]  kept  the  saloon  going  for 
some  little  time,  and  then  kind  of  busted  up,  and  at  that  time 
he  owed  me  about  three  or  four  hundred  dollars  for  liquoi's 
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furnished.  *  *  *  I^had  to  take  hold  of  the  saloon  then  again." 
Sent  one  of  his  men  to  run  it.  A  week  or  two  after,  sold  it 
to  another  party,  whom  he  infoi-med  that  he  (appellee)  had 
1600  against  the  saloon,  and  appellant  had  a  chattel  mort- 
gage of  $1,000,  which  the  purchaser  must  assume.  That  he 
went  to  the  appellant  and  assumed  the  mortgage.  ^^  Barets 
[purchaser]  told  me  he  could  do  better,  and  wanted  me  to 
take  the  place  off  his  hands,  and  I  took  it  off  his  hands. 
Then  I  sold  the  equity  of  my  interest  in  that  saloon.  Traded 
it  off  for  the  equity  in  a  little  house  on  the  north  side.'* 
"A.  The  arrangements  were  simply  this:  I  asked  Mr.  Sei- 
mon  to  advance  f  1,000  in  order  to  purchase  this  place,  and 
that  he,  in  payment  of  that, — in  settlement  of  that  $1,000 — 
would  take  a  chattel  mortgage  on  that  saloon.  Mr.  Seimon 
told  me  that  he  would,  and  went  and  got  me  a  check  for 
$1,000 ;  and,  says  he,  *  I  wish  you  would  give  me  a  duebill 
in  the  meantime,'  which  I  did.  Q.  What  was  to  become  of 
your  duebill  when  the  chattel  mortgage  was  given  ?  A.  It 
was  to  be  returned.  Q.  Was  it  returned?  A.  I  asked  Mr. 
Seimon  for  the  note  two  or  three  tiroes,  and  he  said  he  could 
not  give  it  up  at  once."  "  A  day  or  two  before  this  suit  was 
brought,  Seimon  come  in  and  said,  ^  Sam,  you  want  to  see 
me?'  *  Yes,'  I  says,  'I  want  that  note.  I  have  asked  you 
several  times  for  it, — two  or  three  times.  If  I  do  not  get  it 
back,  I  will  sue  for  it.'  Mr.  Seimon  says,  *  When  you  pay 
me  $1,000,  you  can  have  the  note  back.'  ♦  *  *  I  says,  *I 
don't  owe  you  $1,000.'  ♦  *  ♦  And  the  next  morning  two 
deputies  walked  in." 

The  facts  clearly  established  by  the  evidence  of  appellee, 
regardless  of  others,  are :  Firsts  that  appellee  obtained  from 
appellant  $1,000,  the  entire  purchase  price  of  the  property, 
and  gave  his  note  for  the  amount;  second^  that  he  sold  the 
property  for  $1,600,  retained  the  cash  payment,  and  had  the 
purchaser  execute  a  note  and  chattel  mortgage  for  $1,000  to 
appellant ;  thirds  that  he  took  title  in  his  own  name,  was  the 
owner,  dealt  with  it,  occupied  it  himself,  and,  while  the  money 
for  the  original  purchase  remained  unpaid,  traded  and  sold 
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what  he  called  his  "equity"  for  other  property;  fourth^ 
that  his  own  note  remained  unpaid  in  appellant's  hands 
during  all  the  time  he  was  manipulating  the  property* 

The  suit  was  brought  February  17,  1893.  His  note  to 
appellant  for  the  money  was  given  September  2, 1890.  The 
Kinderman  note  and  chattel  mortgage,  which  it  was  claimed 
was  substituted  for,  and  was  payment  of,  his,  was  executed 
September  19, 1890,  and  for  nearly  two  and  one  half  yeai-s 
his  note  remained  in  the  hands  of  the  payee,  and  no  demand 
Was  shown  to  have  been  made  until  about  the  time  suit  was 
brought.  If  it  was  paid,  it  was  paid  on  the  19th  of  Septem-^ 
ber,  1890,  and  should  have  been  demanded  at  that  time. 

The  established  facts  show  that  the  appellant  regarded  the 
appellee  as  the  debtor,  and  the  note  and  mortgage  of  the  pur- 
chaser as  collateral  security  for  the  purchase  money ;  and  the 
conduct  of  appellee  was  such  as  to  wan-ant  that  supposition. 
There  was  no  claim  that  appellant  had  been  paid  in  full,  ex- 
cept by  the  substitution,  which  could  not  be  established  except 
by  direct  proof,  which  was  wanting ;  otherwise  the  promissory 
note  remaining  in  the  hands  of  the  payee  could  not  be  im- 
peached. The  circumstances  attending  the  entire  transac- 
tion were  such  as  to  sustain  the  validity  of  the  note  and 
liability  of  appellee.  There  was  no  claim  of  payment,  ex- 
cept by  the  supposed  substitution ;  and  the  fact  that  appel- 
lee retained  the  title  and  use  for  the  length  of  time  that  he 
did,  and  then  sold  what  he  called  his  "  equity,'*  impairing 
the  security,  was  such  that  nothing  but  the  most  positive 
proof  could  have  established  the  defense.  The  only  ques- 
tion was  in  regard  to  the  character  of  the  transaction.  De- 
fendant gave  his  version,  which  was  entirely  at  variance  with 
the  circumstances.  What  the  contract  was,  was  the  only  ques- 
tion to  be  determined. 

Seimon,  the  manager  of  appellant,  the  other  contracting 
party,  was  placed  upon  the  stand,  and  the  following  ques- 
tion asked :  "  Q.  I  will  ask  just  one  question,  Mr.  Seimon. 
State  whether  or  not  the  note  and  mortgage  of  Christ  Rin- 
derman  were  ever  received  by  The  Denver  Brewing  Com- 
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pany  as  a  payment  in  full,  or  otherwise,  of  the  note  of  Sam. 
Barets.  (Objected  to  as  irrelevant,  immaterial,  and  not  cross- 
examination.     Objection  sustained.     Plaintiff  excepts.)" 

This  action  of  the  court  was  gross  error,  for  which  the 
judgment  should  be  revei*sed.  Defendant  had  fully  testi- 
fied in  regard  to  his  defense,  and  it  was  immaterial  whether 
it  occurred  upon  cross-examination  or  otherwise.  It  was 
rebuttal,  and  his  evidence  of  what  the  contmct  was  should 
have  been  received.  The  ruling  of  the  court  was  such  as 
to  prevent  all  the  opposing  evidence  in  regard  to  the  con- 
tract The  judgment  should  have  been  reversed,  and  cause 
remanded  for  a  new  trial.  The  evidence  of  appellee,  con- 
fronted with  the  attending  facts,  was  not  sufficient  to  war- 
rant the  judgment,  and  it  is  inequitable  and  unjust. 
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Tkumbull,  Rbcbiver,  v.  Makbever. 

Actions  Against  United  States  Court  Receiyebs — Leave  to  Sue. 

A  receiver  appointed  by  a  court  of  the  United  States  may  be  sued  in 
any  court  of  competent  juHsdiction  in  respect  of  any  act  or  trans- 
action of  his  in  carrying  on  tlie  business  connected  with  the  prop- 
erty, without  previous  leave  of  the  court  by  which  he  was  appointed, 
and  an  action  so  commenced  may  be  prosecuted  to  judgment.  (Sup. 
R.  S.  U.  S.,  p.  614.) 

Appeal  from  the  County  Court  of  Arapahoe  County. 

Messrs.  Pattison,  Edsall  &  Hobson  and  Mr.  E.  E. 
Whitted,  for  appellant. 

Mr.  Oscar  Reuter,  for  appellee. 

Thomson,  J.,  delivered  the  opinion  of  the  court. 

Fi-ank  Trumbull  was  duly  appointed  receiver  of  the  Union 
Pacific,  Denver  &  Gulf  R.  R.  Company,  by  order  of  the  cir- 
cuit court  of  the  United  States  for  the  district  of  Colorado, 
on  the  12th  day  of  December,  1898.  On  the  19th  day  of 
May,  1894,  E.  F.  Van  Vleet,  a  laborer  on  the  lines  of  railway 
operated  by  the  receiver,  and  in  the  employ  of  the  receiver, 
being  indebted  to  the  plaintiff,  M.  M.  Makeever,  assigned 
to  the  latter,  in  writing,  all  demands  which  he  then  had, 
or  might  thereafter  have,  against  the  receivei*,  on  account 
of  his  employment.  On  July  2, 1894,  the  assignment  was 
delivered  to  the  receiver's  paymaster,  and  by  him  turned  over 
to  the  treasurer,  with  whom  it  remained  until  this  action  was 
brought.  On  July  2, 1894,  the  receiver  was  indebted  to  Van 
Vleet  in  the  sum  of  #77.80,  for  wages  earned  by  him  during 
the  month  of  June,  1894,  no  part  of  which  was  paid  to  Van 
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Vleet  untn  August  4, 1894.  Between  the  16th  and  20th  of 
Julj,  1894,  the  plaintiff  made  a  demand  upon  the  paymaster 
for  the  payment  to  him  of  those  wages,  but  the  paymaster 
refused  payment,  in  obedience,  as  he  alleged,  to  an  order 
from  the  auditor  of  the  receiver.  This  suit  was  brought 
before  a  justice  of  the  peace,  who  gave  the  plaintiff  judgment 
by  default  for  $70.15.  The  receiver  appealed  to  the  county 
court,  where,  upon  trial,  judgment  was  rendered  against  him 
for  $60.45.  From  that  judgment  he  has  appealed  to  this 
court. 

The  position  taken  in  behalf  of  the  defendant  is  that  the 
remedy  of  the  plaintiff  was  by  petition  to  the  court  appoint- 
ing the  receiver,  and  that  he  could  not,  without  leave  given 
by  that  court,  bring  his  suit  elsewhere.  The  defendant  in- 
troduced in  evidence  the  following  letter  from  the  judge  by 
whom  the  receiver  was  appointed : 

«  Office  of  United  States  Mabshal, 
"  District  of  Colorado. 

"  Denver,  Colo.,  August  4, 1894. 
''A.  D.  Parker,  Esq., 

"  Dear  Sir : — Notwithstanding  any  claim  on  the  part  of 
any  assignee,  you  are  authorized  to  pay  to  E.  F.  Van  Vleet 
any  money  due  him  for  services  from  the  U.  P.,  D.  &  G.  Co. 

"  Veiy  truly, 

''  Moses  Hallett." 

With  the  general  doctrine  applicable  to  proceedings  against 
receivers,  as  the  defendant's  counsel  have  stated  it,  we  have 
no  controversy.  Funds  and  property  in  the  hands  of  a  re- 
ceiver are  in  the  custody  of  the  court,  and  subject  to  its  ordera, 
and,  in  the  absence  of  statutory  provision  to  the  contrary,  the 
receiver  cannot  be  sued  in  another  court,  unless  by  leave  of 
the  court  appointing  him.  But  by  section  3  of  the  act  of 
congress  of  March  3,  1887,  as  corrected  by  the  act  of  Au- 
gust 13,  1888,  (Sup.  R.  S.  U.  S.,  p.  614,)  every  receiver, 
appointed  by  a  court  of  the  United  States,  may  be  sued  in 
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respect  of  any  act  or  transaction  of  his  in  carrying  on  the  busi- 
ness connected  with  the  property,  without  the  previous  leave 
of  the  court  by  which  such  receiver  was  appointed  ;  the  suit 
to  be  subject  to  the  general  equity  jurisdiction  of  the  appoint- 
ing court,  so  far  as  the  same  shall  be  necessary  to  the  ends 
of  justice.  Chief  Justice  Fuller,  in  Railway  v.  Johnson^  151 
U.  S.  81,  said,  in  relation  to  the  action  authorized  by  this 
section :  '*  Necessarily  such  suit  may  be  brought  in  any  coui-t 
of  competent  jurisdiction,  and  proceed  to  judgment  accord- 
ingly." 

The  letter  of  Judge  Halle tt  does  not,  on  its  face,  purport 
to  be  an  order  of  the  court,  or  of  a  judge  of  the  court ;  but 
even  if  it  were  such,  we  do  not  understand  the  theory  upon 
which  it  was  introduced.  It  was  not  in  the  power  of  the 
court  to  nullify  an  act  of  congress  ;  neither  could  it  make  a 
valid  disposition  of  the  claim  of  a  party  who  was  not  before 
it.  Speaking  with  reference  to  the  act  under  consideration. 
Judge  Caldwell,  in  his  opinion  in  T}ruBt  Co.  v.  St  X.,  A. 
^  T.  By.  Co.,  40  Fed.  Rep.  426,  used  this  language : 

^^The  act  abrogates  the  old  rule  on  the  subject  of  suing 
receivers.  It  is  no  longer  unlawful  to  sue  a  receiver  ap- 
pointed by  the  United  States  court,  without  leave  of  the 
court  appointing  the  receiver.  The  court  now  has  no  dis- 
cretion to  say  when  its  receiver  may  be  sued.  The  act  gives 
the  right  without  condition  or  qualification.  It  is  a  right  not 
to  be  nullified,  evaded  or  abridged.  No  conditions  can  be 
imposed  on  its  exercise.  The  court  must  give  effect  to  the 
act.     It  has  no  discretion  to  do  anything  else." 

The  last  portion  of  the  section  subjects  the  suit,  so  far  as 
may  be  necessary  to  the  ends  of  justice,  to  the  general  equity 
jui-isdiction  of  the  court  in  which  the  receiver  was  appointed. 
No  opinion  upon  the  effect  of  that  provision  is  necessary  in 
this  connection,  and  we  shall  say  nothing  concerning  it,  ex- 
cept that  it  is  part  of  an  enactment  which  grants  the  right 
to  sue,  and  consequently  the  right  to  obtain  judgment ;  and 
we  cannot  assume  that  it  was  intended  to  impair,  in  any  de- 
gree, the  right  bestowed,  or  interfere  with  its  exercise.    Upon 
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this  subject  we  quote  the  following  from  the  opinion  of  Chief 
Justice  Fuller  delivered  in  the  case  first  cited : 

**  Certainly  the  preservation  of  general  equity  jurisdiction 
over  suits  instituted  against  receivers  without  leave  does  not, 
in  promotion  of  the  ends  of  justice,  make  it  competent  for 
the  appointing  court  to  determine  the  rights  of  persons  who 
are  not  before  it  or  subject  to  its  jurisdiction  ;  and  the  right 
to  sue  without  resorting  to  the  appointing  court,  which  in- 
volves the  right  to  obtain  judgment,  cannot  be  assumed  to 
have  been  rendered  practically  valueless  by  this  further  pro- 
vision in  the  same  section  of  the  statute  which  granted  it.'' 

The  assignment  of  the  claim  invested  the  assignee  with 
all  the  rights  of  his  assignor  in  relation  to  it.  The  plaintiff 
became  its  owner,  and  entitled  to  the  same  remedies  upon  it 
which  Van  Vleet  would  have  had  if  there  had  been  no  assign- 
ment. The  plaintiff  brought  his  action  in  a  court  of  compe- 
tent jurisdiction,  and,  in  due  order  of  proceeding,  recovered 
judgment;  and,  unless  the  act  of  congress  is  meaningless, 
—a  supposition  which  no  court  is  authorized  to  entertain, — 
the  judgment  must  stand. 

As  the  only  error  alleged  is  the  rendition  of  this  judgment, 
and  as  the  judgment  was  rendered  in  accordance  with  law, 
it  must  be  affirmed. 

Affirmed. 


MoCuMBBB  v.  Haynes  et  al. 

1.  Appsllats  Pbaotice — Exceptions. 

In  the  absence  of  an  exception  to  the  judgment  in  a  case  tried  to  the 
court,  errors  alleged  to  have  been  committed  in  determining  issues 
of  fact  will  not  be  considered  on  appeal. 

2.  Sakb— Judgment— Modification. 

Under  the  circumstances  of  this  case,  the  decree  should  have  completely 
settled  the  rights  of  the  parties,  but  such  judgment  as  ought  to 
have  been  entered  in  the  court  below  may  be  entered  here  on  appeal. 

Appeal  from  the  IHstrict  Court  of  Fremont  County. 
Vol.  IX— 23 
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Mr.  Thomas  Macon,  for  appellant. 

Mr.  Jos.  H.  Maupin  and  Mr.  H.  B.  Babb,  for  appellees. 

BisSBLL,  J.,  delivered  the  opinion  of  the  court. 

This  case  was  tried  to  the  court.  No  exception  was  saved 
to  the  judgment,  which  forbids  us  to  consider  or  determine 
the  errors,  if  any,  committed  in  determining  questions  of 
fact  One  assignment  of  error  is  of  so  general  a  character  as 
to  permit  of  no  examination.  This  practically  disposes  of 
all  matters  except  those  arising  from  the  form  of  the  judg- 
ment and  the  course  which  the  court  pursued  in  disposing 
of  the  case. 

The  controversy  grew  out  of  a  sale  of  some  real  property 
in  Fremont  county  owned  by  Mrs.  Haynes  and  sold  to  the 
appellant,  McCumber.  A  brief  geneml  statement  of  the  con- 
troversy and  the  form  of  its  disposition  will  make  plain  the 
reasons  for  our  decision.  In  November,  1893,  Mrs.  Haynes 
sold  the  property  to  McCumber  and  conveyed  it  by  deed  con- 
taining general  covenants  of  warranty,  but  without  a  cove- 
nant against  incumbrances.  The  parties  agree  in  regard  to 
the  amount  of  the  actual  consideration,  which  was  $5,400, 
though  that  expressed  in  the  deed  was  $10,000.  The  differ- 
ences between  them  come  from  their  different  contentions 
respecting  the  incumbrances,  liens,  and  charges  which  Mc- 
Cumber was  bound  to  pay  as  a  part  of  the  consideration 
money.  It  is  admitted  that  the  property  was  incumbered 
for  $2,000,  and  some  unpaid  interest  charges,  due  Crippen, 
Lawrence  &  Co.  It  is  also  conceded  that  there  were  sundiy 
liens  for  unpaid  taxes,  as  well  as  assessments  on  some  ditch 
stock  which  was  transferred  with  the  title  and  was  a  part  of 
that  which  McCumber  was  entitled  to  receive.  The  parties 
disagree  as  to  whether  the  number  of  shares  of  ditch  stock 
was  six  or  seven,  but  this  matter  is  wholly  immaterial.  At 
the  time  of  the  conclusion  of  the  trade,  McCumber  gave  his 
note  for  $2,810,  and  executed  a  trust  deed  to  secure  its  pay- 
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ment,  which  amount  was  supposed  by  the  parties  to  represent 
the  difference  between  the  incumbrances  which  McCumber 
assumed  and  the  total  consideration  to  be  paid  for  the  land 
and  stock.  This  note  was  not  paid  at  maturity.  By  reason 
of  the  differences  which  arose  over  the  amount  of  the  liens 
and  because  of  sundry  payments  which  McCumber  had  made 
to  liquidate  certain  taxes  which  he  asserted  he  was  not  obli- 
gated to  pay,  the  parties  disagreed  as  to  the  amount  due  on 
the  note.  Mrs.  Haynes  commenced  proceedings  to  foreclose 
her  trust  deed,  and  McCumber  thereupon  tendered  her 
11,700,  which  he  asserted  was  sufficient  to  liquidate  all  just 
claims  which  he  was  bound  to  pay.  Mrs.  Haynes  refused  to 
accept  this  sum,  and  McCumber  brought  a  suit  in  equity, 
alleging  these  various  matters  and  his  contentions  respecting 
them,  set  out  the  details  of  the  trade,  the  amount  of  the  liens 
which  he  was  bound  to  pay,  the  sums  which  he  had  paid  to 
Mrs.  Haynes,  and  stated  her  claims  respecting  these  matters, 
and  pmyed  an  accounting  between  them,  and  an  injunction 
in  the  meantime  to  restrain  the  sale  of  the  property.  He  of- 
fered to  pay  whatever  sum  should  be  found  due,  although  he 
did  not  keep  his  tender  good  by  bringing  the  money  into 
court.  By  stipulation  of  the  parties,  it  appeared  that  $1,500 
was  paid  by  McCumber  to  Mrs.  Haynes  during  the  progress 
of  the  trial,  which  the  court  was  authorized  to  take  into  con- 
sideration in  rendering  judgment.  After  the  testimony  was 
all  in  and  the  court  proceeded  to  announce  its  findings,  he 
held  that  McCumber  had  made  certain  payments  to  Mi's. 
Haynes  which  ought  to  have  been  credited  on  the  note,  com- 
mencing with  December  20,  1893,  and  ending  February  26, 
1894,  and  amounting  in  round  numbers  to  $474.59.  The 
court  found  these  sums  had  been  paid  and  should  be  indorsed 
on  the  note.  The  defendant  accepted  these  findings,  and  in 
open  court  and  at  the  time  the  judgment  was  announced, 
made  indorsements  of  them  on  the  note.  Thereupon  the 
court  entered  judgment  finding  these  various  facts  and  pay- 
ments, and  then  entered  a  final  judgment  dismissing  the 
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case,  denying  the  injunction,  and  giving  the  plaintiff  his 
costs. 

As  already  suggested,  the  only  point  made  by  the  appel- 
lant  in  the  assignment  of  errors  and  legitimately  presented 
by  the  record  is  as  to  the  regularity  of  this  judgment.  It 
may  be  questioned  whether  the  judgment  which  the  court 
should  have  entered  ought  not  to  have  been  a  judgment 
determining  the  amount  due  from  the  plaintiff  to  the  defend- 
ant, denying  the  injunction  and  permitting  the  plaintiff  to 
satisfy  the  trust  deed  on  the  payment  of  this  amount.  We 
are  inclined  to  the  opinion  this  would  have  been  a  safer  and 
a  better  judgment  to  enter,  and  would  have  been  a  final  adju- 
dication between  the  parties  as  to  the  amount  of  the  indebt- 
edness and  a  complete  settlement  of  all  their  rights.  Though 
we  are  of  this  opinion,  the  error,  if  any,  which  the  court  com- 
mitted, is  not  one  which  permits  us  to  overturn  the  judg- 
ment. The  appellant  has  assigned  no  error  which  we  can 
consider  which  can  be  held  prejudicial  to  his  rights.  He 
practically  got,  by  the  finding  of  the  court  and  the  indorse- 
ments on  the  paper,  credit  for  all  the  sums  which  he  had 
paid,  and  by  the  payment  of  the  balance  remaining  due  Mc- 
Cumber  would  have  been  entitled  to  the  satisfaction  of  the 
trust  deed,  could  have  prevented  any  sale,  and  the  rights  of 
the  parties  would  have  been  completely  determined.  Since 
this  is  true,  the  statute  does  not  permit  us  to  reverse  the 
judgment,  nor  does  the  record  present  a  case  which  we  are 
called  on  to  adjudicate  and  determine.  Under  these  circum- 
stances, the  only  judgment  which  the  appellant  is  entitled  to 
in  this  court  is  one  for  the  entry  of  the  proper  decree  express- 
ing the  rights  of  the  parties  according  to  the  terms  of  this 
decision,  which  he  may  have,  if  he  is  so  advised  and  desires. 
The  injunction  which  has  been  issued  will  be  dissolved. 

Subject  to  this  limitation,  the  judgment  will  be  aflSrmed. 

Affirmed. 

Wilson,  J.,  not  sitting. 
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Pickett  v.  Handy  bt  al, 

1.  Vbbdict— Review. 

A  Terdict  supported  by  evidence,  but  rendered  upon  conflicting  testi- 
mony, is,  upon  review,  conclusive  of  the*  facts.  Especially  is  this 
true  where  the  issues  have  been  twice  submitted  to  juries  and  their 
verdicts  have  been  in  favor  of  the  same  party. 

2.  lifMATEBIAL  EBBOK — INSTBUCTIONS. 

If,  although  the  trial  court  used  language  in  an  instruction  which  was 
subject  to  cHticism,  the  entire  charge,  considered  as  a  whole,  shows 
that  the  jury  was  not  improperly  advised  as  to  any  material  point, 
the  error  Is  immaterial. 

8.  Pbactice — JuDGMEirr — Relief  Demanded. 

Where  there  were  two  defendants,  one  of  whom  answered  and  one  did 
not,  and  the  complaint  did  not  demand  judgment  including  interest 
on  the  debt  alleged  to  be  due,  a  judgment  allowing  interest  is,  to 
that  extent,  erroneous.  But  this  error  may  be  cured  on  review  by 
a  modification  of  the  judgment 

Error  to  the  District  Court  of  Fremont  County. 

Messrs.  Wells,  Taylor  &  Taylor,  for  plaintiflE  in  error. 

Messrs.  Waldo  &  Dawson,  for  defendants  in  error. 

Wilson,  J.,  delivered  the  opinion  of  the  court. 

This  was  an  action  on  account  against  W.  F.  Littell  and 
Charles  H.  Pickett  as  partners  to  recover  f  963.83,  for  goods 
alleged  to  have  been  sold  and  delivered  to  them  by  defend- 
ants in  error,  who  wei*e  the  plaintiffs  in  the  suit.  Littell 
made  default.  Pickett  answered,  denying  generally  the  al- 
legations of  the  complaint.  The  main  question  at  issue  was 
Uie  existence  of  a  copartnei'ship  between  Littell  and  Pickett 
in  what  was  designated  as  the  ^'  Wellsville  business,"  in  con* 
nection  with  which  the  indebtedness  on  the  account  was  in- 
curred, or  whether  or  not  the  conduct  and  representations  of 
Pickett  were  such  as  to  justify  the  plaintiffs  in  believing 
that  he  was  a  partner  of  Littell  and  in  selling  the  goods,  on 
account  of  which  suit  was  brought,  to  the  supposed  firm. 
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This  case  is  in  this  court  for  the  second  time,  it  having 
been  previously  reported  in  5  Colo.  App.  295.  Since  that 
time  a  second  trial  has  been  had,  and  resulted,  as  did  the 
first,  in  favor  of  plaintiffs,  the  jury  returning  a  verdict  against 
both  defendants,  Littell  and  Pickett,  for  the  sum  of  $880.53, 
for  the  goods  sold,  and  for  the  sum  of  8204.86,  interest  thereon, 
making  the  total  sum  of  81,085.39,  for  which  amount  judg- 
ment was  rendered.  The  proceedings  in  this  second  trial 
are  now  brought  here  by  defendant  Pickett  for  review. 

The  errors  which  are  urged  and  which  we  are  called  upon 
to  consider  are :  Firsts  that  the  evidence  is  insufficient  to 
warrant  the  verdict ;  Becond^  that  the  court  erred  in  its  in- 
structions ;  thirds  that  the  court  erred  in  giving  judgment 
for  interest,  when  such  judgment  was  not  demanded  in  plain- 
tiff's complaint. 

As  to  the  first  alleged  error,  an  inspection  of  the  record 
shows  that  there  was  conflict  of  evidence  at  the  trial,  but 
there  was  sufficient  evidence  to  support  the  verdict,  and,  as 
has  been  repeatedly  decided  by  this  court  and  the  supreme 
court  of  this  state,  the  verdict  in  such  case  will  not  be  dis- 
turbed.    Aspen  Times  Pub.  Co.  v.  Russell^  18  Colo.  75. 

Especially  is  this  true  where,  as  in  this  instance,  the  issues 
have  been  twice  submitted  to  a  jury,  and  in  each  case  their 
findings  have  been  in  favor  of  the  same  party.  D.  ^  R.  Q-. 
R.  Co.  V.  Hodgson^  18  Colo.  117 ;  OshUton  v.  Kat^manj  1 
Colo.  App.  333. 

Counsel  for  plaintiffs  in  error  complain  of  the  fourth  in- 
struction of  the  court,  which  was  as  follows : 

^^  If  you  believe  in  this  case  from  the  evidence  that  the 
defendant  Charles  H.  Pickett  so  made  representations  to 
or  conducted  himself  toward  the  plaintiff  herein,  or  if  said 
Pickett  knowingly  permitted  others  to  so  act  and  to  make 
representations  to  said  plaintiffs  so  that  such  representations 
or  actions  or  both  would  lead  a  reasonable,  prudent  and  care- 
ful business  man  to  believe  that  the  said  Pickett  was  a  part- 
ner of  defendant  W.  F.  Littell  of  the  defendant  firm  of  W.  F. 
Littell  &  Company,  including  the  Wellsville  business ;  and  if 
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the  jury  further  believe  that  said  plaintiffs  in  consequence  of 
such  representations  or  conduct  or  both,  did  actually  believe 
that  said  Charles  H.  Pickett  was  a  member  of  said  defendant 
firm  of  W.  F.  Littell  &  Company,  and  sold  goods  to  said  firm 
in  the  full  belief  that  said  Pickett  was  a  member  of  such  firm 
and  was  chargeable  as  such  with  the  price  of  said  goods ;  and 
if  the  jury  further  believe  from  the  evidence  herein  that  any 
goods  were  so  sold  by  the  plaintiffs  to  said  defendant  firm, 
then  said  Pickett  is  liable  with  Littell  for  any  and  all  goods 
80  sold  and  delivered,  and  your  verdict  should  be  for  plain- 
tiffs against  W.  F.  Littell  and  Charles  H.  Pickett  for  what- 
ever sum  you  shall  find  due  the  plaintiffs  for  goods  so  sold 
and  delivered,  and  yet  unpaid  for." 

Counsel  contend  that«the  court,  by  the  use  of  the  language 
"  sold  goods  to  said  firm,"  *  *  *  "  and  said  defendant  firm," 
in  the  latter  part  of  the  instruction,  assumed  the  very  ques- 
tion in  controversy,  viz.  that  there  was  such  a  firm  as  Littell 
&  Company.  We  do  not  think  that  this  objection  can  be  sus- 
tained after  a  full  reading  of  the  instruction.  The  vital  ques- 
tion at  issue  was  as  to  whether  the  defendant  Pickett  was  a 
partner  of  the  defendant  Littell,  or  by  his  representations, 
conduct  or  actions  induced  the  plaintiffs  to  believe  that  he 
was  such  a  partner,  and  under  the  influence  of  such  belief 
defendants  sold  the  goods  as  alleged  in  their  complaint. 

This  question,  and  the  law  in  reference  to  it,  seem  to  be 
clearly  set  forth  by  the  court  in  this  instruction,  when  read 
as  a  whole.  However,  even  if  the  language  objected  to  by 
plaintiffs  in  error  was  subject  to  criticism,  an  examination 
of  the  entire  charge  of  the  court  shows  that  the  jury  were 
not  improperly  advised  as  to  any  material  point,  and  in 
such  case  the  judgment  should  not  be  reversed  on  that 
ground.  Dozenback  v.  Bamer^  18  Colo.  454;  Hurd  v.  At- 
iifw,  1  Colo.  App.  462. 

As  to  the  third  objection,  the  case  is  one  in  which  interest 
was  clearly  recoverable  under  the  statute.  It  is  not  contended 
otherwise  by  counsel,  but,  it  is  urged,  that  interest  not  hav- 
ing been  demanded  by  plaintiffs  in  their  complaint,  it  was 
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improper  to  have  allowed  it.  This  was  an  action  upon  ac- 
count for  goods  sold  and  delivered,  and  the  complaint  alleges 
that  the  sum  of  money  specified  in  the  account  was  then  due 
and  payable. 

Under  the  instruction  of  the  court  the  jury  included  in 
their  verdict  a  finding  of  interest  at  the  legal  statutory  rate 
from  the  time  of  the  filing  of  the  complaint. 

Section  169  of  the  code  provides  that :  "  The  relief  granted 
to  the  plaintiff,  if  there  be  no  answer,  shall  not  exceed  that 
which  he  shall  have  demanded  in  his  complaint ;  but  in  any 
other  case  the  court  may  grant  him  any  relief  consistent 
with  the.  case  made  by  the  complaint  and  embraced  within 
the  issue." 

If  the  defendant,  Littell,  had  fi|fd  an  answer,  the  case 
would  clearly  come  within  the  provisions  of  the  latter  part 
of  this  section,  and  would  present  no  difficulty.  He  did  not 
answer,  however,  and  the  verdict  of  the  jury,  as  also  the  judg- 
ment, were  against  both  of  the  defendants. 

The  right  to  the  recovery  of  interest  therefore  cannot,  in 
our  opinion,  be  maintained  under  this  section  of  the  code. 

Counsel  for  defendants  in  error  argue  with  much  force 
that  interest  should  be  recovered,  because  the  complaint 
shows  "all  of  the  facU  entitling  the  defendants  in  error  to 
interest — the  existence  of  the  debt  and  that  the  same  was 
due  and  payable  at  the  time  of  the  commencement  of  this 
action,"  even  though  interest  is  not  mentioned  in  either  the 
foody  of  the  complaint  or  the  prayer,  and  some  authorities 
are  cited  in  support  of  this  contention. 

Code,  sec.  169  (iupra)^  expressly  says,  however,  that  the 
relief  granted  to  the  plaintiff,  if  there  be  no  answer,  shall  not 
exceed  that  which  he  shall  have  demanded  in  his  complaint. 

This  language  is  plain  and  unmistakable,  and  is  binding 
upon  this  court.  The  only  relief  demanded  in  the  complaint 
in  this  case  was  judgment  for  the  principal  of  the  debt  and 
costs.  Littell  did  not  answer,  and  the  verdict  of  the  jury  as 
well  as  the  judgment  was  against  both  defendants.  We 
know  of  no  authority  or  manner  by  which  we  can  subdivide 


1897.]  Bank  v.  Miner.  861 

this  judgment — allowing  judgment  against  Littell  for  one 
amount  and  against  Pickett  for  another  amount.  It  was 
error  in  our  opinion  to  render  judgment  for  any  amount  of 
interest. 

We  do  not  deem  it  necessary  to  remand  the  cause  on 
account  of  this  error.  The  judgment  of  the  court  will  be 
modified  and  judgment  will  be  entered  in  this  court  award- 
ing the  plaintiffs  the  sum  of  $880.53  and  costs,  being  the 
amount  of  the  judgment  of  the  court  below,  less  interest, 
and  it  is  so  ordered. 

The  costs  of  the  appellate  proceedings  will  be  taxed  against 
the  defendants  in  error. 

Judgment  modified  and  affirmed. 


The  First  National  Bank  of  Creede  v.  Miner  et  al. 


1.  Tbubt  Dbrdb—Immatbbial  Altbbationb. 
M.  borrowed  $4,200  and  executed  a  note  to  the  lender  for  that  sum,  with       jiV 

S.  as  joint  maker.  To  secure  the  payment  of  the  note,  M.  executed  ^  ^^ 
a  deed  of  trust  in  the  usual  form,  but  reciting  that  S.  was  surety 
only,  and  that  he  had  agreed  to  become  surety  in  like  manner  upon 
a  new  note  extending  said  note  for  ninety  days.  The  note  matured 
and  it  was  replaced  by  another  for  ninety  days,  signed  by  M.  aud  S. 
MHien  the  latter  fell  due,  a  payment  was  made  by  M.  reducing  the 
amount  due  thereon  to  $3,536,  and  a  sixty  day  note  for  that  sum  was 
given  by  M.  and  S.  in  lieu  of  the  second  note,  and  these  words, 
*^Said  Shimer  agrees  to  become  surety  in  like  manner  upon  a  new 
note  extending  said  second  note  sixty  days  longer,  amounting  to 
$3,536,"  were  inserted  in  the  deed  of  trust.  Held^  that  the  interpola- 
tion, whether  made  by  consent  of  the  parties  or  not,  was  immate- 
rial, S.  having  already  become  such  surety. 

2.  Appellate  Practice. 

Questions  of  fact  which  the  trial  court  refused  to  decide  will  not  be  con- 
sidered on  appeal 

8.  Trust  Deeds — ^Evidence. 

The  purpose  for  which  a  deed  of  trust  was  given  must  be  found  in  the 
deed  itself.  Extrinsic  evidence  of  some  intention  different  from 
that  expressed  cannot  be  received. 
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4.  Saicx— Patbcbnt. 

A  note  secured  by  a  deed  of  trust  is  not  paid  by  the  giving  of  another 
in  lieu  thereof.  It  is  the  debt  which  is  secured,  and,  regardless  of 
how  many  renewals  there  may  have  been  of  the  original  note,  the 
security  remains  for  the  benefit  of  the  owner  of  the  debt 

5.  Same — Release. 

A  release  of  a  deed  of  trust  given  to  secure  the  payment  of  a  debt  can 
be  authorized  only  by  the  holder  of  the  debt  Without  such  au- 
thority, a  release  by  the  trustee  is  void. 

Error  to  the  District  Court  of  Weld  County. 

Mr.  T.  E.  Wattbrs  and  Mr.  H.  N.  Haynbs,  for  appel- 
lant. 

Mr.  Jambs  E.  Garrigues  and  Mr.  Jakes  C.  Scott,  for 

appellees. 

Thomson,  P.  J.,  delivered  the  opinion  of  the  court. 

On  the  28d  day  of  November,  1892,  William  A.  Miner  bor- 
rowed $4,200  from  the  Firet  National  Bank  of  Creede,  and 
executed  a  note  to  the  bank  for  that  amount,  with  Frank 
Shimer  as  joint  maker.  As  between  Miner  and  Shimer  the 
latter  was  a  surety.  On  the  same  day  Miner  executed  a  trust 
deed,  conveying  certain  real  estate  in  the  city  of  Greeley  to 
Warren  M.  Morse  as  trustee,  the  material  portions  of  which, 
as  it  appeared  when  introduced  in  evidence,  are  as  follows : 

"  This  indenture,  made  this  twenty-third  day  of  December, 
in  the  year  of  our  Lord,  one  thousand  eight  hundred  and 
ninety-two,  between  William  A.  Miner,  of  the  county  of  Weld 
and  state  of  Colorado,  party  of  the  first  part,  and  Warren  M. 
Morse,  of  Weld  county,  Colorado,  party  of  the  second  part, 
wituesseth :  That  whereas  the  said  William  A.  Miner  has 
executed  his  promissory  note  beaiing  even  date  herewith, 
payable  to  the  order  of  the  First  National  Bank  of  Creede, 
Colorado,  ninety  days  after  the  date  thereof,  for  the  principal 
sum  of  $4,200,  with  interest  thereon  from  maturity  at  one 
and  one  half  per  cent  per  month,  which  said  note  was  aL$o 
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executed  by  Frank  Shimer,  of  Arapahoe  county,  Colorado, 
nominally  as  a  joint  maker  thereof,  but  in  fact  as  surety  only, 
the  said  Miner  being  the  actual  principal  maker  of  said  note, 
and  said  Shimer  has  also  agreed  to  become  surety  in  like 
manner  upon  a  new  note  extending  said  first  note  for  ninety 
days  longer  (^said  Shimer  has  also  agreed  to  become  surety  in  like 
manner  upon  a  new  note  eoatending  said  second  note  for  sixty 
days  longer  amounting  to  $3^536)^  and  whereas  the  said  Wil- 
liam A.  Miner  is  desiious  of  securing  not  only  the  prompt 
payment  of  said  promissory  notes,  but  also  of  effectually 
securing  and  indemnifying  the  said  Fi*ank  Shimer  for  his 
said  suretyship,  and  to  save  him  harmless  as  against  any  and 
all  liability  on  account  thereof,  and  on  account  of  either  of 
said  notes  aforesaid ;  Now,  therefore,  the  said  party  of  the 
first  part  in  consideration  of  the  premises,  and  for  the  pur- 
pose aforesaid,  and  in  the  further  consideration  of  one  dollar 
to  him  in  hand  paid  by  the  said  party  of  the  second  part,  the 
receipt  whereof  is  hereby  confessed,  has,  and  hereby  does, 
grant,  bargain,  sell  and  convey  unto  the  said  party  of  the 
second  part,  his  heii-s,  assigns  and  successors  in  trust,  forever, 
all  the  premises  situated  in  the  county  of  Weld  and  state  of 
Colorado,  known  and  described  as  follows,  to  wit:  *  *  *  ,to 
have  and  to  hold  the  same,  together  with  all  and  singular  the 
privileges  and  appurtenances  thereunto  belonging ;  in  trust, 
nevertheless,  that  in  case  of  default  of  payment  of  said  note 
by  said  William  A.  Miner,  or  any  part  thereof,  or  the  inter- 
est thereon,  according  to  the  tenor  and  effect  of  said  notes, 
then  it  shall  and  may  be  lawful  for  said  party  of  the  second 
part,  his  heirs,  assigns,  or  successors  in  trust,  to  sell  and  dis- 
pose of  the  said  premises,  and  all  the  right,  title,  benefit  and 
equity  of  redemption  of  said  party  of  the  first  part,  his  heii^s 
or  assigns  therein,  *  *  *  ,  and  out  of  the  proceeds  or  avails  of 
such  sale,  and  purchase  money  paid  thereon,  after  first  paying 
all  costs  of  advertising  and  sale,  commissions,  and  all  other 
expenses  of  this  trust,  *  *  *  ,  to  pay  the  principal  and  inter- 
est due  on  said  notes  according  to  the  tenor  and  effect  thereof, 
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rendering  the  overplus  (if  any)  unto  the  said  party  of  the 
first  part,  his  legal  representatives  or  assigns." 

The  italicized  words  in  parentheses  were  not  in  the  deed 
when- it  was  subscribed  and  acknowledged,  but  were  inserted 
afterwards. 

The  bank  caused  this  deed  to  be  recorded  in  the  office  of 
the  recorder  of  Weld  county  on  the  29th  day  of  June,  1898. 
When  the  note  became  due  it  was  replaced  by  a  new  note 
executed  by  Miner  and  Shimer  for  a  further  period  of  ninety 
days;  and  when  the  latter  note  matured,  the  amount  due 
upon  it  was  reduced  by  a  payment  made  by  Miner  to  98,536, 
and  another  note  for  that  sum,  signed  by  Miner  and  Shimer, 
given  in  lieu  of  it.  It  was  after  the  execution  of  this  last 
note  that  the  words,  "  Said  Shimer  agrees  to  become  surety 
in  like  manner  upon  a  new  note  extending  said  second  note 
for  sixty  days  longer,  amounting  to  $3,536,"  were  written 
in  the  deed.  Mr.  Black,  the  plaintiff's  cashier,  testified  that 
when  the  note  was  given  he  exacted  a  new  trust  deed  to  se- 
cure it,  and  that  the  interpolation  was  made  by  him  at  the 
request  of  Mr.  Miner,  in  the  presence  of  Mr.  Shimer,  to  save 
the  trouble  of  executing  a  new  deed.  This  statement  was, 
however,  contradicted  by  Miner  and  Shimer.  On  the  81st 
day  of  March,  1893,  Shimer  assigned  in  writing  to  the  bank 
all  his  right,  title  and  interest  in  and  to  the  trust  deed.  How 
the  assignment  happened  to  be  made,  or  what  was  its  pur- 
pose, does  not  appear.  On  July  1,  1893,  Miner  executed  a 
trust  deed,  conveying  the  same  property  to  Bruce  J.  John- 
son, as  trustee,  to  secure  the  payment  to  the  Union  Bank  of 
Greeley  of  an  indebtedness  of  83,200,  and  on  the  21st  day 
of  August,  1893,  Morse  executed  a  release  of  the  trust  deed 
firat  mentioned,  which  release  was  duly  recorded  on  the  24th 
day  of  August,  1893.  On  March  19, 1894,  Miner  executed 
a  trust  deed  to  Samuel  B.  Wright,  as  trustee,  to  secure  an 
indebtedness  to  Jonas  Bronk  of  86,000. 

The  First  National  Bank  of  Creede  brought  this  action 
against  Miner,  Shimer,  Moi-se,  Johnson,  the  Union  Bank  of 
Greeley,  Wright  and  Bronk,  praying  that  the  release  of  the 
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trust  deed  to  Morse  be  set  aside  and  canceled,  that  the 
lien  of  that  deed  be  adjudged  prior  and  superior  to  the  liens 
of  the  other  trust  deeds,  and  that  its  foreclosure  be  decreed 
in  pursuance  of  its  terms.  The  answer  denied  that  the  trust 
deed  claimed  by  the  plaintiffs  was  executed  for  the  purpose 
of  securing  Miner's  indebtedness  to  the  bank ;  averred  that 
the  sole  purpose  of  the  deed  was  to  indemnify  Shimer  against 
liability  as  surety ;  and  set  up  the  alteration  of  the  deed, 
which  was  alleged  to  have  been  wrongfully  made  without 
the  consent  of  Miner  or  Shimer.  The  answer  contained 
some  other  denials  and  averments,  which,  for  reasons  to  be 
given  hereafter,  it  is  not  necessary  to  notice. 

Tiie  court  declined  to  pass  upon  any  of  the  questions  of 
fact  raised  by  the  pleadings  and  evidence,  and  decided  the 
case  in  favor  of  the  defendants  solely  upon  its  construction 
of  the  ti'ust  deed.  It  mentioned  the  alteration  in  the  instru^ 
ment,  and  indicated  its  belief  from  the  evidence  that  the 
position  of  the  defendants  in  regard  to  that  could  not  be 
sustained.  Before  passing  to  the  question  upon  the  disposi- 
tion of  which  our  decision  must  turn,  it  may  be  well^to  say 
that  the  alteration,  whether  made  with  the  consent  of  parties 
or  not,  was,  when  we  consider  the  time  when  it  was  made, 
entirely  immaterial.  If  allowed  to  stand,  no  person  could 
be  injured,  or  any  right  affected,  one  way  or  another,  by  it. 
It  purported  to  bind  Shimer  to  become  surety  upon  the  note 
for  $3,536.  But  he  had  already  become  such  surety.  He 
had  signed  the  note,  and  it  was  in  the  plaintiff'^  possession, 
before  the  words  were  inserted.  Such  being  the  case,  they 
were  absolutely  meaningless,  and  could  have  no  effect  upon 
the  instrument,  or  upon  the  rights  of  any  party  connected 
with  it. 

There  were  several  other  questions  of  fact  raised  upon  the 
pleadings  and  evidence,  which  are  the  subject  of  consider- 
able argument,  and  the  disposition  of  which  upon  another 
trial  may  affect  the  plaintiff's  right  to  a  decree ;  but  as  the 
court  refused  to  decide  any  of  them,  they  are  not  properly 
before  us.     Ordinarily,  we  are  bound  by  the  findings  of  fact 
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of  the  trial  court,  but  where  there  are  questions  in  a  case 
upon  which  that  court  makes  no  findings,  they  must  remain 
open  here.     The  trial  of  causes  is  not  within  our  jurisdiction. 

We  shall,  therefore,  proceed  to  an  examination  of  the 
ground  upon  which  the  court  expressly  based  its  judgment. 
That  ground  was  that  the  trust  deed  was  given  for  the  sole 
purpose  of  protecting  Shimer  against  loss  on  account  of  his 
suretyship.  What  the  purpose  of  the  deed  was  must  be 
found  in  itself.  Extrinsic  evidence  of  some  intention  differ- 
ent from  that  which  it  expressed  cannot  be  received ;  but 
although  there  was  some  proof  attempted  in  that  direction, 
the  court,  in  reaching  its  conclusion,  did  not  undertake  to  go 
outside  the  language  of  the  instrument  itself.  Therefore  the 
only  question  before  us  is  whether  the  court  interpreted  that 
language  correctly. 

The  express  purpose  of  the  deed  was,  first,  to  secure  the 
payment  of  the  note ;  and,  second,  to  indemnify  Shimer  as 
surety,  and  save  him  harmless  from  personal  liability  upon 
the  note.  It  authorized  a  sale  of  the  property  by  the  trustee 
in  case  of  default  in  payment  of  the  note,  and  provided  for 
the  application  of  the  proceeds,  less  expenses,  upon  the  note. 
If  the  note,  or  rather  tlie  debt  which  it  evidenced,  was  paid, 
no  right  in  the  trust  deed  would  ever  vest  in  Shimer.  If  the 
note  was  not  paid,  and  the  bank  undertook  to  hold  him  per- 
sonally liable,  then  he  might  cause  the  property  to  be  sold, 
and  the  proceeds  turned  over  to  the  bank ;  but  he  could  not 
foreclose  for  himself,  unless  he  had  first  paid  the  bank  the 
amount  due  to  it.  Primarily,  the  trust  deed  was  given  as 
security  for  the  debt  to  the  bank.  The  right  in  it  which 
Shimer  had  was  secondary  and  contingent.  The  bank,  as 
the  owner  of  the  indebtedness,  was  also  the  owner  of  the 
security.  In  this  case  there  were  two  securities,  the  land 
and  Shimer,  and  the  bank  might  pursue  either,  resorting  to 
the  other  for  whatever  the  first  failed  to  yield. 

It  is  immaterial  how  many  renewals  there  were  of  the 
original  note.  A  note  is  simply  evidence  of  a  debt.  It  was 
the  debt  which  was  secured.     Giving  one  note  in  lieu  of 
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another  is  not  a  payment  of  the  debt.  The  several  renewal 
notes  evidenced  the  same  debt,  and  until  that  was  paid  the 
security  remained  in  force  for  the  benefit  of  the  owner  of  the 
debt. 

The  release  executed  by  Morse  recited  that  W.  A.  Miner 
had  fully  paid  and  satisfied  the  original  note.  This  recital 
was  not  true.  He  had  replaced  the  note  by  another,  but  had 
not  paid  it.  At  the  time  the  release  was  written  it  was  un- 
paid, and  it  is  still  unpaid.  The  release  also  recited  that  it 
was  made  at  the  request  of  Fmnk  Shimer.  Shimer  had  no 
authority  to  order  a  release.  As  he  had  not  paid  the  debt, 
the  security  did  not  belong  to  him.  Its  release  could  be 
legally  authorized  only  by  the  bank,  the  holder  of  the  debt ; 
and  the  paper  did  not  purport  to  be  executed  by  its  authority. 
Without  authority  from  the  party  for  whose  benefit  the  trust 
deed  was  given,  the  act  of  the  trustee  in  releasing  it  was 
void.  The  mortgage  to  the  Union  Bank  of  Greeley  was 
executed  before  this  supposed  release  was  made ;  but  even  if 
it  had  been  executed  8ul)sequently,  as  was  the  case  with  the 
mortgage  to  Bronk,  the  recital  in  the  releasing  instrument 
that  it  was  executed  at  Shimer's  instance,  and  the  absence 
of  any  appearance  of  authority  from  the  owner  of  the  debt, 
would  have  made  it  its  duty  to  inquire  into  the  facts,  if  it 
intended  its  mortgage  to  be  a  prior  lien. 

The  judgment  below,  being  based  on  an  erroneous  con- 
struction of  the  deed,  must  be  reversed. 

Beversed. 

Wilson,  J.,  not  sitting. 
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j.^c'^wl  The  Board  of  County  Commissioners  of  the  County 
OF  Hinsdale  v.  The  Board  of  County  Commission- 
ers OF  THE  County  of  Mineral. 

1.  Statutory  Coktstbuction. 

To  ascertain  legislative  intent,  the  court  must  consider,  not  isolated 
words  and  expressions,  but  the  entire  statute,  and  the  physical  con- 
ditions to  which  the  act  is  to  be  applied,  and  which  are  presumed 
to  have  been  known  to  the  legislature,  may  be  taken  into  consid- 
eration. 

2.  Same — County  Boundabies. 

It  is  provided  by  the  act  of  April  4,  1887,  that  it  shall  be  the  duty  of 
the  state  engineer,  in  specified  cases,  in  connection  with  the  county 
surveyor  of  each  county  claiming  the  same  territory  by  reason  of 
an  indefinite  description  of  the  boundary  line,  **to  run  out  and 
establish  such  lines  as  nearly  as  may  be,  in  accordance  with  such 
defective  description,  and  to  fix  and  define  such  boundary  line,  by 
plain  and  substantial  mounds  and  marks,  and  unmistakable  natural 
monuments,^*  etc.;  and  also  that  wben  such  line  shall  be  estab- 
lished, it  shall  be  the  boundary  line  between  the  counties,  unless 
one  of  them  shall,  within  six  months  from  the  filing  of  the  descrip- 
tion, commence  an  action  in  a  court  of  competent  jurisdiction  to 
determine  such  disputed  line.  Held,  that  an  actual  survey  on  the 
ground  is  not  an  imperative  requirement,  and  that  when  the  officers 
have  defined  a  line  described  by  unmistakable  natural  monuments, 
they  have  run  it  out  and  established  it  within  the  meaning  of  the 
law. 

3.  Same. 

The  above-mentioned  provision  is  not  repugnant  to  the  constitution  as 
an  attempt  to  vest  judicial  power  in  the  state  engineer  and  assisting 
surveyors,  or  to  authorize  the  deprivation  of  a  person's  property 
without  due  process  of  law. 

4.  Same. 

Whenever  a  disputed  county  boundary  line  has  been  run  out  and  estab- 
lished under  the  provisions  of  the  act  above  referred  to  and  no 
action  has  been  commenced  by  either  county  to  determine  the  same 
within  six  months  after  the  filing  of  the  engineer's  report,  the 
report  becomes  the  only  evidence  of  the  boundary,  and  it  is  conclu- 
sive of  the  question. 

Appeal  from  the  District  Court  of  Chaffee  County. 

Mr.  S.  D.  Crump  and  Messrs.  Patterson,  Richardson 
&  Hawkins,  for  appellant. 
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Mr.  Albert  L.  Mobbs,  Mr.  Iba  J.  Bloomfibld  and 
Mr.  Charles  S.  Libby,  for  appellees. 

ON  BEHEABINQ. 

Thomson,  J.,  delivered  the  opinion  of  the  court. 

It  is  due  to  the  learned  counsel  of  both  parties  to  this 
litigation  to  say  that  they  have  conducted  the  controversy 
throughout  with  marked  ability  and  fairness,  and  have  de- 
fined their  respective  positions  so  clearly  that  we  are  left  in 
no  doubt  as  to  the  exact  points  of  difference  between  them. 
We  have  carefully  reexamined  the  case  as  it  was  originally 
presented,  and  we  have  also  devoted  considerable  time  to 
the  study  of  the  new  questions  discussed  on  the  rehearing ; 
and  while  our  former  conclusions  remain  unchanged,  in  view 
of  the  fact  that  certain  terms  and  expressions  which  we  at 
first  employed  have  apparently  occasioned  some  misconcep- 
tion of  the  meaning  we  intended  to  convey,  we  have  deemed 
it  advisable  to  formulate  our  views  in  a  new  opinion,  which, 
perhaps,  shall  be  more  intelligible,  and,  certainly,  more  sat- 
isfactory to  ourselves. 

The  county  of  Mineral  was  created  by  an  act  of  the  legis- 
lature, approved  March  27, 1898  (Session  Laws  1893,  p.  94). 
It  was  fonned  from  territory  before  that  time  belonging  to 
the  counties  of  Hinsdale,  Rio  Grande  and  Saguache.  Sec- 
tion 8  of  the  act  reads  as  follows : 

"The  present  indebtedness  of  Hinsdale,  Rio  Grande  and 
Saguache  counties  shall  be  apportioned  between  the  coun- 
ties of  Hinsdale,  Rio  Grande  and  Saguache  and  the  county 
of  Mineral,  in  proportion  to  the  ratio  which  the  taxable  prop- 
erty of  that  portion  of  Hinsdale,  Rio  Grande  and  Saguache 
counties  as  the  same  may  be,  which  is  now  included  within 
the  boundaries  of  Mineral  county,  bears  to  the  taxable  prop- 
erty of  Hinsdale,  Rio  Grande  or  Saguache  county,  as  the 
case  may  be,  as  shown  by  the  assessment  rolls  for  the  year 
beginning  January  1, 1898." 

This  action  was  brought^  in  pursuance  of  the  foregoing 
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section,  by  the  board  of  county  commissioners  of  Hinsdale 
county,  against  the  board  of  county  commissioners  of  the 
county  of  Mineml,  to  recover  the  proportion  of  the  indebted- 
ness of  Hinsdale  county  with  which  Mineral  county  was 
alleged  to  be  chargeable.  The  trial  was  by  the  court,  and 
resulted  in  a  judgment  for  the  defendant,  from  which  the 
plaintiff  appealed  to  this  court. 

The  only  matter  in  controversy  in  the  case  is  the  ai*ea 
of  territory  received  by  Mineral  county  from  Hinsdale* 
Whether,  in  respect  to  such  area,  the  contention  of  the  plain- 
tiff or  that  of  the  defendant  is  to  prevail,  the  amount  due 
from  the  former  county  to  the  latter  is  easy  of  ascertainment, 
and  depends  entirely  upon  the  settlement  of  the  dispute  con- 
cerning the  boundaries.  From  the  counties  into  which  the 
southern  portion  of  Colorado  was  originally  divided  by  the 
territorial  legislature,  new  counties  were  subsequently,  from 
time  to  time,  created,  and,  among  others,  the  counties  of 
Hinsdale,  Rio  Gmnde  and  Saguache.  These  counties  were 
described,  in  part,  by  reference  to  the  boundaries  of  older 
counties,  and  portions  of  the  boundary  lines  of  the  latter 
were  likewise  dependent  upon  other  boundaries.  In  the 
description  of  Mineral  county  the  boundary  lines  of  Rio 
Grande,  Saguache  and  Hinsdale  counties  were  used.  To 
find  the  boundary  lines  of  counties  so  described,  those  of  others 
must  be  known,  and  to  accurately  bound  some  of  them  would 
require  the  examination  of  a  succession  of  statutes,  com- 
mencing with  the  fii-st  division  of  the  territory  into  coun- 
ties. An  exhaustive  argument  from  these  statutes  has  been 
made  in  behalf  of  each  of  the  parties,  on  the  hypothesis  that 
they  might  control,  or  at  least  influence,  our  decision.  But 
there  was  in  evidence  the  record  of  a  statutory  proceeding, 
instituted  by  the  several  counties  from  which  Mineral  county 
was  taken,  to  establish  the  boundary  lines  between  them ; 
and  if  that  proceeding  was  a  valid  proceeding,  we  conceive 
that  the  lines  which  it  resulted  in  defining  cannot  now  be 
questioned.  If  it  can  be  sustained,  the  determination  of 
this  controversy  turns  upon  it. 
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The  following  is  section  1  of  an  act  of  the  legislature,  ap- 
proved April  4,  1897 : 

**  That  whenever  the  boundary  lines  of  any  county  in  this 
state  shall  be  so  indefinite  that  a  portion  of  territory,  by  rea- 
son of  such  indefinite  description,  is  claimed  by  two  counties, 
and  such  fact  shall  appear  by  petition  of  the  board  of  com- 
missioners of  either  county,  to  the  state  engineer,  it  shall  be 
the  duty  of  such  state  engineer,  in  connection  with  the 
county  surveyor  of  each  such  counties,  to  run  out  and  es- 
tablish such  lines  as  nearly  as  may  be,  in  accordance  with 
such  defective  description,  and  to  fix  and  define  such  boun- 
dai*y  line,  by  plain  and  substantial  mounds  and  marks,  and 
unmistakable  natural  monuments,  and  to  furnish  the  board 
of  county  commissioners  of  each  of  said  counties  with  a  de- 
scription of  such  line  as  soon  thereafter  as  may  be  practical ; 
and  when  such  line  shall  be  established,  it  shall  be  the  boun- 
dary line  between  said  counties,  unless  one  of  said  counties 
shall,  within  six  months  from  the  day  of  filing  the  descrip- 
tion of  said  line,  by  the  state  engineer,  with  the  board  of 
county  commissioners  of  such  county,  commence  an  action  in 
a  court  of  competent  jurisdiction  in  this  state,  to  determine 
and  settle  such  disputed  line,  and  prosecute  the  same  with 
due  diligence  until  its  final  determination,  or  shall  have  settled 
such  disputed  line,  within  said  six  months  by  arbitration,  as 
is  now  provided  by  law ;  provided^  that  if  the  county  sur- 
veyor of  either  of  such  counties  shall  not  appear  and  assist 
the  state  engineer  in  making  such  survey  after  due  notice  so 
to  do,  it  shall  in  no  manner  affect  or  invalidate  such  survey, 
or  the  boundary  lines  as  they  may  be  fixed  by  such  state 
engineer."     Session  Laws,  1887,  p.  238. 

Attempting  to  follow  the  provisions  of  this  statute,  the 
board  of  commissioners  of  Saguache,  Rio  Grande  and  Hins- 
dale counties  severally  petitioned  the  state  engineer  for  the 
survey  and  establishment  of  the  uncertain  and  indefinite 
boundary  lines  between  those  counties.  The  state  engineer 
duly  notified  the  county  surveyor  of  each  of  the  counties  to 
appear  and  assist  him  in  making  the  survey ;  and,  in  pui-su- 
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ance  of  the  notice,  the  state  engineer,  the  county  surveyor  of 
Saguache  county,  the  deputy  county  surveyor  of  Rio  Grande 
county,  and  the  county  surveyor  of  Hinsdale  county,  on  the 
16th  day  of  March,  1 892,  met  at  the  town  of  Creede,  situated  in 
the  territory  in  controveray  between  Hinsdale  and  Saguache 
counties,  for  the  purpose  of  establishing  and  defining  the  dis- 
puted boundaries.  The  final  outcome  of  their  proceedings 
was  a  written  report,  rendered  by  the  state  engineer  to  the 
board  of  commissionei*s  of  each  of  the  counties,  in  which  the 
boundaries  as  established  by  himself  and  his  assistants  were 
described  and  defined.  The  report  was  accompanied  by  a 
map  or  plat  on  which  those  boundaries  wei'e  shown. 

The  report  set  forth  and  compared  the  statutes  describing 
the  counties,  a  knowledge  of  whose  boundaries  the  engineer 
and  surveyor  deemed  necessary  to  the  ascertainment  of  the 
particular  county  boundary  lines  they  were  called  upon  to 
establish  and  define;  and  gave  the  reasons,  derived  from 
those  statutes,  for  the  descriptions  and  definitions  which  they 
made  of  the  disputed  lines. 

The  validity  of  this  report  was  originally  attacked  upon 
two  grounds.  The  first  was  that  a  construction  of  the  stat- 
utes was  outside  of  their  authority,  and  that,  as  such  con- 
struction was  the  controlling  feature  in  their  proceedings,  the 
report  was  void*  We  shall  examine  this  ground  of  objection 
when  we  come  to  the  consideration  of  the  questions  raised  on 
rehearing,  in  connection  with  which  we  think  it  can  be  more 
intelligently  discussed.  The  second  objection  is  that  the 
engineer  and  surveyors,  in  the  manner  in  which  they  a&sumed 
to  run  out  and  define  the  disputed  lines,  failed  of  compliance 
with  the  statute  in  material  particulars.  While  they  defined 
the  boundaries  by  natural  monuments  in  accordance  with  the 
statutory  provision,  and  in  such  manner  that  there  can  be  no 
mistake  as  to  where  the  lines  may  be  found,  yet  they  made 
no  survey  on  the  ground.  Counsel  contend  that  the  stat- 
ute imperatively  requires  such  survey;  and,  relying  upon 
the  well-known  maxim  that  if  an  affirmative  statute  which  is 
introductoi-y  to  a  new  law  directs  a  thing  to  be  done  in  a  cer- 
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tain  manner,  that  thing  shall  not,  even  though  there  are  no 
negative  words,  be  done  in  any  other  manner,  they  maintain 
that  the  failure  to  make  an  actual  survey  invalidates  the  re- 
port We  are  disposed  to  doubt  the  applicability  of  the 
maxim  to  a  case  like  this.  The  legislature  contemplated  that 
the  work  might  be  incorrectly  done,  because  it  provided  that 
a  dissatisfied  county  might  disregard  the  report,  and  insti- 
tute  an  original  proceeding  to  determine  and  settle  the  dis- 
puted lines.  In  such  suit  the  question  where  the  lines  should 
be  laid  would  be  determined  without  reference  to  the  action 
of  the  engineer  and  surveyoi's.  The  conclusion  reached  in  the 
suit  might  be  that  lines  entirely  different  from  those  desig- 
nated by  them  were  the  true  statutory  lines.  If  such  should 
be  the  result,  it  would  be  because,  intentionally  or  otherwise, 
they  disregarded  the  requirement  of  the  law  to  follow  the 
statutory  description.  That  requirement  is  as  mandatory  as 
any  contained  in  the  statute,  and,  in  failing  to  conform  to  it, 
they  would  be  doing  an  act  in  a  manner  different  from  that 
directed  by  the  law.  We  can  conceive  of  no  controversy 
over  a  county  boundary  unrelated  to  its  true  location,  and 
whei*e  the  final  conclusions  of  a  court  as  to  that  differ  from 
those  of  the  engineer  and  surveyors,  it  is  because  the  latter 
have  not  done  their  work  in  the  manner  prescribed.  Yet, 
notwithstanding  the  results  reached  by  them  might  be  found 
to  be  incorrect,  and  their  action  erroneous,  unless  the  county 
feeling  itself  aggrieved  should  proceed  by  suit  or  arbitration 
to  a  judicial  settlement  of  the  controversy  within  the  period 
limited  by  the  statute,  their  acts  would  be  valid,  and  the  line 
designated,  erroneously  or  not,  by  them,  would  thenceforth 
be  the  indisputable  boundary  line.  It  is  for  these  reasons, 
drawn  from  the  language  of  the  statute  itself,  that  we  are 
inclined  to  think  that  the  maxim  referred  to  is  not  properly 
applicable  to  this  case. 

But  on  the  hypothesis  that  we  are  wrong  in  this,  and  con- 
ceding that  to  give  the  proceedings  of  the  engineer  and  sur- 
veyors any  validity,  the  statutory  requirements  must  have 
been  exactly  conformed  to,  yet,  upon  what  we  conceive  to 
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be  a  reasonable  construction  of  the  statute,  we  think,  from 
the  evidence  before  us,  that  the  engineer  and  his  assistants 
kept  themselves  entirely  within  it.  Counsel  insist  that  by 
the  words  ^^run  out"  is  meant  the  making  of  an  actual  sur- 
vey upon  the  ground  of  the  whole  line.  To  ascertain  the 
legislative  intent,  we  must  consider  not  isolated  words  or 
expressions,  but  the  entire  statute  ;  and  it  is  proper  also  to 
take  into  consideration  the  physical  conditions  and  charac- 
teristics of  the  country  to  which  it  is  to  be  applied,  and  which 
are  presumed  to  have  been  known  to  the  legislature  at  the 
time  of  its  enactment.  Let  us  see,  then,  whether  the  words 
"run  out"  necessarily  mean  what  counsel  claim  they  do. 

The  rights  of  the  parties  to  this  action  depend  entirely 
upon  the  legal  location  of  the  boundary  line  between  Hins- 
dale and  Saguache  counties  as  it  was  before  Mineral  county 
was  created.  The  ascertainment  of  that  line  determines  the 
amount  of  territory  that  Mineral  county  received  from  Hins- 
dale, and,  consequently,  furnishes  a  rule  by  which  the  indebt- 
edness of  the  former  county  to  the  latter  may  be  estimated. 
The  act  creating  Hinsdale  county,  in  describing  the  line 
which  should  divide  it  from  Saguache  county,  commences  at 
the  point  of  intersection  of  the  New  Mexico  principal  meri- 
dian with  the  southern  boundary  of  Saguache  county,  and 
proceeds  thence  westerly  along  the  southern  boundary  of 
Saguache  county  to  the  107th  meridian  west  from  Greenwich, 
and  thence  north  along  that  meridian  to  a  point  ten  miles 
north  of  the  88th  parallel  of  north  latitude.  The  only  part 
of  this  description  which  can  be  said  to  be  indefinite  is  that 
which  relates  to  the  southern  boundary  of  Saguache  county, 
and  it  is  only  in  case  of  a  dispute  arising  out  of  an  indefinite 
description  that  the  statute  can  be  invoked.  The  engineer 
and  surveyors  defined  this  portion  of  the  line  as  commencing 
at  the  intei-section  of  the  New  Mexico  principal  meridian 
with  the  southern  boundary  of  Saguache  county  on  the  sum- 
mit of  the  Continental  Divide,  and  proceeding  thence  west- 
erly along  the  Continental  Divide  to  its  intersection  with  the 
107th  meridian  of  west  longitude.    They  thus  laid  the  south- 
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ern  boundary  of  Saguache  county,  and  consequently  the 
northern  boundary  of  Hinsdale  county,  along  the  summit  of 
the  range  of  mountains  known  as  the  "Continental  Divide," 
between  those  two  meridians.  In  behalf  of  the  defendant  it 
is  contended,  for  reasons  drawn  from  the  language  of  several 
statutes,  describing  boundaries  upon  the  location  of  which 
the  true  southern  boundary  of  Saguache  county  depended, 
that  this  boundaiy  was  considerably  farther  south  than  the 
summit  of  the  Continental  Divide,  and  pursued  the  middle 
of  the  current  of  the  Rio  Grande  between  the  two  meridians. 
Now  suppose,  for  purposes  of  illustration,  that  the  engineer 
and  surveyors  had  found  this,  instead  of  the  summit  of  the 
divide,  to  be  the  southern  boundary  of  Saguache  county, 
then,  upon  counsel's  theory  of  the  statute,  they  must  have 
gone  into  the  middle  of  the  river  with  their  instruments,  and, 
traveling  in  the  water,  made  an  actual  survey  of  the  line  from 
one  end  to  the  other.  The  statute  makes  no  exception,  and 
if  a  line  cannot  be  run  out  without  an  actual  survey,  then 
that  kind  of  survey  must  be  made  in  every  case.  But  to- 
make  such  a  survey  in  that  river  is  probably  an  irapossibil^ 
ity ;  and,  even  if  it  were  possible,  nothing  would  be  gained 
by  making  it.  The  line  would  be  no  more  visible,  no  more 
accurately  defined,  and  no  better  known  after  than  before 
the  survey.  The  river  is  a  natural,  permanent  and  unmis^ 
takable  monument;  and  to  name  it  as  the  line  is  to  run  out 
the  line,  and  at  the  same  time  define  it.  To  assume  that  the 
legislature  ever  contemplated  an  actual  survey  in  such  a  case 
would,  to  our  minds,  be  absurd.  In  every  case,  without  ex- 
ception, of  a  county  boundary  in  dispute  by  reasons  of  indef> 
nite  description,  the  engineer  and  surveyors  must,  when 
legally  convened,  run  out  the  line,  regardless  of  natural  con- 
ditions ;  and  if  there  is  a  single  case  in  which  an  actual  lay- 
ing out  of  the  line  upon  the  ground  would  be  an  impossibility, 
or  an  absurdity,  then  we  are  driven  to  the  conclusion  that 
counsel  have  attached  a  forced  meaning  to  the  words  "  run 
out,"  and  that  the  running  out  of  a  line,  and  a  passing  over 
it  physically,  are  not  necessaiily  one  and  the  same  thing. 
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The  existence  of  one  such  case  is  fatal  to  the  whole  arga* 
nient. 

It  seems  evident  to  us  that  the  sole  purpose  of  the  statute 
was  to  provide  a  method  for  settling  a  dispute  by  making 
certain  and  definite  a  description  which  was  before  uncertain 
and  indefinite.  The  fact  to  be  ascertained  is,  which  one  of 
different  lines,  claimed  as  boundaries,  is  the  true  statutory 
line.  To  find  the  meaning  of  the  words  '*  run  out,"  the  con- 
nection in  which  they  occur  must  be  considered.  The  engi- 
neer and  surveyors  are  required  to  "  run  out  and  establish 
such  lines  as  nearly  as  may  be,  in  accordance  with  such  de- 
fective description."  The  object  of  this  requirement  is  to 
confine  them  to  lines  which  they  shall  find  described  in  the 
statute,  — to  depiive  them  of  all  discretion  in  the  matter  of 
the  location  of  boundaries.  Its  controlling  feature  is  the 
establishment  of  the  lines  in  accordance  with  the  description. 
The  expression  "  run  out  and  establish  "  is  introductory  to 
the  words  "  in  accordance  with  such  defective  description ; " 
and  the  intention  was  to  prescribe  the  limits  within  which 
they  should  act,  rather  than  the  specific  manner  of  their 
action.  In  our  opinion,  the  words  "run  out"  were  not  in- 
tended to  have  any  mere  technical  signification. 

Whether  it  is  necessary,  in  order  to  the  adjustment  of  a 
boundary,  to  run  it  out  upon  the  ground,  depends  upon  the 
nature  of  the  country  through  which  the  line  runs.  The 
absence  of  prominent  physical  features  would  probably  re- 
quire that  course  to  be  pursued,  so  that  an  accurate  descrip- 
tion could  be  made ;  and  in  such  case,  for  want  of  well-known 
natural  objects,  it  would  be  necessary  to  erect  artificial  mounds 
or  monuments  to  define  it  as  the  statute  directs ;  but  where 
lines  have  been  drawn  and  unmistakably  defined  by  nature, 
if  a  disputed  boundary  falls  upon  one  of  them,  its  designa- 
tioH  as  the  true  line,  naming  known  points  as  its  termini,  and 
giving  its  course,  is  a  running  out  and  establishment  of  the 
line.  The  line  is  run  out  by  adopting  the  one  run  out  by 
nature.  The  summit  of  a  mountain  range  is  a  natural  line ; 
no  manual  work  upon  it  can  define  it  any  better  than  it  is 
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already  defined.  It  is  far  more  conspicuous  than  a  line 
marked  by  artificial  mounds  can  be.  It  is  itself  a  natural 
monument,  or,  perhaps,  a  succession  of  natural  monuments, 
within  the  meaning  of  the  statute,  and  the  only  running  out 
that  is  necessary  to  its  establishment  as  a  legal  line  is  a  run* 
ning  out  in  its  description  and  on  accompanying  plats.  Fol- 
lowing the  same  line  of  reasoning,  the  word  "survey,"  as 
the  statute  uses  it,  does  not  of  necessity  mean  an  actual  sur- 
vey. Our  firm  opinion  is  that  when  the  engineer  and  sur- 
veyors described  the  boundary  line  between  Hinsdale  and 
Saguache  counties  as  lying  along  the  summit  of  the  Conti- 
nental Divide,  between  the  New  Mexico  principal  meridian 
and  the  107th  degree  of  west  longitude,  they  ran  out  and 
established  the  line,  and  fixed  and  defined  it,  within  the 
meaning  of  the  law. 

The  validity  of  the  action  of  the  engineer  and  surveyors 
is  now  assailed  upon  the  ground  that  the  statute  authorizing 
it  is  repugnant  to  the  constitution.  This  view  of  the  case 
was  first  called  to  our  attention  and  elaborated  in  the  argu- 
ment on  the  rehearing.  It  is  said  that  the  statute  attempts 
to  clothe  the  state  engineer  and  his  assistant  surveyors  with 
judicial  power,  and  is  therefore  in  confiict  with  section  1, 
article  6,  which  provides  that  the  judicial  power  of  the  state, 
as  to  matters  of  law  and  equity,  shall  be  vested  in  a  supreme 
court,  district  courts,  county  courts,  justices  of  the  peace, 
and  such  other  courts  as  may  be  provided  by  law.  The  ar- 
gument, as  we  understand  it,  is  that  the  statute  did  not  invest 
the  engineer  and  surveyors  with  some  of  the  indispensable  at- 
tributes of  a  court,  hence  they  could  not  be  one  of  the  "  other 
courts  "  for  which  the  legislature  is  authorized  to  provide ; 
and  as  judicial  functions  can  be  exercised  only  by  courts,  no 
judicial  authority  could  be  bestowed  upon  them.  We  agree 
with  counsel  that  the  act  providing  for  the  establishment 
of  disputed  county  boundaries  does  not  operate  to  create  a 
court.  It  provides  for  no  trial  of  controverted  questions 
before  the  engineer  and  surveyors,  and  does  not  empower 
them  to  render  any  judgment.     There  are  no  parties  to  their 
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proceedings  in  the  legal  sense  of  the  term,  and  no  proce8S  is 
issued.  Their  action  is  not  final,  and  yet  there  is  no  appeal 
from  it,  nor  any  method  by  which  their  proceedings  may  be 
reviewed.  The  question,  then,  is  whether  the  statute  attempts 
to  clothe  them  with  judicial  power.  To  determine  this,  we 
must  inquire  what  are  the  duties  which  the  statute  devolves 
upon  them.  The  conditions  of  their  acting  at  all  are,  first, 
an  indefinite  description  of  a  county  boundary  by  reason  of 
which  the  same  territory  is  claimed  by  different  counties ; 
and,  second,  a  petition  to  the  state  engineer  by  the  board  of 
commissioners  of  one  of  the  counties,  setting  forth  the  fact 
of  the  controversy,  and  the  reason  for  it.  Having  the  nec- 
essary statutory  authority  to  act,  it  is  then  the  duty  of  the 
engineer,  in  connection  with  the  county  surveyor  of  each  of 
the  interested  counties,  to  run  out  and  establish  the  lines  as 
nearly  as  may  be  in  accordance  with  the  defective  descrip- 
tion, and  to  fix  and  define  them  by  plain  and  substantial 
mounds  and  natural  monuments,  furnishing  the  board  of 
commissioners  of  each  of  the  counties  with  a  description  of 
the  lines.  With  the  exception  of  a  subsequent  section,  which 
denies  them  authority  to  change  a  county  line,  and  which 
really  adds  nothing  to  what  is  contained  in  the  first  section, 
this  is  all  the  statute  says  upon  the  subject.  The  running 
out  and  defining  of  a  line  is  not  in  itself  a  judicial  act.  But 
in  order  to  find  where  the  line  should  be  established,  the 
statute  bearing  upon  the  question  must  be  consulted,  be- 
cause there  is  no  authority  outside  of  the  legislature  to  create 
counties  and  assign  them  boundaries,  and  it  is  the  statutory 
boundaries  that  must  be  ascertained  and  followed.  An  ex- 
amination of  the  statutes  by  the  engineer  and  his  assistants 
is  therefore  the  first  step  to  be  taken  in  the  performance  of 
their  duties.  To  deduce  from  them  the  line  sought  for 
involves,  in  some  sense,  their  construction,  or  an  interpreta- 
tion of  their  language.  Now,  it  is  said  that  the  construction 
of  statutes  is  the  exercise  of  a  judicial  function,  and  that  this 
act,  in  prescribing  duties  of  which  statutory  construction  is 
a  necessary  part,  confers  judicial  power,  and  hence  is  con- 
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trary  to  the  constitution.  The  engineer  and  his  assistant 
surveyors  are  supposed,  by  virtue  of  their  occupation,  to  be 
familiar  with  the  country  in  which  they  are  called  upon  to 
act,  and  with  its  physical  characteristics  and  landmarks. 
They  hear  no  evidence  and  no  argument;  they  do  not  even 
listen  to  the  statements  of  the  contending  parties,  but  act 
solely  upon  their  own  knowledge  and  the  information  they 
are  able  to  obtain  from  the  statutes.  They  do  not  examine 
a  statute  to  pass  upon  its  legal  effect,  but  to  find  facts.  In 
a  restricted  sense,  they  may  be  said  to  construe  it,  but  the 
knowledge  necessary  to  a  construction  of  that  kind  is  a 
knowledge  derived  from  their  calling,  and  from  experience 
gained  in  their  calling,  and  not  a  knowledge  of  the  principles 
of  law.  We  may  concede  that  construing  a  statute  in  that 
way,  and  for  that  purpose,  is  quasi  judicial,  but  it  is  not  judi- 
cial in  the  sense  in  which  the  term  is  applied  to  proceedings 
in  courts.  There  is  something  more  than  that  involved  in 
the  judicial  construction  of  a  statute.  An  authority  to  gather 
from  descriptions  of  boundaries  contained  in  statutes  the 
data  of  fact  necessary  to  an  intelligent  performance  of  sub- 
sequent duties,  even  though  it  contemplates  an  exercise  of 
judgment,  is  not  a  judicial  power  within  the  meaning  of  the 
constitution. 

In  United  States  v.  Ferreira^  13  How.  (U.  S.)  40,  a  case 
involving  the  nature  of  powei*s  conferred  by  congress  upon 
certain  judges  as  individuals,  and  upon  the  secretary  of  the 
treasury,  to  adjust  the  claims  of  Spanish  ofBcei-s  and  indi- 
vidual Spanish  inhabitants  of  Florida  against  the  United 
States,  under  the  provision  of  the  treaty  of  1819,  by  which 
Spain  ceded  Florida  to  the  United  States,  Chief  Justice  Taney 
said: 

**  The  law  of  1823,  therefore,  and  not  the  stipulations  of 
the  treaty,  furnishes  the  rule  for  the  proceedings  of  the  ter- 
ritorial judges,  and  determines  their  character.  And  it  is 
manifest  that  this  power  to  decide  upon  the  validity  of  these 
claims,  is  not  conferred  on  them  as  a  judicial  function,  to  be 
exercised  in  the  ordinary  forms  of  a  court  of  justice.     For 
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there  is  to  be  no  suit ;  no  parties  in  the  legal  acceptance  of 
the  term,  are  to  be  made,  no  process  to  issue ;  and  no  one  is 
authorized  to  appear  on  behalf  of  the  United  States,  or  to 
summon  witnesses  in  the  case.  The  proceeding  is  altogether 
ex  parte^  and  all  that  the  judge  is  required  to  do,  is  to  re- 
ceive the  claim  when  the  party  presents  it,  and  to  adjust  it 
upon  such  evidence  as  he  may  have  before  him,  or  be  able 
himself  to  obtain.  *  *  *  The  powers  conferred  by  these  acts 
of  congress  upon  the  judge  as  well  as  the  secretary,  are,  it  is 
true,  judicial  in  their  nature.  For  judgment  and  discretion 
must  be  exercised  by  both  of  them.  But  it  is  nothing  more 
than  the  power  ordinarily  given  by  law  to  a  commissioner 
appointed  to  adjust  claims  to  lands  or  money  under  a  treaty ; 
or  special  powers  to  inquire  into  or  decide  any  other  particular 
class  of  controyersies  in  which  the  public  or  individuals  may 
be  concerned.  A  power  of  this  description  may  constitution- 
ally be  conferred  on  a  secretary  as  well  as  on  a  commissioner. 
But  it  is  not  judicial  in  either  case,  in  the  sense  in  which  judi- 
cial power  is  granted  by  the  constitution  to  the  courts  of  the 
United  States." 

We  have  been  cited  to  People  ex  rel.  v.  Chase^  a  case  de- 
cided by  the  supreme  court  of  Illinois,  and  reported  in  the 
Chicago  Legal  News,  of  date  November  14,  1896,  as  con- 
demnatory of  the  statute  under  consideration.  Let  us  see 
whether  such  is  its  effect.  In  that  case  the  question  was 
whether  an  act  of  the  legislature  of  Illinois,  conferring  upon 
a  registrar,  assisted  by  two  examiners,  after  notice  given  as 
the  statute  required  to  all  persons  interested,  an  authority 
which  amounted  to  a  power  to  inquire  into  and  determine 
titles  to  real  estate,  limiting  the  right  of  dissatisfied  claimants 
to  bring  suit  for  the  assertion  of  their  interests  to  five  years 
from  the  time  of  the  decision,  was  in  consonance  with  the 
constitution.  The  court  held  that  the  authority  conferred 
was  judicial  within  the  meaning  of  the  constitution,  because 
it  empowered  the  registrar  and  his  assistants  to  consider  and 
apply  the  law  to  the  facts  presented  by  the  applicant.  By 
virtue  of  the  statute,  they  were  authorized  to  determine  all 
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qaestioDs  of  law  and  fact  arising  in  any  particular  case.  As 
the  constitution  confined  the  exercise  of  judicial  power  to 
certain  designated  courts,  and  as  this  special  tribunal  was 
unknown  to  the  constitution,  the  statute  creating  it  was  held 
void.  That  the  authority  with  which  the  legislature  at- 
tempted to  clothe  that  tribunal  was  judicial,  in  the  sense  in 
which  the  proceedings  of  courts  are  judicial,  is  hardly  open 
to  question ;  and  in  such  respect  the  distinction  between  the 
Illinois  statute  and  our  own  is  manifest.  But,  apparently 
for  the  purpose  of  rendering  a  misapprehension  of  the  in- 
tended effect  of  the  decision  impossible,  the  court  took  occa- 
sion to  say :  ^^  We  are  not  unmindful  of  the  well-settled  rule 
that  there  are  many  cases  in  which  ministerial  ofiBcers  exer- 
cise quasi  judicial  powers,  and  yet  the  laws  conferring  them 
are  held  to  be  no  violation  of  the  constitutional  provision 
under  consideration." 

By  the  terms  of  the  law  of  1887,  the  engineer  and  sur- 
veyors had  authority,  ex  parte^  to  establish  the  boundary  line 
in  question,  taking  the  data  on  which  to  proceed  from  the 
statutes  affecting  the  question  of  location  of  the  boundary ; 
and,  having  established  this  boundary  and  defined  it,  and 
famished  the  board  of  commissioners  of  the  several  counties 
with  its  description,  their  duties  were  at  an  end.  Neither  of 
the  counties  was  bound  by  their  acts;  but  either  county 
might,  within  six  months  after  the  filing  of  the  description, 
commence  a  suit,  not  to  overthrow  any  supposed  decision 
made  by  them,  but,  ignoring  their  action  entirely,  to  deter- 
mine and  settle  the  disputed  line  as  in  an  original  proceed- 
ing. The  failure  to  proceed  within  the  period  limited  had 
the  effect  to  convert  the  line  established  by  them  into  the 
boundary  line  between  the  counties,  not  because  their  action 
upon  the  dispute  was  in  the  nature  of  a  judicial  determina- 
tion, but  because,  after  the  expiration  of  the  designated  period, 
the  suit  provided  for  was  barred.  The  legislature  merely 
fixed  a  time  beyond  which  the  controversy  should  be  at  rest. 
It  deprived  no  county  of  any  right  it  ever  possessed  to  a  judi- 
cial determination  of  the  controversy ;  but,  as  is  provided  by 
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statute  in  reference  to  other  actions,  it  designated  a  period 
after  which  proceedings  would  not  be  entertained.  We  are 
unable  to  say  that  the  statute  is  obnoxious  in  any  respect  to 
section  1,  article  6,  of  the  constitution. 

Next  it  is  said  that  the  act  is  in  violation  of  the  provision 
of  the  bill  of  rights  that  no  person  shall  be  deprived  of  life, 
liberty  or  property,  without  due  process  of  law.  It  is  con- 
tended that  the  authority  granted  to  the  state  engineer,  and 
the  surveyors  with  whom  he  is  to  act,  amounts  to  a  power 
summarily  to  take  territory  from  one  county  and  give  it  to 
another.  Even  supposing  that  territory  embraced  within  the 
boundaries  of  a  county  can  with  any  propriety  be  called  its 
property,  we  are  unable  to  find  any  justification  for  this  con- 
tention in  the  language  of  the  statute.  The  purpose  of  the 
act  is  to  assign  to  each  contending  county  the  exact  territory 
to  which  it  is  lawfully  entitled, — no  more  and  no  less:  The 
authority  is  specifically  limited  to  ascertaining,  establishing 
and  defining  boundaries  created  by  act  of  the  legislature,  and 
which  could  exist  only  by  virtue  of  statute.  How,  then,  can 
it  be  said  that  there  is  even  latent  in  this  statute  an  authority 
by  which  a  county  may  be  deprived  of  its  property  at  all? 
But  counsel  seek  to  give  force  to  their  argument  by  refer- 
ence to  some  of  the  facts  brought  out  in  this  particular 
case.  Counsel  say  that  for  some  time  before  the  attempted 
boundary  adjustment,  Saguache  county  had  exercised  domin- 
ion over  the  territory  in  dispute,  and  had  claimed,  and  suc- 
cessfully asserted,  the  right  to  collect  taxes  in  that  territory. 
It  does  not  appear  that  the  claim  was  ever  the  subject  of 
adjudication,  or  that  the  right  which  counsel  say  was  "suc- 
cessfully asserted  "  was  asserted  in  the  courts.  If  Saguache 
county  exercised  such  authority,  it  simply  assumed  it,  acting 
on  its  own  construction  of  the  statutes ;  and  in  so  far  as  it 
exercised  dominion  over  territory  which  did  not  belong  to  it, 
its  assertion  of  its  alleged  right  was  usurpation.  Saguache 
county  is  not  a  county  by  prescription.  It  was  ci-eated  by 
statute.  Outside  of  statute  it  has  no  existence,  and  all  its 
territorial  rights  are  derived  from  statute.     It  has,  and  can 
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have,  no  territory  except  what  the  statute  gives  it.  When 
it  petitioned  the  state  engineer  for  the  adjustment  of  its 
disputed  boundary,  it  confessed  that  it  was  uncertain  where 
the  statutory  boundary  was,  and  whether  the  territory  in  dis- 
pute belonged  to  it  or  not.  It  placed  itself  on  an  exact  level 
with  the  opposing  claimant  of  the  territory.  That  its  claim 
of  boundary  was  not  acquiesced  in  by  Hinsdale  county  is 
evidenced  by  the  fact  that  the  latter  county  also  petitioned 
for  an  adjustment  of  the  same  boundary.  There  were  oppos- 
ing claims  to  the  territory,  and  if  it  could  possibly  be  said 
that  the  acts  of  dominion  exercised  by  Saguache  county  over 
this  territory  invested  that  county  with  any  rights,  legal  or 
equitable,  it  waived  those  rights  by  invoking  the  action  of 
which  counsel  complain. 

Nor,  even  on  counsel's  theory  that  Saguache  county 
had  some  kind  of  property  in  the  disputed  territory,  was 
it  deprived  of  its  property  without  due  process  of  law,  or 
deprived  of  it  at  all,  within  the  meaning  of  the  bill  of 
rights.  The  action  of  the  engineer  and  surveyors  did  not 
settle  the  question  of  boundary.  If  Saguache  county  was 
satisfied  to  abide  their  action,  and  accept  it  as  final,  then  it 
relinquished  its  property,  and  was  not  deprived  of  it.  But 
it  had  the  right  to  disregard  their  action, — ^to  consider  it  as 
not  having  been  taken, — and  by  an  original  proceeding  in  a 
court  having  jurisdiction,  or  by  arbitration,  procure  a  judicial 
determination  of  its  claim.  Every  constitutional  right  was 
preserved  to  it.  From  its  failure  to  institute  the  suit  or 
cause  the  arbitration  to  be  had,  it  is  presumed  that  it  acqui- 
esced in  the  action  of  the  engineer  and  surveyors,  and  ac- 
cepted the  boundary  which  they  fixed ;  and  it  is  not  here 
complaining  now.  An  individual  cannot  properly  be  said 
to  be  deprived  of  property  belonging  to  him  but  in  an  ad- 
verse possession,  when  he  loses  it  by  his  neglect  to  reclaim 
it  within  the  legal  period,  except  in  so  far  as  he  deprives 
himself  of  it  by  failing  to  assert  his  rights  in  time. 

In  Totmsend  v,  Badcliff,  63  111.  9,  the  court  held  a  statute 
constitutional  which  provided  for  the  appointment  by  the  cir- 
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cuit  court,  on  the  application  of  one  of  the  parties  interested, 
of  a  commission  of  surveyors  to  permanently  establish  the 
boundaries  between  lands  of  individuals,  because  they  were 
required  to  report  their  proceedings  to  the  court,  and  upon 
objections  made  denying  coiTectness  of  the  report,  thus 
forming  an  issue  of  fact,  a  trial  could  be  had  before  the 
court,  or  a  jury,  if  one  should  be  demanded,  in  which,  upon 
all  the  evidence  produced,  the  rights  of  the  contending  par- 
ties could  be  determined.  It  was  also  decided  that  if  no 
objection  was  made,  the  report  was  final,  because  the  par- 
ties would  be  presumed  to  acquiesce  in  its  correctness. 
The  statute  was  held  valid  on  the  ground  that  the  ques- 
tion involved  in  the  dispute  might  be  fully  inquired  into 
and  determined,  in  the  manner  contemplated  by  the  consti- 
tution, by  the  court  having  jurisdiction.  The  principle  of 
that  case  applies  to  this.  There  the  aggrieved  party  might, 
on  the  filing  of  the  report,  make  his  objections.  Here,  as 
there  is  no  provision  for  filing  the  report  in  a  court,  the 
party  may,  within  a  specified  time,  commence  a  suit,  or  pro- 
cure an  arbitration.  In  both  cases  a  full  determination  of 
the  controversy  could  be  had  in  the  manner  authorized  by 
the  constitution  ;  and  in  both  cases,  by  a  failure  within  the 
proper  time  to  proceed  in  the  prescribed  manner,  the  parties 
would  be  concluded  by  the  report,  and  could  not  afterwards 
question  it. 

In  Belcher  v.  Farrar^  8  Allen,  825,  the  court  sustained  a 
statute  authorizing  a  board  of  selectmen  to  prohibit  the  exer- 
cise within  the  town  of  a  trade  or  employment  which  they 
deemed  a  nuisance,  without  notice  to  the  interested  parties, 
on  the  ground  that  it  provided  also  that  persons  aggrieved 
by  the  order  might  appeal  from  it,  ^^and  have  the  whole 
matter  involved  in  the  issue  tried  by  a  jury."  But  if  the 
parties  would  escape  the  effects  of  the  order  they  must  ap- 
peal. Notwithstanding  it  affected  their  property  rights,  and 
was  made  without  notice,  and  therefore  without  opportunity 
to  them  to  be  heard,  if  they  desired  to  be  relieved  from  it,  the 
burden  was  upon  them  to  bring  the  case  into  the  proper  court 
and  have  it  adjudijcated. 
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No  suit  was  ever  brought,  or  arbitration  had,  to  determine 
the  boundary  line  in  controvei-sy ;  so  that,  by  the  terms  of 
the  statute,  at  the  time  of  the  commencement  of  this  action, 
the  line  established  by  the  engineer  and  surveyors  was  the 
boundary  line  between  Hinsdale  and  Saguache  counties. 
We  have  gone  over  the  entire  ground  embraced  in  the 
ai-gument,  and  are  compelled  to  disagree  with  the  defend- 
ant's counsel  at  every  point. 

The  plaintiff  relied  upon  the  line  established  by  the  en- 
gineer  and  his  assistants,  and  introduced  all  its  evidence 
upon  the  hypothesis  that  it  was  the  legal  boundary.  The 
defendant  claimed  the  Rio  Grande  as  the  true  boundaiy. 
On  the  defendant's  theoiy  the  indebtedness  of  Mineral 
county  to  Hinsdale  would  be  much  smaller  than  it  would 
be  on  the  theory  of  the  plaintiff.  The  plaintiff  denied  that 
the  Rio  Gi-ande  was  the  boundary,  and  introduced  no  evi- 
dence of  what  the  indebtedness  would  be  if  that  river 
should  be  the  line.  The  trial  court  adopted  the  defend- 
ant's theory.  It  held  that  the  proceedings  of  the  state  en- 
gineer and  his  assistant  surveyors  were  void.  Upon  an 
independent  investigation  of  the  statutes,  and  upon  the  tes- 
timony of  witnesses,  it  found  that  the  Rio  Gmnde  was  the 
dividing  line  between  the  counties ;  and  then,  because  the 
plaintiff  had  offered  no  evidence  of  what  the  indebtedness 
would  be  if  that  was  the  line,  the  court  rendered  judgment 
dismissing  the  case.  We  think  the  court  erred  in  rejecting 
the  report  of  the  state  engineer,  and  in  its  final  judgment. 
By  reason  of  the  failure  to  have  the  question  adjudicated 
as  the  statute  provides,  that  report  became  the  only  evi- 
dence of  boundary,  and  it  should  have  been  received  as 
conclusive  of  the  question. 

For  the  reasons  which  we  have  given,  the  judgment  must 
be  reversed. 

Meversed. 

Reed,  P.  J.,  concurs. 

BiBSELL,  J.,  dissents. 
Vol.  IX— 26 
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1.  Eyidbnce. 

A  copy  of  a  report  by  insurance  agents  of  their  daily  business  made  to 
tlieir  principal  is  not  admissible  in  evidence  to  corroborate  their 
testimony  that  they  were  without  knowledge  of  other  insurance  on 
the  property  at  the  time  they  issued  the  policy  sued  on. 

2.  Instructions. 

Instructions  inapplicable  to  the  case  made  by  the  evidence  should  not 
be  given. 

3.  Same. 

The  giving  of  inconsistent  instructions  is  erroneous. 

4.  Same — Insubance. 

A  policy  of  insurance  was,  without  written  application  therefor,  issued 
on  inspection  of  the  property  by  the  insurance  agents,  who  deter- 
mined the  amount  of  risk  they  were  willing  to  take.  The  court 
below,  in  an  action  on  the  policy,  instructed  the  jury  that  the  assured 
was  required  to  state  fairly  and  fully  the  facts  in  regard  to  the  risk, 
and  that  any  fraudulent  concealment  of  such  facts  or  overvaluation 
would  avoid  the  policy.  Ileld^  that  while  the  instruction  states  the 
true  rule  wherever  there  was  a  written  application,  it  ought  not  to 
have  been  given  where  no  such  application  was  made. 

6.  Insurance — Conditions — Agent's  Knowledge. 

If,  as  a  matter  of  fact,  the  agent  of  the  insurer  was  fully  advised  as  to 
the  existence  of  other  insurance  on  the  property  prior  to  the  com- 
pletion of  the  contract  of  insurance  on  which  this  action  was  brought, 
the  fact  that  there  was  other  insurance  will  not  constitute  a  defense, 
— a  condition  in  the  contract  that  the  policy  should  be  void  In  case 
the  assured  had  other  insurance  on  the  property  to  the  contrary 
notwithstanding. 

6.  Same— Contract  Construed. 

The  policy  contained  a  condition  which  recited  that  it  was  a  part  of  the 
consideration  and  basis  of  the  rate  of  premium  that  the  company 
should  not  be  liable  in  an  amount  greater  than  three  fourths  of  the 
cash  value  of  the  property  described,  or  its  pro  rata  proportion  of 
the  three  fourths  in  case  of  other  insurance.  This  clause  followed: 
**  Total  insurance  permitted  is  hereby  limited  to  three  fourths  of 
the  cash  value  of  the  property  herein  described,  and  to  be  concurrent 
herewith.**  Held^  that  it  operated  to  express  consent  that  the  as- 
sured might  carry  other  insurance  on  the  property  within  the  limita- 
tion stated. 

7.  Same. 

Where  there  are  two  possible  construotions  of  a  contract,  all  doubtful 
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proYisioDS  of  insurance  policies  must  be  construed  most  favorably 
to  the  insured. 

Appeal  from  the  District  Court  of  La  Plata  County. 

Mr.  F.  C.  Perkins  and  Messrs.  Rogers,  Cuthbert  & 
Ellis,  for  appellants. 

Messrs.  Ritter  &  Russell,  for  appellee. 
BisSBLL,  J.,  delivered  the  opinion  of  the  court. 

Shields  &  Bunger  were  indebted  to  Strauss  &  Co.  for 
goods  sold  and  delivered,  and  the  vendors  brought  suit  in 
the  county  court  of  La  Plata  county  to  collect  their  claim. 
It  was  put  into  judgment,  and,  by  the  proceedings  which  we 
are  asked  to  review,  Strauss  &  Co.  sought  to  compel  the  ap- 
pellee, the  Phenix  Insurance  Company,  to  pay  a  loss  covered 
by  a  policy  which  the  Insurance  Company  had  issued.  The 
general  facts  out  of  which  the  liability  is  said  to  arise  are  not 
disputed.  The  judgment  is  not  assailed,  and  the  right  of 
Strauss  &  Co.  to  enforce  their  claim  against  the  Insurance 
Company  is  only  contested  on  the  general  basis  of  the  nonlia- 
bility of  the  company  for  the  loss.  The  policy  was  issued  on 
the  stock  owned  by  Shields  &  Bunger;  there  was  a  fire ;  the 
goods  were  destroyed;  and  the  only  two  matters  litigated 
are  the  value  of  the  goods,  and  the  liability  of  the  company 
under  their  agreement  of  insurance. 

There  was  evidence  given  by  both  parties  respecting  the 
amount  of  the  stock  and  its  value,  and,  as  is  usual  in  such 
cases,  there  was  a  wide  discrepancy  between  the  opinions  of 
the  witnesses.  The  opinion  will  not  turn  on  this  question, 
and  we  shall  not  express  our  views  about  it,  because  this  is 
a  matter  for  the  jury  to  determine  on  the  subsequent  trial. 
The  Insurance  Company  disputed  their  liability  mainly  on 
the  gi'ound  of  a  breach  of  the  condition  against  other  insur- 
ance, and,  to  settle  the  question  presented,  it  is  necessary  to 
state  what  was  done  at  the  time  the  policy  was  procured. 
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It  was  issued  on  the  22d  of  May,  1894,  through  the  agent  of 
the  company,  Gallotti,  and  was  in  the  usual  form  of  such 
policies.  It  provided  generally  against  false  representations, 
and  that,  if  the  assured  had  made  or  should  make  any  other 
contract  of  insurance  without  written  notice  to  and  the  con- 
sent of  the  company  indorsed  thereon,  then  the  policy  was 
to  be  void.  It  was  further  stipulated  that  no  agent  of  the 
company  should  have  tlie  power  to  waive  or  modify  these 
provisions.  There  was  another  stipulation,  which  is  of  very 
considerable  significance  in  the  interpretation  of  the  contract. 
Its  substance  will  be  stated  in  so  far  as  it  is  deemed  important. 
There  was  stamped  in  red  on  the  face  of  the  policy  a  condi- 
tion which  recited  that  it  was  a  part  of  the  consideration  and 
basis  of  the  rate  of  premium  that  the  company  should  not  be 
liable  in  an  amount  greater  than  three  fourths  of  the  cash 
value  of  the  property  described,  or  its  pro  rata  proportion 
of  the  three  fourths  in  case  of  other  insurance.  This  clause 
followed : 

**  Total  insumnce  permitted  is  hereby  limited  to  three 
fourths  of  the  cash  value  of  the  property  herein  described, 
and  to  be  concurrent  herewith." 

This  condition  was  stamped  on  the  policy  prior  to  its  issu- 
ance by  the  agent,  and  when  it  was  delivered  to  the  insured. 
When  the  policy  was  taken  out,  the  property  was  visited  and 
examined  by  the  agent,  the  amount  of  insurance  discussed, 
and  the  agent  declined  to  issue  the  policy  for  the  amount 
desired,  and  limited  it  to  the  sum  of  $800  on  the  stock  of 
goods,  and  |l50.00  on  the  show  case  and  store  furniture  and 
fixtures.  At  this  time  there  was  a  policy  already  in  force  on 
the  same  property  issued  by  another  company.  It  was  a 
matter  of  dispute  whether  the  agent  was  informed^  of  this 
policy  when  he  issued  the  one  in  suit.  The  insured  testified 
that  the  agent  was  told  of  it,  and  discussed  it.  This  the 
agent  strenuously  denied.  This  was  a  matter  for  the  jury  to 
determine,  and  if  their  general  verdict,  which  may  perhaps 
be  taken  to  include  the  determination  of  this  question,  had 
been  rendered  under  instructions  which  left  it  fairly  open  for 
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their  consideration,  we  should  be  bound  to  affirm  the  judg- 
ment because  sustained  by  the  finding. 

All  the  substantial  difficulties  in  the  case  proceed  from  in- 
structions which  the  court  gave,  and  those  which  were  re- 
fused. It  is  quite  impossible,  within  the  limits  of  an 
ordinary  opinion,  to  give  them  in  detail,  and  we  can  only 
state  generally  wherein  we  disagree  with  the  trial  court,  and 
the  particulai-s  in  respect  to  which  we  think  it  erred  in  stat- 
ing the  law  of  the  case.  There  are  one  or  two  minor  errors 
which  will  be  noticed,  though  possibly  they  are  not  of  that 
gi-avity  and  importance  which  would  compel  us  to  reverse 
the  judgment  if  we  did  not  conclude  the  jury  may  have  been 
misled,  and  rendered  the  verdict  without  due  apprehension 
of  the  rules  by  which  they  ought  to  have  been  guided. 

During  the  progress  of  the  trial,  the  Insurance  Company 
produced  a  copy  of  the  report  made  by  their  agents  of  their 
daily  business,  in  order  to  support  the  agent's  contention 
that  they  were  without  knowledge  of  the  existence  of  other 
insurance  when  they  issued  the  policy  on  behalf  of  the  Phenix 
Company.  The  report  could  have  been  offered  for  no  other 
purpose,  and  could  be  of  no  value  as  evidence,  save  as  it  sup- 
ported the  agent's  theor}%  The  blank  provided  for  a  state- 
ment respecting  other  insurance,  and,  as  it  contained  nothing 
on  the  subject,  it  possibly  tended  in  a  measure  to  support  the 
agent's  evidence  to  the  point  that  the  company  was  without 
knowledge  of  the  other  policy.  Clearly,  this  memorandum 
was  inadmissible.  In  the  first  place,  it  was  not  an  original 
instrument.  Neither  was  it  a  memorandum  which  could  be 
offered  in  evidence  to  support  the  defendant's  case.  If  it 
was  available  at  all,  it  could  only  be  referred  to  in  order  to 
refresh  the  recollection  of  the  witness  who  was  testifying 
about  the  matter  contained  in  the  memorandum,  and  of  which 
he  had  no  definite  memory  without  a  reference  to  it  There 
was  no  foundation  laid  for  its  use  in  this  particular,  and,  as 
an  original  document,  it  was  not  an  admissible  piece  of  testi- 
mony.    Jone%  V.  HeuihdU^  8  Colo.  App.  448 ;  Weaver  v.  Bronor 
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ley,  65  Mich.  212;  Carradine  v.  ffotehkiss,  120  N.  Y.  608; 
Baum  V.  Reay,  96  Cal.  462. 

We  MOW  come  to  the  instructions.  There  will  be  no  at- 
tempt to  review  the  whole  charge,  nor  will  reference  be  made 
to  any  parts  of  it  save  those  which  are  deemed  iuaceorate 
as  the  case  stood  on  the  conclosion  of  the  testimony.  It  is 
quite  impossible  to  determine  the  effect  of  particular  instruc- 
tions, but  it  may  be  safely  assumed  that  instructions  which 
are  inapplicable  to  the  proof  are  liable  to  mislead  the  jury, 
and  may  have  a  prejudicial  weight  and  force.  Possibly,  con- 
cerning these  to  which  we  intend  now  to  refer,  it  might  justly 
be  said  the  error  is  not  of  a  gravity  sufficient  to  require  re- 
versal ;  but,  since  the  judgment  is  to  be  set  aside,  we  deem 
it  best  to  refer  to  them,  that  the  same  difficulty  may  not  re- 
occur. 

The  jury  were  told  that  the  assured  was  requii*ed  to  state 
fairly  and  fully  the  facts  in  regard  to  the  risk,  and  that  any 
fraud  or  fraudulent  concealment  of  such  facts  or  over- 
valuation would  avoid  the  policy.  Just  how  the  jury  con- 
strued this  instruction,  or  what  force  and  effect  they  gave  to 
it,  we  cannot  say.  It  was  inapplicable  to  the  condition  of 
affairs  presented  by  the  evidence.  There  was  no  application 
in  writing  for  the  insurance.  The  agent  came  and  inspected 
the  property,  and  evidently  determined  the  amount  of  risk 
which  he  was  willing  to  take.  While  this  instruction  states 
the  true  rule  wherever  there  is  a  written  application,  it  ought 
not  to  have  been  given  where  none  was  made.  This  instruc- 
tion ought  not  to  have  been  given,  and,  unless  there  is  soma 
change  in  the  evidence,  should  not  be  i*epeated  on  the  subse- 
quent trial.  Philadelphia  Tool  Co,  tf.  British  American  Assur. 
Co.,  182  Pa.  St.  236;  Knopv.  Insurance  Co.,  101  Mich.  359; 
Cross  V.  Insurance  Co,,  132  N.  Y.  138. 

The  chief  difficulty  which  the  case  presents  springs  from 
three  instructions.  If  they  were  not  on  bases  totally  differ- 
ent, they  were  undoubtedly  liable  to  misconstruction.  The 
three  instructions  involved  are  numbers  2,  3,  and  11.  The 
eleventh  instruction  is  not  inaccurate  as  a  statement  of  u 


1897.]  Strauss  v.  Insurance  Co.  891 

legal  proposition,  but  it  is  inaccurate  as  applied  to  the  case 
made  by  the  testimony.  The  third  instiiiction  states  the  law 
correctly,  and  if  it  had  been  left  to  stand  by  itself,  and  was 
clearly  unaffected  by  the  eleventh,  would  have  furnished  a 
proper  guide  for  the  jury. 

It  has  been  held  by  the  supreme  court  that  where  there  ai*e 
two  instructions  in  the  case,  one  of  which  is  a  correct  state- 
ment of  the  law,  and  the  other  inaccurate,  the  result  is,  of 
necessity,  an  error.  Grant  v.  Vamey^  21  Colo.  829.  Possi- 
bly that  case  only  goes  so  far  as  to  hold  that,  to  produce  this 
result,  the  conflicting  instructions  must  be,  the  one  accurate, 
and  the  other  inaccurate.  But  even  though  one  of  them  be 
accurate,  and  the  other  equally  correct  as  a  legal  proposition, 
but  inaccurate  as  applied  to  the  case,  and  plainly  liable  to 
misconception  by  the  jury,  the  same  result  must,  of  neces- 
sity, follow,  and  the  rule  remain  that  such  a  charge  consti- 
tutes error. 

By  the  second  and  third  instructions  the  jury  were  sub- 
stantially told  that  if  they  should  find,  as  a  matter  of  fact, 
that,  prior  to  the  issuance  of  the  policy  or  the  completion  of 
the  contract  of  insurance,  tlie  agent,  and  therefore  the  com- 
pany, were  fully  advised  as  to  the  existence  of  other  insur- 
ance on  the  propert}',  it  would  be  no  defense  for  them  on  the 
present  trial  to  show  that  another  policy  was  outstanding, 
notwithstanding  the  condition  contained  in  their  own  con- 
tract that  the  policy  was  to  be  void  in  case  the  party  had  or 
should  procure  other  insurance.  This  seems  to  accord  with 
the  general  nile  prevailing  in  this  country.  Knowles  v.  In- 
9uranee  Co.^  66  Hun,  220 ;  Oristock  v.  Insurance  Oo.^  87  Mich. 
428 ;  Insurance  Co.  v.  Lorem^  7  Ind.  App.  266 :  Insurance 
Co.  V.  Norwood^  16  C.  C.  A.  136  ;  Instirance  Co.  v.  Hart^  149 
111.  518 ;  Renter  v.  Insurance  Co.^  74  Wis.  89 ;  Insurance  Co. 
V.  Letpxs^  80  Mich.  41 ;  Quigley  v.  Trust  Co.^  60  Minn.  275  ; 
Gray  v.  Insurance  Co.^  84  Hun,  504 ;  Insurance  Co.  v.  Wil- 
kinson, 18  Wall.  222 ;  Wood  v.  Insurance  Co.,  149  N.  Y.  882 ; 
Bobbins  v.  Insurance  Co.,  149  N.  Y.  477. 
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Had  these  instructions  with  reference  to  the  knowledge 
of  the  company  been  left  undisturbed,  the  case  would  have 
presented  very  little  diflSculty.  By  the  eleventh  instruction, 
however,  the  jury  were  told  that,  by  the  terms  of  the  con- 
tract of  insurance  which  was  submitted  to  them,  no  agent  of 
the  company  had  any  power  to  waive  or  modify  any  of  its 
provisions,  unless  the  modification  was  written  upon  or  at- 
tached to  the  policy.  The  jury  were  likewise  told  by  the  same 
instruction  that  this  provision  operated  to  prevent  any  waiver 
of  any  condition  of  the  policy  by  any  local  agent,  unless  this 
waiver  should  be  found  indoi-sed  on  the  policy  itself.  Mani- 
festly, this  statement  was  open  to  the  construction  that,  al- 
though the  agent  might  have  known  of  the  existence  of  the 
other  insurance,  yet  in  and  of  itself  this  knowledge  would  be 
inoperative  to  validate  the  policy,  unless  the  agent  had  in- 
dorsed on  the  policy  a  waiver  of  the  condition. 

Probably  the  court  did  not  intend  to  so  limit  the  instruc- 
tion, but  gave  it  as  asked,  on  a  genei*al  basis  that  it  stated  a 
correct  rule  of  law,  overlooking  the  fact  that  there  was  noth- 
ing in  the  case  to  which  it  could  be  applied.  This  is  partic- 
ularly emphasized  by  the  fact  that  the  condition  respecting 
other  insurance  stamped  on  the  policy  was  the  only  indorse- 
ment affecting  the  right  to  take  out  other  insurance,  and, 
under  the  instruction  which  the  court  g^ave  concerning  it, 
the  jury  would  conclude  there  had  been  no  proper  waiver, 
and  the  plaintiff  could  not  recover.  This  is  rendered  evi- 
dent by  the  twelfth  instruction.  The  court  interprets  the 
indorsement  to  be  simply  a  limitation  on  the  total  amount  of 
insurance  which  might  be  taken,  and  rules  that  it  does  not 
abrogate  the  provision  which  made  it  incumbent  on  the  in- 
sured to  give  written  notice  of  other  insurance,  and  secui'e 
the  consent  of  the  company  thereto. 

It  will  thus  be  seen  that  the  jury  had  before  them  three 
instructions  on  apparently  contradictory  hypotheses :  First, 
they  were  told  that  if  the  agent  had  knowledge,  that  knowl- 
edge could  be  taken  as  a  waiver  of  the  condition.     They 
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were  then  informed  that  no  agent  had  authority  to  waive  the 
eondition,  and  that  any  waiver  must  be  indorsed  on  the  pol- 
icy. This  was  followed  by  a  statement  that  the  condition 
which  was  apparently  indorsed  to  comply  with  the  terms  of 
the  limitation  prevented  any  other  insurance,  unless  there 
was  written  notice  of  that  insurance  given  the  company,  and 
an  express  consent  therefor  indoi-sed  on  the  policy. 

These  instructions,  taken  as  a  whole,  do  not  express  the 
time  rules  by  which  the  rights  of  the  parties  are  to  be  meas- 
ured. In  the  next  place,  we  do  not  regard  the  instruction 
respecting  that  condition  in  red  as  a  correct  interpretation 
of  it.  This,  apparently,  was  an  effort  on  the  part  of  the 
agent  to  indorse  a  consent  to  other  insurance  in  writing  on 
the  polic}^  as  well  as  fix  the  limits  of  it.  The  limitation  that 
the  insurance  should  be  restricted  to  three  fourths  of  the 
value  of  the  property,  limited  the  liability  of  the  company  to 
their  proportionate  share  of  the  loss  in  case  of  other  insurance, 
and  in  effect  was  the  expression  of  a  consent  on  the  part  of 
the  company  that  the  insured  might  carry  insurance  on  the 
stock  to  the  extent  of  three  fouiths  of  its  value.  This  is  the 
natural  and  evident  import  of  the  provision.  It  is  the  only 
legitimate  and  grammatical  construction  of  the  past  participle 
"permitted,"  and  is  the  true  construction  of  the  language 
used.  The  insured  had  a  right  so  to  construe  it.  It  is  to  be 
so  taken  as  against  the  company,  because,  where  theie  are 
two  possible  constractions  of  a  contract,  all  doubtful  provi- 
sions of  insurance  policies  must  be  construed  most  favorably 
to  the  insured.  This  is  the  general  doctrine,  and  has  been 
recognized  by  our  supreme  court.  Insurance  Co,  v.  Romer^ 
14  Colo.  891 ;  In9urance  Co,  v.  Manning^  8  Colo.  224. 

There  are  some  minor  errors  urged,  which  we  deem  it  un- 
necessary to  discuss.  Wliile,  possibly,  other  instructions  are 
open  to  criticism,  and  the  court  might  well  have  given  some 
which  were  asked,  and  modified  others,  they  present  no  sub- 
stantial diflBculty,  and  constitute  no  grave  error.  If  the  mat- 
ters already  suggested  ai'e  eliminated  on  the  subsequent  trial, 
the  verdict  which  the  jury  may  render  will  undoubtedly  set- 
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tie  the  rights  of  the  parties,  and  conclude  this  controversy. 
For  the  reasons  suggested,  this  case  must  be  reversed,  and 
remanded  for  another  trial. 

Iteversed. 

Wilson,  J.,  not  sitting. 


SCHRADSKY  BT  AL.  V.  DUNKLBE, 

1.  Gabnishment — ^Rblbase. 

The  provisions  of  the  code  relating  to  the  release  of  attached  property 
in  the  hands  of  the  sheriff  has  no  application  to  money  in  the  hands 
of  a  garnishee. 

2.  Samk—Voluntaby  Obligation. 

An  undertaking  given  hy  the  defendant  with  sureties  for  the  purpose  of 
releasing  money  in  the  hands  of  a  garnishee  is  enforcible  where, 
by  reason  of  its  execution,  the  money  was  in  fact  paid  over  by  the 
garnishee  to  the  defendant. 

3.  Same — Mechanics'  Liens — Statdtoby  Constbuction. 

The  statute  does  not  provide  that  a  garnishment  of  money  due  a  con- 
tractor shaU  be  invalid  as  against  the  claim  of  a  subcontractor,  but 
only  as  against  his  lien.  When  the  lien  is  perfected,  a  garnishment 
made  while  it  was  inchoate  would  become  invalid  by  reason  of  the 
relation  back  of  the  perfected  lien;  but  if  the  lien  should  never  be 
perfected,  the  garnishment  would  be  effectual. 

4.  Same — Pbactice. 

Upon  the  coming  in  of  an  answer  by  the  property  owner  as  garnishee 
of  the  contractor  to  whom  an  indebtedness  is  admitted,  during  the 
period  in  which  subcontractors  may  perfect  liens,  proceedings  upon 
the  garnishment  should  be  suspended  until  it  can  be  known  whether 
they  assert  and  perfect  such  liens. 

5.  Mechanic's  Lien — Relation. 

As  a  perfected  lien  relates  back  to  the  time  of  the  commencement  of 
the  work,  etc.,  so  a  failure  to  perfect  it  also  relates  back;  and  if  none 
is  perfected  finally,  there  has  been  none  from  the  beginning. 

6.  Gabnishment. 

The  defendant  executed  an  undertaking  to  release  money  from  garnish- 
ment, and,  in  consequence  of  the  undertaking,  the  money  was  paid 
by  the  garnishee  to  the  defendant.  Held^  in  an  action  on  the  under- 
taking, that  in  so  far  as  the  garnishment  was  released  at  all.  the 
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manner  in  which  the  garnishee  received  notice  that  it  was  at  liberty 
to  pay  over  the  money  was  immaterlaL 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  Alfred  Mullbr,  for  appellants. 

Mr.  Geo.  F.  Dunkleb,  pro  s«,  and  Mr.  O.  E.  Jaokson, 
for  appellee. 

Thomson,  J.,  delivered  the  opinion  of  the  court. 

John  R.  GriflBn  was  engaged  by  The  Arlington  Park  Com- 
pany to  do  some  grading  and  filling  upon  Arlington  Park. 
He  employed  a  number  of  laborers  upon  the  work.  After 
the  work  had  progressed  towards  completion,  A.  W.  Myers 
commenced  an  action  against  Griffin,  and  caused  a  writ  of 
attachment  to  be  issued  in  aid  of  his  suit.  By  virtue  of  the 
writ,  summons  in  garnishment  was  served  upon  The  Arling- 
ton Park  Company.  The  company  answered  that  it  owed 
Griffin  $1,142.50,  less  an  order  for  ioOO  which  it  had  accepted, 
and  less  the  amount  due  the  laborers  for  which  it  would  be 
responsible.  For  the  purpose  of  procuring  a  release  of  the 
money,  an  undertaking  was  executed  by  J.  R.  Griffin,  H. 
Schradsky,  and  Lucius  L.  Moore,  as  follows : 

*'A.  W.  Myers,  Plaintiff,  j 

vs.  > 

J.  R.  Griffin,  Defendant. ) 

^'  Whereas,  the  above  named  plaintiff  has  sued  out  an  at- 
tachment in  the  above  entitled  action  in  the  district  court 
of  the  second  judicial  district  of  the  state  of  Colorado,  in 
and  for  the  said  county  of  Arapahoe,  against  the  above 
named  defendant,  by  virtue  of  which  said  writ  of  attach- 
ment the  following  described  property,  to- wit:  Six  hundred 
and  forty-two  dollars  and  fifty  cents  ($642.50)  in  money  in 
the  hands  of  The  Arlington  Park  Company  as  garnishee,  of 
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the  value  of  six  hundred  and  forty-two  dollars  and  fifty  cents 
(1642.50),  has  been  seized  and  attached ;  and,  wheraas,  the 
said  defendant  is  desirous  of  releasing  the  said  property  from 
said  attachment  according  to  the  form  of  the  statute  in  such 
case  made  and  provided : 

*'  Now,  therefore,  we,  the  undersigned,  residents  and  free- 
holders of  the  county  of  Arapahoe,  and  state  of  Colorado,  in 
consideration  of  the  premises,  and  of  the  releasing  of  said 
property,  do  jointly  and  sevemlly  undertake  and  promise  to 
the  effect  that  in  case  the  said  plaintiff  recover  judgment  in 
said  action,  and  said  attachment  is  not  dissolved,  then  said 
defendant  will,  on  demand,  redeliver  to  the  proper  officer 
such  attached  property  so  released,  or  in  default  of  such  re- 
delivery to  the  said  defendant,  we,  as  his  sureties,  will  paj", 
or  cause  to  be  paid,  to  the  said  plaintiff  the  full  value  of  the 
property  so  released. 

"Dated  this  9th  day  of  April,  A.  D.  1891. 

"  J.  R.  Griffin. 

"  h.  schradsky. 

*'  Lucius  L.  Moore." 

Upon  the  execution  of  this  undertaking,  The  Arling^ton 
Park  Company  paid  over  to  GriflSn  the  money  attached. 
Myers  afterwards  recovered  judgment  in  the  action  for 
$776.55,  and  his  attachment  was  sustained.  George  F. 
Dunklee,  the  assignee  of  the  judgment  and  undertaking, 
brought  this  suit  upon  the  undertaking.  A  trial  of  the  cause 
resulted  in  a  judgment  in  his  favor,  from  which  the  defend- 
ants have  appealed  to  this  court. 

It  is  contended  that  the  undertaking  is  invalid,  because  it 
was  not  authorized  by  any  statute.  The  code  (sees.  Ill, 
112)  makes  provision  for  the  release  of  attached  property  in 
the  hands  of  the  sheiiff,  upon  the  execution  of  an  undertak- 
ing substantially  like  the  one  in  suit.  We  may  admit  that 
this  provision  does  not  apply  to  money  in  the  hands  of  a 
garnishee,  and  that  if  Myers,  the  plaintiff  in  the  attach- 
ment suit,  had  seen  fit  to  insist  upon  his  legal  rights,  the 
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undertaking  given  would  not  have  operated  to  release  the 
money.  But  the  defendants  executed  it  for  the  purpose  of 
releasing  the  money,  and,  by  reason  of  its  execution,  the 
money  was  in  fact  paid  over  to  Griffin.  As  it  accomplished 
the  purpose  for  which  it  was  executed,  the  defendants  cannot 
be  heai'd  to  question  its  validity.  Abbott  v.  Williams^  15 
Colo.  512. 

Mr.  Griffin  testified  that  after  he  obtained  the  money,  he 
paid  it  out  to  the  men  he  had  employed  upon  the  work,  and 
that  an  amount  equal  to  the  amount  received  was  due  to 
them  as  wages  earned  within  the  thirty  days  preceding  the 
garnishment.  The  point  is  made  that  as  to  the  wages  of  the 
laborers  the  garnishment  was  inoperative,  and  hence  there 
was  no  consideration  for  the  undertaking.  By  the  mechanic's 
lien  law  in  force  at  the  time  of  the  garnishment,  a  subcon- 
tractor (that  is,  a  contractor  with  the  principal  contractor) 
was  entitled  to  a  lien  upon  the  property  for  the  amount  due 
him  on  account  of  his  contract,  and  a  person  rendering  per- 
sonal services  to  a  contitictor  for  wages  was  classed  as  a  sub- 
contractor. His  lien  must  be  perfected  in  the  manner  and 
within  the  time  prescribed  by  the  statute,  and  then  estab- 
lished by  judgment  in  a  suit  brought  as  the  statute  directed. 
When  his  lien  was  duly  perfected,  it  related  back  to  the  time 
when  he  commenced  to  do  the  work ;  and  in  case  he  claimed 
a  lien,  any  payments  made  by  the  owner  to  the  contractor 
before  the  perfecting  of  the  lien  were  at  his  own  risk ;  and 
no  attachment  or  garnishment  of  any  money  due  a  contractor 
from  the  owner  was  valid  as  against  the  lien  of  the  subcon- 
tractor. The  argument  is  that  these  laborers,  by  virtue  of 
their  employment  by  the  contractor,  had  liens  upon  the  prop- 
erty ;  that  the  money  due  the  contractor,  to  the  extent  of  the 
wages  they  had  earned,  were  not  subject  to  garnishment ; 
that  the  entire  amount  due  was  required  to  pay  what  was 
owing  to  them ;  and  that,  by  reason  of  the  premises,  the 
undertaking  released  nothing,  and  was  therefore  without 
consideration.  The  fallacy  of  this  argument  lies  in  the  as- 
sumption, without  qualification,  that  the  workmen  had  liens 
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upon  the  property.  They  had  claims  which  might  ripen  into 
valid  and  enforcible  liens,  by  virtue  of  which  the  land  might 
be  subjected  to  the  payment  of  their  claims,  but  as  yet  there 
was  no  lien  which  could  be  made  the  subject  of  an  action. 
By  filing,  within  the  proper  time,  the  statements  required 
by  the  statute,  and  otherwise  complying  with  its  requirements, 
they  could  charge  the  property  with  the  payment  of  their 
claims,  and  the  liens  thus  acquired  would  be  deemed  to  have 
attached  when  they  commenced  their  work.  But  until  they 
had  taken  the  statutory  steps  to  secure  liens,  the  rights  they 
had  were  merely  inchoate.  They  might  never  assert  those 
rights,  and  it  might  never  be  necessary  for  them  to  do  so, 
because  their  employer  might  pay  them  in  full.  The  gar- 
nishment would  then  hold  the  money  as  the  property  of 
Griffin.  The  statute  does  not  say  that  a  garnishment  of 
money  due  a  contractor  shall  be  invalid  as  against  the  claim 
of  a  subconti-actor,  but  only  as  against  the  lien  of  a  subcon- 
tractor. When  the  lien  is  perfected,  a  garnishment  made 
while  the  lien  was  still  inchoate  would  become  invalid  by 
reason  of  the  relation  back  of  the  perfected  lien ;  but  if  there 
should  never  be  a  perfected  lien,  the  garnishment  would  be 
effectual. 

The  garnishment  in  this  case  was  not  invalid  when  made. 
Upon  the  coming  in  of  the  garnishee's  answer,  if  there  had 
been  no  interference  with  the  attachment,  so  as  to  forestall 
the  action  of  the  court,  it  would  have  been  the  duty  of  the 
court  to  suspend  the  proceedings  upon  the  garnishment  until 
it  could  be  known  whether  the  employes  of  the  contractor 
would  assert  and  perfect  their  liens.  If  they  should  do  so, 
the  garnishment  would  become  invalid ;  if  not,  it  would  re- 
main valid.  But,  by  the  act  of  these  defendants,  the  court 
was  not  permitted  to  take  such  action.  They  executed  an 
undertaking  by  virtue  of  which  the  money  was  released  from 
the  garnishment,  and  paid  over  to  Griffin ;  and  thus  the  ques- 
tion whether  the  money  might  prove  to  be  subject  to  the  gar- 
nishment was  eliminated  from  the  case.  As  a  perfected  lien 
has  relation  backward,  and  holds  the  land  from  the  time  of 
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the  commencement  of  the  work,  so  a  failure  to  perfect  the 
lien  also  relates  back,  and,  if  there  is  finally  no  lien,  there  was 
none  from  the  beginning.  After  GriflRn  received  the  money, 
he  paid  his  employes ;  and  any  right  which,  before  payment, 
they  may  have  had  to  liens,  was  never  asserted.  Their  in- 
choate liens,  if  they  had  any,  were  obliterated.  Therefore,  by 
relation  backward,  they  had  no  liens  at  the  time  of  the  gar- 
nishment, and  the  conditions  upon  which  the  statute  makes 
a  garnishment  invalid  never  had  an  existence. 

These  defendants  are  not  in  a  position  to  say  that  to  hold 
them  to  a  performance  of  the  conditions  of  their  undertaking 
would  be  a  hardship.  The  attachment  plaintiff  had  the  right 
to  the  money  in  the  hands  of  the  garnishee,  unless  it  should 
turn  out  that  by  reason  of  the  nonpayment  by  the  contractor 
of  the  sum  due  his  employes,  the  latter,  by  compliance  with 
the  statutory  provisions,  acquired  valid  liens  upon  the  gar- 
nishee's property.  Such  liens  might  never  be  acquired.  The 
requisite  steps  might  never  be  taken.  The  contractor  might 
pay  his  men ;  and  so  far  as  it  can  be  said  that  there  is  any 
presumption  in  the  matter,  it  is  that  he  would  pay  them.  It 
cannot  be  presumed  that  he  would  not,  or  that  any  thing  to 
occur  in  the  future  would  render  the  garnishment  invalid. 
Having  attached  the  money,  the  attachment  plaintiff  was 
entitled  to  a  determination  of  every  question  which  affected 
his  right  to  it.  But  he  was  deprived  of  an  adjudication  of 
his  claim  to  the  money  by  an  undertaking,  in  virtue  of  which 
it  passed  beyond  his  control,  and  beyond  the  control  of  the 
court  The  defendants  voluntarily  undertook  and  agi*eed 
that  in  consideration  of  the  release  of  the  money,  if  the  plain- 
tiffs recovered  judgment  and  the  attachment  was  not  dis- 
solved, they  would  make  the  amount  good  to  the  plaintiff. 
The  release  of  money  to  which  the  plaintiff  might  be  able  to 
show  himself  entitled,  if  permitted  to  litigate  the  question, 
was  ample  consideration  for  the  undertaking.  He  did  re- 
cover judgment  and  the  attachment  was  not  dissolved ;  and 
to  permit  the  defendants  to  escape  the  liability  which  they 
assumed,  on  the  bare  hypothesis  that  a  number  of  uncertain 
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events  would  have  transpired  if  the  undertaking  had  not  been 
given,  would  be  an  absurd  application  of  the  doctrine  of 
legal  presumptions,  and,  besides,  would  result  in  palpable 
injustice. 

Counsel  says  that  there  is  a  defect  in  the  evidence,  in 
that  the  instrument  by  which  the  money  was  formally  re- 
leased was  not  produced.  It  seems  that  there  was  an  in- 
strument of  that  kind,  but  the  person  in  whose  custody  it 
should  have  been,  after  a  search  which  was  perhaps  insuffi- 
cient, could  not  find  it.  The  code  pi-ovides  for  the  release  by 
the  sheriff  of  attached  property  in  his  hands,  upon  the  execu- 
tion of  the  proper  redelivery  undertaking;  but  the  release  is 
effected  by  delivering  the  attached  property  to  the  defendant. 
No  written  release  is  required,  and  therefore  none  need  be 
shown.  The  evidence  is  conclusive  that  all  parties  regarded 
the  money  as  released  by  virtue  of  the  undertaking.  It  was 
in  consequence  of  the  undertaking  that  it  was  paid  over.  In 
so  far  as  it  was  released  at  all,  it  was  the  undertaking  that 
released  it.  The  defendants  intended  that  such  should  be 
the  effect  of  the  undertaking.  They  are  bound  by  the  conse- 
quence of  their  act,  and  it  is  immaterial  in  what  manner  the 
Park  Company  received  notice  that  they  were  at  liberty  to 
pay  the  money  to  Griffin. 

Let  the  judgment  be  affirmed. 


The  Leadvillb  Illitminating  Gas  Company  v.  Thk 
City  of  Leadville. 

1.  Statutoby  Construction — Cities — Contracts. 

The  provision  of  the  statute  (Mills*  Ann.  Stats.,  sec.  4449)  that  no  con- 
tract shall  be  made  nor  expense  be  incurred  by  a  city  **  unless  an 
appropriation  shall  have  been  previously  made  concerning  such 
expense,  except  as  herein  otherwise  expressly  provided,**  does  not 
operate  as  a  limitation  upon  the  power  of  a  city  to  make  a  contract, 
such  as  the  one  in  question,  for  furnishing  the  city  with  light  for  a 
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period  of  twenty-five  years.     The  dififerent  statutory  provisions 
toncliing  the  power  of  the  city  in  the  premises  are  considered. 

2.  Same. 

In  construing  a  statute,  reference  must  be  had  to  the  object  to  be 
attained  and  the  means  to  be  employed.  It  will  not  be  presumed 
that  the  legislature  attempted  to  authorize  a  proceeding  unreason- 
able in  itself. 

3.  Same. 

The  action  of  municipal  corporations  is  to  be  held  strictly  within  the 
limits  prescribed  by  statute.  Within  these  limits  they  are  to  be 
favored.  Powers  expressly  granted  or  necessarily  implied  are  not 
to  be  defeated  or  impaired  by  a  stringent  construction. 

4.  Mandamus. 

The  proper  function  of  mandamus  is  merely  to  compel  action  and  coerce 
the  performance  of  a  preexisting  duty. 

Error  to  the  District  Court  of  Lake  County. 

Messra.  Wolcott  &  Vailb  and  Mr.  W.  W.  Field,  for 
plaintiff  in  error. 

Mr.  John  A.  Ewing,  Mr.  James  Glynn  and  Mr.  L. 
Fkank  Brown,  for  defendant  in  error. 

Wilson,  J.,  delivered  the  opinion  of  the  court. 

As  alleged  in  the  amended  complaint  of  plaintiff,  a  con- 
tract was  entered  into  in  August,  1879,  between  plaintiff  and 
the  defendant  city,  whereby  the  former  agreed,  for  a  period 
of  twenty-five  yeara,  to  light  the  streets  alleys  and  public 
places  of  the  city  for  a  stipulated  sum  of  money,  the  street 
lamps  and  posts  to  be  furnished  and  maintained  by  the  city. 
This  contract  was  evidenced  by  a  city  ordinance,  ptissed  in 
pursuance  and  by  authority  of  a  special  city  election  pre- 
viously held,  as  provided  by  the  laws  of  the  state  then  in 
force.  It  is  further  alleged  that,  some  time  after  the  con- 
tract went  into  effect,  the  cit}'  requested  the  plaintiff  to 
maintain  and  keep  in  repair  the  street  lamps  and  posts,  and 
contracted  to  reimburse  it  therefor;  that  the  plaintiff  has 
fully  complied  on  its  part  with  the  terms  of  said  contract. 
Vol.  IX— 26 
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but  that  the  city  has  failed  for  a  uumber  of  years  to  pay  to 
plaintiff  the  full  amount  of  the  indebtedness  accrued  to  it 
under  said  contract.  This  action  is  brought  to  recover  judg- 
ment for  such  balance  of  indebtedness. 

Five  causes  of  action  are  set  forth  in  the  amended  com- 
plaint, and  to  each  defendant  interposed  a  demurrer,  which 
was  sustained  by  the  court,  and,  the  plaintiff  electing  to  stand 
by  its  complaint,  judgment  for  defendant  was  rendered  accord- 
ingly.    Plaintiff  comes  here  by  writ  of  error. 

Several  grounds  are  set  forth  in  defendant's  demurrer, 
but  the  only  one  urged  upon  our  consideration  is  that  the 
amended  complaint  did  not  state  facts  sufiBcient  to  constitute 
a  cause  of  action.  In  fact,  all  of  the  special  causes  alleged 
are  embitu^ed  in  this  general  one. 

No  question  is  raised  as  to  the  validity  or  regularity  of  the 
special  election  or  of  the  city  ordinance. 

It  is  claimed,  in  support  of  the  demurrer,  that  the  amended 
complaint,  in  order  to  constitute  a  cause  of  action,  should 
have  alleged  a  prior  appropriation  by  the  city  to  meet  the 
expense  to  be  incurred  by  and  under  the  contmct.  This  con- 
tention is  based  upon  section  2671  of  the  General  Laws  of 
Colorado  (1877),  which  was  in  force  at  the  time  when  the 
contract  was  executed,  and  which  is  the  same  as  section  4449, 
Mills'  Ann.  Statutes.  This  provided  in  substance  that  no 
contract  should  be  made  nor  expense  be  incurred  by  a  city 
or  any  of  its  officers  "unless  an  appropriation  shall  have 
been  previously  made  concerning  such  expense,  except  as 
herein  otherwise  expressly  provided." 

The  authority  under  which  this  contract  was  executed  is 
given  in  subdivisions  67-69  and  71  of  section  2665  of  the  Gen- 
eral Laws,  1877. 

We  do  not  believe  that  it  was  the  intent  of  the  legislature 
that  the  provisions  of  section  2671,  supra^  should  apply  to 
contracts  like  the  one  in  question.  To  so  hold  would  amount 
to  a  nullification  of  subdivisions  69  and  71  of  section  2655, 
which  expressly  grant  to  cities  and  towns  the  power  to  make 
such  contracts. 
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The  lighting  of  a  city  is  a  paramount  necessity  for  the  com- 
fort, convenience,  and  protection  of  its  citizens  in  their  per- 
sons and  property.  It  is  also  a  matter  of  general  knowledge 
that  it  requiies  a  large  expenditure  of  money  to  establish  the 
required  plant  and  facilities  for  furnishing  this  light.  If  a 
city  were  not  allowed  in  such  case  to  contract  for  light  for 
some  reasonable  period  of  time,  and  the  individual  or  com- 
pany furnishing  light  was  compelled  to  trust  for  his  compensa- 
tion, from  year  to  year,  to  the  varying  moods  of  city  councils, 
it  is  safe  to  say  that  no  one  would  engage  in  such  a  hazardous 
enterprise.  A  city  then  must  furnish  its  own  light,  which  is 
most  frequently  deemed  inadvisable,  at  least  iu  the  smaller 
cities  and  towns,  or  remain  in  darkness. 

This  contract  was  for  a  period  of  twenty-five  years,  for 
which  length  of  time  the  city  had  the  express  authority  of  law 
to  execute  it.    Gen.  Laws,  1877,  subdivision  69,  sec.  2655. 

No  indebtedness  was  to  accrue  until  after  the  company  had 
commenced  supplying  gas,  and  what  this  would  be  for  any 
given  length  of  time  it  was  impossible  to  determine  in 
advance.  If  a  prior  appropriation  was  essential  to  the  valid- 
ity of  the  contract,  then  it  could  not  have  been  executed  at 
all,  for  the  reason  that  it  was  impossible  to  compute  the 
amount  which  would  be  due  during  the  twenty-five  years, 
even  if  it  had  the  power  to  make  such  an  appropriation  for 
such  a  length  of  time  or  during  any  part  of  said  time. 

It  is  unreasonable  to  presume  that  the  legislature  required 
the  performance  of  impossibilities,  or  that,  having  once  ex- 
pressly granted  to  a  city  the  power  of  making  such  contmcts 
as  that  in  question,  as  it  did  in  section  2655,  it  then  in  a  suc- 
ceeding section  of  the  same  act  imposed  such  restrictions  as 
to  practically  nullify  such  grant  of  power.  Carlyle  W.  L. 
4'  P.  Co.  V.  City  of  CarlyU,  32  111.  App.  389.    • 

We  are  clearly  of  the  opinion  that  the  provisions  of  sec- 
tion 2671  do  not  apply  to  contracts  such  as  that  in  question 
in  this  suit,  nor  to  such  contemplated  incurring  of  expense. 

In  construing  a  statute,  reference  must  be  had  to  the  object 
to  be  attained  and  the  means  to  be  employed.    It  will  not  be 
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presumed  that  the  legislature  attempted  to  authorize  a  pro- 
ceeding unreasonable  in  itself.  Neenan  v.  Smithy  50  Mo.  523; 
Sedg.  Stat.  &  Const.  Laws,  236. 

"  The  action  of  municipal  corporations  is  to  be  held  strictly 
within  the  limits  prescribed  by  statute.  Within  these  limits 
they  are  to  be  favored  by  the  courts.  Powers  expressly 
granted  or  necessarily  implied  are  not  to  be  defeated  or 
impaired  by  a  stringent  construction.*'  K^le  v.  Malin^  8  Ind. 
37 ;  cited  with  approval  in  City  of  Pueblo  v.  RobinMon^  12 
Colo.  698. 

Moreover,  the  sixty-ninth  subdivision  of  section  2655  hav- 
ing expressly  granted  to  cities  and  towns  the  power  to  enter 
into  contracts  such  as  the  one  in  question,  and  to  pay  for 
the  gas  furnished  ^  such  sum  or  sums  as  may  be  agreed  upon 
between  said  contracting  parties,*'  and  the  seventy-first  subdi- 
vision of  the  same  sectioh  having  provided  for  a  method  of 
payment  of  such  indebtedness  by  the  levy  and  collection  of 
a  special  tax,  this  character  of  contmct  would  seem  clearly 
to  come  within  the  exception  of  section  2671,  ^^  except  as 
herein  otherwise  expressly  provided." 

The  case  of  Smith  Canal  Co,  v.  Denver^  20  Colo.  86,  turned 
upon  the  construction  of  a  special  provision  of  the  special 
charter  of  the  city  of  Denver,  and  did  not  involve  an  express 
contract,  or  any  contract  authorized  by  any  provision  of  the 
charter.  It  is  not  applicable  to  this  case,  especially  as  we 
hold  that  the  contract  in  this  case  was  within  the  exception 
of  the  statute.  Neither  is  the  case  of  Town  of  Durango  v. 
Pennington^  8  Colo.  267.  In  that  case  the  ordinance  award- 
ing the  contract  was  held  to  be  absolutely  null  and  void^ 
because,  on  its  passage  in  the  council,  the  yeas  and  nays 
were  not  called  and  recorded.  There  was  no  judioial  con- 
struction of  section  2671,  and  the  facts  of  the  case  did  not 
require  it. 

Holding,  as  we  do,  that  no  prior  appropriation  by  the  city 
was  necessary  or  essential  to  the  validity  of  the  contract  in 
question,  it  necessarily  follows  that  the  complaint  of  plaintiff 
was  not  defective  by  reason  of  a  failure  to  allege  it. 
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The  second  and  main  contention  of  defendant  in  error,  in 
support  of  the  demurrer,  and  which  is  urged  by  counsel  with 
much  force  and  ability,  both  in  their  biief  and  in  oral  argu- 
ment, is  that  subdivision  71  of  section  2655,  aupra^  having 
provided  a  method  of  payment  for  indebtedness  incurred 
under  contmcts,  such  as  the  one  in  question,  by  the  levy  and 
collection  of  a  special  tax,  that  method  of  payment  is  exclu- 
sive, that  the  plaintiff  can  look  only  to  the  fund  arising  from 
the  collection  of  that  tax  for  its  payment,  and  that  the  city 
is  liable  only  for  a  failure  to  levy  or  collect  such  special  tax 
or  to  pay  it  to  plaintiff  when  collected. 

This  is  in  substance  and  in  its  final  result  a  claim  that 
plaintiff  has  mistaken  its  remedy  and  can  only  proceed  by 
mandamus  to  compel  the  city  authorities  to  levy  or  collect 
the  special  tax,  or,  if  collected,  to  pay  it  over  to  plaintiff. 

As  the  issues  are  presented  by  the  record  in  this  case,  it 
is  not  necessary  for  us  to  express  an  opinion  as  to  whether 
or  not  the  method  of  payment  by  special  taxation  referred 
to  is  exclusive.  This  question  cannot  possibly  arise  till  after 
judgment,  if  such  is  rendered,  in  favor  of  plaintiff. 

The  facts,  as  we  gather  them  from  the  complaint,  and 
hence  admitted  by  the  demurrer,  are  that  the  indebtedness 
sued  upon  is  a  matter  of  account  for  gas  supplied  during  a 
period  of  years,  and  that  the  account  has  never  been  audited 
or  allowed  by  the  city  nor  adjusted  between  the  parties. 
The  specific  sum  due  does  not  and  cannot,  from  the  nature 
of  the  transaction,  appear  in  the  contract.  This  depends 
upon  the  varying  number  of  street  lamps  which  may  have 
been  furnished  with  gas  during  a  given  period  of  time,  upon 
the  amount,  character  and  value  of  repairs,  and  also  upon 
the  partial  payments  which  may  have  been  made  on  account. 
All  of  these  matters  are  open  to  dispute.  The  city  may 
insist  that  the  plaintiff  has  not  supplied  the  gas  to  the  num- 
ber of  lamps  claimed,  or  that  the  repairs  have  not  been  of 
the  character  and  extent  charged  for,  or  that  the  city  has 
made  payments  for  which  it  has  received  no  credit.    If  this 
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account  had  been  audited  or  adjusted,  and  this  proceeding 
was  upon  a  warrant,  as  is  true  of  the  principal  cases  cited 
by  counsel  for  defendant,  or  certificate  or  any  record  acknowl- 
edgment by  the  city  of  any  specific  sum  due,  an  entirely 
different  question  would  be  presented.  Certainly  mandamus 
would  not  be  the  proper  proceeding  for  the  adjudication  of 
such  contested  rights,  or  rights  which  may  be  contested,  as 
arise  upon  the  facts  in  this  case.  The  primary  object  of 
mandamus  is  ^^to  compel  the  performance  of  an  act  which 
the  law  specially  enjoins  as  a  duty  resulting  from  an  office, 
trust  or  station."     Code,  307. 

Its  proper  function  is  merely  to  set  in  motion,  to  compel 
action  and  coerce  the  performance  of  a  preexisting  duty. 
High  Ex.  Legal  Remedies,  7. 

Before  the  writ  can  issue,  **  it  must  appear  in  the  petition 
therefor  that  the  act  which  is  to  be  enforced  by  the  mandate 
is  that  which  it  is  the  plain  legal  duty  of  the  respondent  to 
perform,  without  discretion  on  his  part  either  to  do  or  to 
refuse.**     Daniels  v.  Miller^  8  Colo.  563. 

Even  if  it  were  conceded,  as  contended  by  defendant's 
counsel,  that  the  sole  method  of  payment  in  this  case  is  by 
special  taxation,  it  must  first  be  shown  that  some  specific 
sum  is  due  to  plaintiff  before  mandamus  would  lie  to  compel 
the  city  to  levy  or  collect  the  tax  with  which  to  make  pay- 
ment, or  to  pay  if  collection  has  been  made.  This  can  only 
be  adjudicated  in  some  other  proceeding,  and  the  suit  insti- 
tuted by  plaintiff  is  the  proper  one  to  determine  this. 

The  question  as  to  how  the  judgment,  if  one  is  obtained 
by  plaintiff,  shall  be  enforced  is  not  before  us. 

These  views  expressed  by  this  court  are  not  in  conflict 
with  the  opinion  of  the  court  in  Smith  Canal  Co,  v.  Denver^ 
20  Colo.  86 ;  nor  in  Forbes  v.  Board  of  Com.  of  Grand 
Cotrnty^  23  Colo.  344 ;  nor  in  Hockaday  v.  Boardj  1  Colo. 
App.  362 ;  all  of  which  have  been  cited  by  counsel  for  de- 
fendant. The  questions  presented  and  decided  in  each  of 
those  cases  are  entirely  different  from  those  in  thb  case,  as 
we  consider  them. 
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The  court  erred  in  sustaining  the  demurrer  to  the  amended 
complaint  of  plaintiff,  and  the  judgment  should  be  reversed 
and  cause  remanded. 

Iteveraed. 


The  Suffolk  Gold  Mining  &  Milling  Company  v.  The 
San  Miguel  Consolidated  Mining  &  Milling  Com- 
pany. 

1.  Wateb  Rights. 

The  right  of  a  prior  appropriator  of  water  is  in  one  sense  absolute  and 
in  another  qnalified. 

2.  Same. 

A  prior  appropriator  of  a  part  of  the  water  of  a  stream  for  mining  or 
milling  purposes  has  no  right  to  pollute  the  residue  as  by  discharg- 
ing tailings  from  a  stamp  mill  into  the  channel,  to  the  prejudice  of 
lower  subsequent  appropriators. 

8.  Sams — Nuisance. 

The  commission  of  a  nuisance  cannot  be  justified  or  excused  on  the 
ground  that  it  would  be  more  expensive  to  the  wrongdoer  to  pre- 
vent the  injury  than  it  would  be  to  the  injured  party  to  protect  him- 
self against  it. 

Appeal  from  the  District  Court  of  San  Miguel  County. 

Mr.  H.  M.  Hogg  and  Messrs.  Pattison,  Edsall  &  Hob- 
son,  for.  appellant. 

Mr.  S.  A.  Bailey  and  Messrs.  Story  &  Stevens,  for  ap- 
pellee. 

BrssELL,  J.,  delivered  the  opinion  of  the  court. 

This  case  presents  an  entirely  new  phase  of  what  is  well, 
though  somewhat  inaccurately,  termed  the  "rights  of  riparian 
proprietor  along  the  streams  in  this  state."  Both  bench  and 
bar  are  so  hedged  in  and  incased  by  precedents,  and  so  accus- 
tomed to  travel  by  paths  so  long  established  as  to  be  rights 
of  way  by  prescription,  that  any  court  might  well  hesitate 
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when  the  necessities  of  a  litigation  compel  them  to  lay  out  a 
road  through  an  unknown  country.  Two  corporations  at- 
tempted to  acquire  rights  to  water  flowing  in  Howard's  Fork 
of  the  San  Miguel  river,  in  San  Miguel  county.  The  Suffolk 
Gold  Mining  &  Milling  Company  built  a  stamp  mill  on  the 
creek,  and  diverted  the  water  flowing  in  the  creek,  and  ap- 
plied it  as  power  to  run  the  stamps,  jigs,  and  concentrators 
used  in  connection  with  their  reduction  works,  as  well  as  to 
furnish  water  under  the  stamps  to  flow  the  crushed  metal 
over  the  amalgamating  plates,  the  tables  of  the  jigs,  and 
through  the  concentratoi"s ;  discharging  the  water,  after  its 
use,  into  a  ditch,  through  which  it  ultimately  returned  into 
the  creek.  The  evidence  tended  to  show  that  this  company 
had  been  using  the  mill  for  some  years,  though  in  their  earlier 
operations  it  was  very  much  smaller,  and  was  not  increased 
to  its  present  size  until  about  the  years  1892  and  1893.  There 
was  some  coutrovei-sy  respecting  its  present  capacity,  which 
was  claimed  variously  to  be  from  25  to  60  tons.  This  is  im- 
material to  the  determination  of  the  particular  proposition 
involved. 

The  rights  of  The  San  Miguel  Consolidated  Mining  &  Mill- 
ing Company,  so  far  as  respects  the  water  flowing  in  How- 
ard's Fork,  were  initiated  about  the  year  1890.  This  company 
was  a  corporation  organized  for  the  purpose  of  furnishing 
power  and  light  to  various  mines  in  its  neighborhood,  and 
also  to  furnish  light  for  the  town  of  Telluride,  near  which 
the  works  of  the  company  were  situated.  When  this  com- 
pany first  started  its  operations,  it  took  its  power  and  water 
from  Lake  Fork  of  the  San  Miguel  river.  In  1890,  to  ex- 
tend and  complete  their  plant,  and  for  the  purpose  of  enlarg- 
ing its  power  and  increasing  its  capacity,  they  built  a  dam 
at  the  headgate,  and  ran  a  pipe  line  to  their  plant,  and  took 
water  from  Howard's  Fork.  The  plant  was  a  very  extensive 
one,  and  its  construction  involved  the  outlay  of  a  veiy  large 
amount  of  money.  The  pipe  line  ran  several  miles,  and  dis- 
charged the  water  onto  a  Pelton  wheel,  and  thus  furnished 
ample  power  to  run  the  plant,  and  supply  electric  power  and 
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light  to  their  customers  and  to  the  city.  After  this  line  had 
been  running  for  some  time,  the  San  Miguel  Company  dis- 
covered that  the  nozzle  at  the  end  of  the  pipe  line,  through 
which  the  water  was  discharged  onto  the  wheel,  was  being 
i-apidly  worn  away,  and  that  the  buckets  were  being  worn 
and  desti'oyed,  and  that  leakages  were  occurring  at  various 
points  along  the  pipe  line,  which,  being  investigated,  turned 
out  to  come  from  the  wearing  away  and  destruction  of  the 
connections  in  the  pipe.  Further  investigations  led  the  San 
Miguel  Company  to  believe  that  all  this  danger  and  difS- 
culty  proceeded  from  the  condition  of  the  water  as  it  was 
taken  in  at  the  headgate,  and  that  the  stamp  mill  which  was 
located  above  them  was  causing  all  the  damage.  This  whole 
subject  was  investigated  during  the  progress  of  the  trial,  and 
the  testimony  tended  to  show  that  the  Suffolk  Company 
crushed  the  ore  under  its  stamps,  carried  it  over  their  plates 
and  jigging  tables,  and  into  their  concentrating  mills,  and 
that  the  tailings  which  resulted  flowed  off  with  the  water, 
and  down  into  Howard's  creek  and  mingled  with  the  gen- 
eral waters  of  the  stream.  The  ore  was  crushed  suflBciently 
fine  to  pass  through  screens  of  45  or  55  mesh,  and  practically 
all  the  material  crushed  was  ultimately  discharged  into  the 
water  of- Howard's  Fork,  only  an  infinitesimal  amount  of  the 
metal  value  of  the  ore  being  retained  in  the  process. 

The  evidence  disclosed  that  Howard's  Fork  was  a  very 
considei-able  stream ;  its  volume  at  the  point  where  the  tail- 
ings were  discharged  into  the  stream  amounting  to  250  or 
300  cubic  feet  per  minute,  while  the  amount  used  by  the 
stamp  mill  to  carry  off  the  tailings  rarely,  if  ever,  exceeded 
8  cubic  feet  per  minute.  When  the  cause  of  the  damage 
was  asceilained,  the  Milling  Company  were  requested  to 
remedy  the  difficulty  and  remove  the  cause.  This  they  de- 
clined to  do.  It  was  insisted  by  them  that  they  were  the 
firat  comers  on  Howard's  Fork,  were  appropriators,  under 
the  statute,  of  the  waters  in  the  stream,  to  the  extent  of  their 
user,  and  they  had  a  right  to  use  the  stream  as  they  chose, 
and  that  the  subsequent  comer  must  take  the  water  flowing 
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down  the  fork  as  he  found  it  when  he  came,  and  that  he  was 
without  right  to  complain  because  of  the  pollution  of  the 
waters,  or  the  method  of  user.  Thereupon  this  action  was 
begun  by  the  San  Miguel  Company  to  restrain  the  Suffolk 
Company  from  polluting  the  water.  The  case  came  on  for 
hearing,  was  tried  by  the  court,  and  a  vast  amount  of  testi- 
mony taken  relative  to  the  cause  of  the  injury,  the  rights  of 
the  respective  parties  as  prior  and  subsequent  appropriators, 
and  likewise  on  the  proposition  whether  the  Suffolk  Com- 
pany could  impound  the  water  as  it  was  discharged  from  the 
mill,  and  thereby  avoid  the  injury  of  which  the  plaintiff  com- 
plained. 

In  stating  these  matters  of  fact,  we  follow  the  findings  of 
the  trial  court.  There  is  evidence  in  the  record  to  sustain 
them,  and  we  therefore  treat  them  as  conclusive.  There  was 
a  great  deal  of  evidence  offered  respecting  the  diflBculty  and 
expense  of  impounding  the  water,  whereby  the  damage  would 
be  entirely,  or  at  least  substantially,  avoided.  The  court 
found  that  this  might  easily  and  readily  be  done,  and  that,  if 
the  Suffolk  Company  should  impound  its  water  as  it  was 
discharged  from  the  mill,  it  would  very  shortly  settle,  and 
all  the  grit,  quartz,  and  fine  sand,  which  had  theretofoi^e 
been  discharged  into  Howard's  Fork,  would  be  retained,  and 
the  water  used  in  the  mill,  subject  to  a  very  slight  loss  in 
quantity,  would  be  returned  in  its  original  state  of  purity  to 
the  fork,  along  which  it  had  been  accustomed  to  run.  No 
other  matters  of  fact  need  be  stated  to  render  the  decision 
plain,  and  the  principles  which  we  believe  should  be  applied 
in  the  settlement  of  the  rights  of  the  parties  applicable. 

It  thus  becomes  apparent  that  the  pleadings  and  the  proof 
present  the  very  sharply-defined  issue  respecting  the  title 
which  an  appropriator  of  the  waters  of  this  state  acquires  by 
acts  duly  performed  under  the  constitution  and  statutes  regu- 
lating its  acquisition,  and  the  rights  which  he  does  or  may 
acquire  with  reference  to  other  appropriators  along  the  line 
of  the  stream,  though  subsequent  in  time.  This  is  the  solo 
question  argued  in  the  briefs,  and  therefore  the  only  one  we 
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need  consider.  Evidently  there  must  be  a  veiy  wide  dif- 
ference between  the  title  and  rights  which  the  appropriator 
acquires  as  an  original  or  as  a  subsequent  locator  and  appro- 
priator, and  also  between  those  which  he  may  acquire  as  a 
fii-st  comer,  when  his  appropriation  extends  to  a  part  only  of 
the  waters  of  a  stream,  and  may  also  be  varied  by  the  chai"- 
acter  of  the  application  which  he  makes  of  the  water,  as 
affected  by  the  provisions  which  give  a  preferential  right  to 
particular  classes  of  appropriatoi's.  With  these  distinctions 
and  differences  we  are  not  concerned,  for  they  are  not  pre- 
sented by  the  case,  nor  raised  by  the  facts  which  the  record 
discloses.  The  possible  exceptions  are  suggested,  that  the 
opinion  may  not  be  regarded  as  extending  to  or  including 
any  discussion  of  what  the  rights  of  parties  would  be  under 
different  circumstances. 

The  question  under  consideration  has  not  been  made  the 
subject  of  any  judicial  determination  in  this  or  any  other 
state,  and  we  are  necessarily  compelled  to  resort  to  those  of 
a  kindred  and  analogous  character  in  order  to  determine 
whether  therefrom  we  can  derive  the  true  principle  by  which 
the  rights  of  these  parties  must  be  settled. 

An  "appropriator"  (using  this  term  in  its  full  and  abso- 
lute sense,  and  to  include  both  a  diversion  and  an  application, 
both  of  which  are  essential  to  the  completion  of  a  title  to 
water)  acquires  a  right  of  property  in  that  which  he  has  ap- 
propriated. It  is  a  right  in  one  sense  absolute,  and  in  another 
qualified;  at  least,  qualified  as  to  its  rights  with  respect  to 
third  persons.  The  supreme  court  decided  in  the  Strickler 
Case^  16  Colo.  61,  that  what  the  appropriator  acquires  is 
"  property,"  in  the  general  signification  of  the  term,  and  that 
the  appropriator  acquires  a  title  and  right  which  is  in  no 
sense  appurtenant  to  the  land  to  which  the  water  has  been 
applied,  and  probably  not  appurtenant  to  any  use  which  he 
may  make  of  it.  It  is  capable  of  severance  and  ti-ansfer, 
may  be  applied  by  the  appropriator  to  other  lands  and  to 
other  uses,  and  the  purchaser  may  apply  or  use  it  on  other 
lands  and  for  other  purposes  than  those  to  which  it  was 
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originally  put,  and  retain  title,  dating  it  as  from  the  time  of 
the  original  diversion  and  application.  The  coui-t  did  not 
go  so  far  as  to  hold  that  it  was  an  absolute  title  and  a  com- 
plete right,  subject  to  no  limitations  and  conditions ;  nor  did 
the  court  attempt  to  hold  that  this  water  right  might  be  sold 
by  the  original  appropriator,  and  diverted  entirely  from  the 
stream,  or  its  purity  be  destroyed.  No  such  question  was 
before  the  court,  nor  did  it  attempt  to  declare  what  the  law 
would  be  under  such  circumstances.  The  opinion  is  equally 
silent  as  to  the  relative  rights  of  the  prior  and  subsequent 
locators  on  the  stream.  As  we  take  it,  the  title  to  the  waters 
of  the  state  always  remains,  in  a  measurable  sense,  in  the 
people,  and  any  citizen  has  a  right  to  use  the  waters  flowing 
along  the  streams  within  our  boundaries  for  any  of  the  uses 
which  the  constitution  recognizes.  The  appropriator  may 
acquire  title,  but  that  title  is  necessarily  subject  to  many  con- 
ditions. This  consideration  shows  it  not  to  be  the  absolute 
title  which  one  acquires  to  personal  property  either  by  origi- 
nal discovery  or  by  purchase.  For  instance,  it  is  subject  to 
loss  by  abandonment.  A  party  who  locates  on  a  stream,  and 
diverts  and  applies  the  water,  has  a  title,  so  long  as  he  con- 
tinues to  use  it,  either  for  the  purposes  for  which  it  was  origi- 
nally diverted,  or  for  any  legitimate  purpose.  Yet  no  one 
would  dispute  the  proposition  that  if  the  appropriator  aban- 
dons the  use,  whether  it  be  the  original  or  any  subsequent 
one,  he  would  thereby  lose  all  title,  and  the  right  to  the  water 
would  revert  to  the  people,  and  would  belong  to  whomsoever 
might  thereafter  appropriate  it,  and  would  likewise  inure  to 
the  benefit  of  any  subsequent  locator  on  the  stream  who  by 
reason  of  the  abandonment  might  become  both  prior  in  time 
and  prior  in  right.  This  demonstrates  very  conclusively 
that  the  title  is  not  absolute,  and  that  the  appropriator's 
rights  are  relative.  It  must  be  conceded  that  the  title  is  so 
far  absolute  that  if  the  fii*st  appropriator  runs  the  water  onto 
his  land,  and  devotes  it  to  the  purposes  of  husbandry,  any 
diminution  of  the  volume  or  amount  of  water  would  be  an 
inconvenience  to  which  subsequent  locators  must  undoubt* 
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edly  be  subject.  If  some  of  it  was  devoted  to  manufactur- 
ing purposes,  and  in  any  wise  the  volume  of  water  was 
diminished,  and  probably  if  its  character  was  unavoidably 
a£Fected  by  the  nature  of  the  use  to  which  it  had  been  put  by 
the  prior  appropriator,  when  no  question  of  preferential,  con- 
stitutional or  statutory  rights  arose  between  the  parties,  the 
subsequent  locator  further  down  the  stream,  or  further  up, 
must  of  necessity  acquire  his  right  subject  to  these  modifica- 
tions and  conditions.  In  this  sense,  the  appropriator's  title 
may  be  regarded  as  a  quasi  absolute  one,  and  his  rights  as 
superior  to  those  of  the  late  comer.  For  these  reasons  it  is 
manifestly  impossible  to  apply  the  law  of  riparian  propiietoi'S 
to  the  settlement  of  the  legal  status  of  two  appropriators  on 
the  same  stream.  Riparian  rights  flow  from,  and  are  inci- 
dent to,  the  ownership  of  the  land  through  which  the  stream 
runs.  The  riparian  proprietor  is  without  title  to  the  water. 
There  was  no  known  way  at  the  common  law  whereby  he 
could  acquire  title,  unless  it  was  by  an  actual  grant,  or  by  a 
prescription  from  which  a  grant  would  be  presumed,  whereby 
he  would  be  entitled,  perhaps,  to  a  user  freed  from  obliga- 
tions with  reference  either  to  the  property  up  or  down  the 
sti*eam,  as  might  happen  to  be  the  case.  While  this  is  true, 
and  the  title  which  the  appropriator  acquires  comes  from  an 
observance  of  the  constitutional  and  statutory  requirements, 
and  is  not  at  all  dependent  on  the  ownei-ship  of  riparian 
lands,  yet  since  his  title  is  a  modified  one,  and  his  rights  are, 
under  some  circumstances,  subject  to  limitations  and  condi- 
tions with  respect  to  prior  and  subsequent  appropriators,  we 
see  no  reason  why  some  of  the  principles  which  have  been 
thoroughly  settled  in  many  jurisdictions  respecting  riparian 
rights  may  not  be  applied  to  the  determination  of  the  relative 
rights  of  the  appropriators  along  the  line  of  the  streams  in 
Colorado.  Take  the  present  case,  as  a  very  apt  illustration 
of  a  condition  in  which  the  rights  of  the  appropriatoi*s  should 
be  deemed  relative,  and  not  absolute,  even  with  reference  to 
a  subsequent  locator  further  down  the  stream.  In  the  pres- 
ent case  the  first  appropriator  neither  undertook  to  appro- 
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priate,  nor  did  he  acquire  by  his  acts  an  absolute  title  to,  the 
entire  stream.  According  to  the  findings  of  the  court,  the 
Suffolk  Milling  Company  only  utilized,  in  disposing  of  their 
tailings,  about  8  cubic  feet  per  minute.  The  total  volume 
of  the  stream  was  from  250  to  800  cubic  feet  per  minute  at 
any  stage  of  water  which  experience  had  found  to  run  in 
Howard's  Fork.  Whatever  title  and  whatever  right  the 
prior  appropriator  acquired  which  is  here  involved  or  under 
consideration  related  and  extended  only  to  the  8  cubic  feet, 
and  in  no  manner  affected  the  balance  of  the  water  running 
in  the  stream.  In  other  words,  his  title  and  his  right  cov- 
ered only  his  necessary  application  for  these  purposes,  and 
could  neither  be  taken  to  control,  limit,  vary,  or  modify  the 
rights  of  the  subsequent  locator  as  to  the  balance  of -the  water 
in  the  stream.  The  unappropriated  volume  of  water  flowing 
down  Howard's  Fork  was  undoubtedly  subject  to  subsequent 
appropriation,  and  after  comers  might,  equally  with  the  first, 
acquire  a  title  to  the  waters  thus  unappropriated  and  left 
flowing  in  the  stream.  The  subsequent  appropriatoi-s  must 
have  some  rights,  and  the  prior  appropriatoi*s  must  be  sub- 
ject to  the  rights  which  the  after  locator  m.ay  acquire  ;  and 
in  this  sense,  if  in  no  other,  the  right  and  title  of  the  first 
comer  must  be  taken  as  subject  to  conditions  and  limitations. 
In  this  case  we  are  to  determine  simply  to  what  conditions 
and  what  limitations  the  prior  appropriators'  title  was  neces- 
sarily subject,  under  the  evidence  disclosed  by  the  record. 
It  plainly  appears  by  the  proof,  and  the  court  found,  that  the 
first  appropriation  was  for  the  purpose  of  a  stamp  mill.  The 
uses  of  such  a  mill,  and  its  purposes,  are  well  understood  in 
this  state.  It  is  a  mill  erected  for  the  reduction  of  ore.  The 
quartz  is  put  under  the  stamps,  crushed  to  a  fineness  requi- 
site to  the  general  plan  of  reduction,  and  the  whole  mass  and 
bulk  is  put  into  such  a  condition  as  by  amalgamating  plates, 
jigging  tables,  or  concentrators,  the  valuable  product  may 
be  extracted,  and  the  refuse  must  necessarily  flow  from  this 
reducing  machineiy,  and  pass  off  in  the  water,  whether  used 
as  power  to  run  the  stamps,  or  as  power  to  carry  off  the 
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tailings.  This  was  the  user,  this  the  purpose,  and,  as  be- 
tween these  two  litigants,  there  is  no  question  of  preferential 
rights.  The  Suffolk  Company  undoubtedly  acquired  a  title, 
and  likewise  became  possessed  of  the  right  to  use  what  water 
they  acquired  by  their  divereion  and  appropriation,  both  for 
the  purpose  of  furnishing  power  to  run  the  machinery  and 
power  to  dispose  of  the  tailings. 

The  troublesome  question  still  remains,  whether  this  right 
was  an  absolute  one,  and  whether  tlie  application  of  the  water 
for  the  removal  of  the  tailings  extended  so  far  as  to  permit 
tliem,  at  their  will  and  pleasure,  to  discharge  those  tailings 
into  the  stream,  whatever  might  be  the  effect  on  subsequent 
locatoi-s.  We  think  the  evidence  destroyed  this  conclusion, 
for  the  court  found  that  these  tailings  were  composed  of  fine, 
quartz-like,  gritty,  cutting  material,  which,  flowing  into  the 
main  body  of  the  stream  through  the  ditch  of  the  Milling 
Company,  mixed  with  the  general  volume  of  the  water  which 
was  not  so  used,  flowed  down  the  stream  into  the  pipe  line 
of  the  San  Miguel  Company,  cut  out  the  joints  of  the  pipe, 
wore  out  the  nozzles  and  the  buckets  of  the  wheel,  and  pro- 
duced a  constant  and  daily  damage  to  the  lower  locators  and 
subsequent  appropriatoi-s.  The  question  thus  recui-s,  was 
this  a  damage  for  which  there  is  a  remedy,  and  are  the  rights 
of  the  prior  appropriator  subject  to  any  limitation  with  respect 
thereto.  It  was  the  law  with  respect  to  riparian  owners  that 
their  use  was  subject  to  certain  limitations,  among  which  was 
the  preservation  of  the  general  volume  of  the  stream  for  the 
lower  riparian  ownera,  who  had  the  right  to  receive  that  vol- 
ume of  water  unpolluted,  and  in  its  natuml  condition  of 
purity.  It  must  remain  fit  for  the  use  of  the  lower  riparian 
owner.  The  subject  has  been  discussed  in  many  cases,  and 
in  all  English-speaking  countries  the  rights  of  the  parties 
may  be  deemed  to  iiave  been  settled  by  a  long  series  of 
adjudications.  The  question  has  arisen  in  numberless  con- 
trove  i-sies  where  the  questions  were  of  a  varying  and  divei-se 
character.  The  lower  owners  were  entitled  to  have  the 
waters  preserved  in  their  purity,  that  fish  might  swim,  that 
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llieir  stock  might  drink,  and  that  the  water  might  be  applied 
to  domestic  uses.  Parties  have  been  restrained  from  carry- 
ing oil  a  business  on  the  banks  of  a  stream  whereby  polluting 
matter  would  by  natural  seepage,  from  rains  or  from  any 
extraneous  cause,  be  carried  into  the  general  volume  of  the 
water,  and  diminish  its  purity  and  its  usefulness.  This  has 
been  extended  so  far  as  to  prevent  the  owners  of  lands  higher 
up  the  stream  from  using  their  land  at  their  own  pleasure, 
although  they  had  an  absolute  fee  title  thei*eto,  in  such  way 
as  to  injure  the  lower  owners,  unless  such  injury  proceeded 
from  natural  causes  over  which  the  parties  had  no  control. 
Parties  have  been  permitted  to  mine  their  own  lands,  but 
even  thereon  and  therein  they  have  been  restrained  from 
erecting  pumping  plants,  hoisting  water  to  the  surface,  dis- 
charging it  into  a  stream,  and  letting  it  flow  to  their  neigh- 
bors in  such  way  as  to  injure  the  use  and  destroy  the  right 
which  the  lower  owner  had  theretofore  enjoyed.  1  Wood 
Nuis.,  chap.  9 ;  Black,  Pom.  Water  Rights,  sec.  76,  et  9eq. ; 
Attorney  General  v.  Council  of  Birmingham^  4  Kay  &  J.  538 ; 
Attorney  General  v.  Colney  Hatch  Lunatic  Asylum^  4  Cli. 
App.  146 ;  Youny  v.  Distillery  Co.,  (1898)  A  pp.  Cas.  691 ; 
Beach  v.  Zinc  Co.,  (N.  J.  Ch.)  33  Atl.  286 ;  Appeal  of  Fenn- 
sylvania  Lead  Co,,  96  Pa.  St.  116 ;  Evans  v.  Fertilizing  Co,y 
160  Pa.  St.  209;  Feople  v.  Elk  River  Mill  ^  Lumber  Co., 
107  Cal.  214;  McGenness  v.  Adriatic  Mills,  116  Mass.  177; 
Water  Co.  v.  Watson,  29  N.  J.  Eq.  366.  These  cases  might 
be  multiplied  indefinitely,  but  the  only  advantage  to  be  de- 
rived from  any  additional  citation  of  authority  would  be 
simply  to  furnish  other  illustrations  of  the  application  of  the 
same  doctrine  under  diffei'ent  conditions. 

If  this  be  the  law  with  reference  to  riparian  proprietors, 
the  only  remaining  question  is  whether,  in  a  case  like  the 
present  one,  prior  appropriators  of  the  watera  of  a  stream  in 
Colorado  acquire  a  title  subject  to  similar  conditions  with  ref- 
erence to  subsequent  locators.  Under  the  rule  which  courts 
univei-sally  recognize,  the  decision  should  be  limited  to  a 
consideration  and  settlement  of  the  precise  case  under  con- 
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8ideratioQ.  A  discussion  of  a  proposition  in  all  of  its  phases 
might  sometimes  be  useful  to  the  profession  as  a  precedent, 
but  wherever  there  is  a  departure  the  decision  lacks  the  bind- 
ing force  and  value  which  attaches  to  an  exact  precedent. 
We  therefore  expressly  limit  it  to  a  case  where  the  prior  use 
complained  of  was  of  only  a  part  of  the  water  of  a  stream, 
and  the  balance  of  it  remained  open  to  appropriation  and  the 
acquisition  of  title  by  after  comers.  That  is  this  case.  Tiie 
Suffolk  Company  acquiied  title  so  far  as  regards  a  detrimen- 
tal user  to  less  than  one  thirtieth  of  the  water  of  the  stream. 
The  balance  of  it  was  open  to  subsequent  locators,  who  were, 
equally  with  the  fii*st  comer,  entitled  to  divert  and  apply  it. 
Under  these  circumstances,  we  are  quite  of  the  opinion  that 
the  title  and  rights  of  the  prior  appropriating  company  were 
not  absolute,  but  conditional,  and  they  were  obligated  to  so 
use  the  water  that  subsequent  locators  might,  like  lower 
riparian  owners,  receive  the  balance  of  the  steam  unpolluted, 
and  fit  for  the  uses  to  which  they  might  desire  to  put  it. 
This,  of  course,  is  subject  to  the  condition  that  the  circum- 
stances and  situation  of  the  use  and  the  application  were 
such  as  to  peitnit  the  preservation  of  the  remaining  volume 
of  the  stream  in  its  original  condition.  We  do  not  undertake 
to  decide  that,  if  the  prior  appropriator  had  put  the  property 
to  a  use  under  circumstances  which  rendered  it  impossible 
for  him  to  enjoy  it  without  some  detriment  to  the  unappro- 
priated water,  he  might  not  have  the  right  to  thus  use  it. 
Such  is  not  this  case.  The  court  found,  as  a  matter  of  fact, 
that  it  was  possible  for  the  Suffolk  Company  to  impound 
theii'  water  in  settling  basins,  which  the  configuration  of  the 
country  permitted,  and  thereafter  discharge  it,  freed  from  its 
impurity,  into  the  geneml  body  of  the  stream.  The  obliga- 
tion and  duty  of  the  riparian  proprietor  in  cases  of  this  de- 
scription has  been  recognized  in  many  adjudications.  As  the 
books  put  it,  it  is  a  question  of  reasonable  use,  and  the  possi- 
bility of  a  fail*  and  legitimate  enjoyment  of  riparian  rights, 
coupled  with  the  preservation  of  the  rights  and  title  of  the 
lower  riparian  owner,  ffat/es  v.  Waldron^  44  N.  H.  680; 
Vol.  IX— 27 
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Timm  v.  Bear,  29  Wis.  254 ;  Prentice  v.  Getger,  74  N.  Y. 
341 ;  Railroad  Co.  v.  Hamilton,  100  Ala.  2S2;  Roller  MUU 
V.  Wright,  30  Minn.  249. 

We  see  no  reason  why  this  same  principle  should  not  be 
applied  in  the  settlement  of  the  rights  of  appropriators  of 
the  public  waters  of  this  state.  It  undoubtedly  carries  out 
the  intention  and  the  purpose  of  our  constitutional  provision 
which  in  general  terms  reserves  to  the  people  of  the  state  the 
right  to  all  the  waters  of  its  streams  for  the  pui-poses  to  which 
the  citizens  may  apply  them.  We  live  in  a  region  not  blessed 
with  rains,  and  where  all  our  industries,  whether  agiicul- 
tural,  manufacturing,  or  mining,  are  dependent  absolutely  on 
the  waters  of  our  streams,  as  to  those  purposes  for  which  water 
is  a  necessity.  It  is  therefore  quite  consonant  with  the  appar- 
ent purpose  and  declared  will  of  the  people  to  subject  the 
rights  of  the  appropriatoi-s  of  the  public  watei-s  of  the  state 
to  such  limitations  as  shall  tend  not  only  to  conserve  the 
property  interests  which  the  appropiiators  may  acquire,  but 
to  preserve  the  remaining  unappropriated  waters  in  their 
original  condition  for  the  use  and  benefit  of  late  comers,  who 
by  their  labors  and  industry  may  further  develop  our  inter- 
ests and  resources.  We  believe  the  principle  just,  and  we 
believe  it  applicable.  All  property  rights  are  subject  to  the 
very  equitable  principle,  ^^Sic  utere  tuo  ut  alienum  non  leedas.'* 
This  is  a  principle  both  of  morals  and  of  law,  and  there  is  no 
principle  of  absolute  right  to  property  which  is  not  meas- 
urably subject  to  this  condition.  Its  application  in  the  pres- 
ent case  works  equity,  preserves  the  rights  of  both  parties, 
and  does  no  injury.  The  court  has  found  it  practical  for  the 
Suffolk  Company  to  have  the  full  beneficial  use  of  its  title, 
and  at  the  same  time  preserve  the  waters  unpolluted  so  that 
they  may  be  fully  enjoyed  by  one  who  subsequently  takes  the 
water  from  the  stream,  and  is,  as  we  think,  entitled  to  it  freed 
from  any  pollutions  which  can  be  prevented  by  reasonable 
means.  We  are  quite  unable  to  concede  the  force  which 
counsel  for  the  appellant  seek  to  give  to  the  custom  which 
they  attempted  to  pi^ve  concerning  the  use  of  stamp  mills, 
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and  the  discharge  of  tailings  in  the  sti*eam.  We  are  cited 
to  one  case  in  Vermont  which  seems  to  hold  that  doctrine. 
It  does  not  accord  with  our  notions  of  the  law,  and  certainly 
is  opposed  to  well-considered  cases  which  lay  down  a  rule 
more  consonant  with  our  convictions  of  what  the  law  ought 
to  be,  and  of  the  evidence  which  should  determine  the  rights 
of  the  parties.  Iran  Co.  v.  Tucker^  48  Ohio  St.  41 ;  29  Wis. 
264. 

We  do  not  regard  the  evidence  which  was  offered  to  this  point 
as  at  all  pertinent  to  the  controvei*sy,  or  as  evidence  which 
ought  to  have  been  weighed  and  considered  by  the  court  in 
determining  the  rights  of  the  parties.  There  has  been  some 
argument  made  respecting  the  question  of  balance  of  injury, 
and  whether  it  would  not  be  more  expensive  to  the  Suffolk 
Company  to  impound  their  waters,  and  prevent  the  pollution 
of  the  stream,  than  for  the  San  Miguel  Company  to  proceed 
by  divers  ways  and  means  to  protect  themselves  from  this 
pollution.  We  do  not  regard  the  principle  as  one  properly 
applicable  to  a  final  determination,  or  a  matter  which  ought 
to  be  considered  by  the  court  in  rendering  its  final  decree. 
The  question  of  balance  of  injury  may  possibly  be  right,  and 
the  court  may  have  a  right  to  consider  it  on  an  interlocutory 
application ;  but  we  know  of  no  principle  by  which  equity, 
otherwise  having  cognizance  of  the  case,  should  measure  the 
rights  of  one  party  by  the  cost  to  the  other,  committing  the 
injury,  to  prevent  either  its  commission  or  its  continuance. 
As  it  was  put  in  the  English  cases,  it  would  be  a  sorry  con- 
dition of  the  law  if  the  courts  were  compelled  to  hold  that 
the  property  of  another  might  be  taken  because  it  would  be 
either  inconvenient  or  expensive  to  the  one  committing  the 
nuisance  to  restrain  or  prevent  its  continuance.  Higgin9  v. 
Water  Co.^  36  N.  J.  Eq.  538 ;  Evan9  v.  Fertilizing  Co.,  160 
Pa.  St.  209. 

We  are. driven  to  no  such  result  in  the  present  case.  The 
court  found  that  at  a  very  slight  expense,  and  at  a  very  slight 
inconvenience,  the  Suffolk  Company  could  prevent  the  injury. 
The  court  so  decreed  it,  and  we  are  not  advised  by  the  record 
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of  any  subsequent  application  for  its  modification.  We  as- 
sume it  has  been  done,  and  we  do  not  believe  that  the  court 
erred  in  compelling  it.  The  judgment  of  the  court  below 
was  right,  on  these  principles,  and  it  will  accordingly  be 
affirmed. 

Affirmed. 

Wilson,  J.,  not  sitting. 


Nelson  v.  Jenkins. 

1.  Appellate  Pbactice— Exceptions. 

An  exception  to  the  final  judgment,  saved  by  bill  of  exceptions,  is,  in  all 
cases  where  the  trial  was  to  the  court,  essential  to  give  this  coort 
a  right  to  disturb  the  judgment  because  of  its  being  unsupported 
by  the  testimony. 

2.  Same — Jurisdiction. 

A  trial  judge  is  without  power  to  authenticate  a  bill  of  exceptions  after 
expiration  of  the  term,  unless  authorized  so  to  do  by  order  of  court 
made  during  the  term.  The  defect  in  a  bill  not  so  authenticated 
cannot  be  cured  by  a  nunc  pro  tunc  order,  based,  not  upon  evidence 
that  the  order  had  been  made,  but  upon  the  inadvertence  of  the 
parties  to  procure  signatures  to  the  bills  or  an  extension  of  time 
within  which  they  might  be  presented. 

Error  to  the  DUtrict  Court  of  Conejon  CourUy. 

Mr.  Z.  T.  Brown  and  Mr.  F.  B.  Webster,  for  plaintiff 
in  error. 

Mi.  R.  K.  Brown,  and  Mr.  W.  M.  Maouirb  and  Mr. 
Henry  C.  Charpiot,  of  counsel,  for  defendant  in  error. 

BisSELL,  J.,  delivered  the  opinion  of  the  court 

The  judgment  complained  of  was  entered  in  the  course  of 
the  administration  of  the  estate  of  an  insolvent,  who  had 
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made  a  general  assignment  under  the  statute  for  the  benefit 
of  ci'editors.  John  Corlett  was  a  merchant,  doing  business  in 
Antonito,  and  .carried  a  stock  of  furniture,  queensware,  wall 
paper,  etc.,  and  has  been  cariying  on  that  business  prior  to 
1893,  and  up  to  the  time  when  he  made  the  assignment. 
Being  indebted  to  the  petitioner,  Nelson,  he  made,  on  Janu- 
ary 4,  1893,  two  notes,— one  for  $624,  due  six  months  after 
date,  and  the  other  for  $1.00,  due  two  yeara  after  date, — and 
concurrently  with  the  execution  and  delivery  of  the  notes 
gave  a  mortgage  to  Nelson  to  secure  their  payment,  which 
covered  the  stock  of  goods  in  Corlett's  business  liouse  on 
certain  described  property,  and  also  whatever  was  in  the 
building,  or  that  might  be  bought  and  placed  therein  for  the 
replenishment  of  the  stock.  On  that  date,  and  as  a  part  of 
the  transaction,  the  parties  made  an  agreement,  which  Nel- 
son signed,  whereby  he  agreed  that  Corlett  should  continue 
in  possession  and  sell  the  goods  covered  by  the  mortgage  in 
the  usual  course  of  trade,  for  cash  or  on  time,  subject  only 
to  the  condition  that  76  per  cent  of  whatever  should  be  re- 
ceived from  the  sales  should  be  turned  over  to  Nelson.  The 
remaining  25  per  cent  was  to  be  kept  by  Corlett,  and  used 
for  the  expenses  and  management  of  the  business.  After-  « 
wards,  and  in  June,  1893,  Corlett  made  a  general  assignment 
to  Jenkins,  who  accepted  the  trust,  gave  his  bond,  took  pos- 
session, and  proceeded  to  wind  up  the  estate.  He  gave  no- 
tice to  all  creditors,  and  Nelson  filed  his  claim  in  the  district 
court,  which  had  jurisdiction  of  the  matter,  and  took  the 
usual  coui*se  of  creditor's  in  such  cases. 

In  July,  Nelson  filed  a  petition  in  the  court,  setting  up  the 
existence  of  the  mortgage  and  the  debt,  alleged  the  nonpay- 
ment of  the  notes,  and  asked  an  order  directing  the  assignee 
to  turn  over  sufficient  of  the  goods  described  in  the  mortgage 
to  pay  or  satisfy  it,  and  asked  alternative  relief  to  be  granted 
in  case  the  assignee  was  selling  the  goods,  to  require  him  to 
pay  75  per  cent  of  what  money  he  might  receive  from  the 
sale  of  the  goods  until  the  mortgage  was  satisfied,  or,  if 
enough  had  been  received,  to  pay  the  amount  of  the  debt, 
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and  that  the  assignee  be  .directed  to  recognize  the  mortgage 
and  debt  as  a  first  lien,  and  satisfy  it  before  any  expenses 
were  paid  or  dividends  declared  to  the  creditors  generally. 

Various  proceedings  were  had  subsequent  to  the  filing  of 
the  petition,  but  they  culminated  in  an  answer  which  ad- 
mitted the  giving  of  the  mortgage  and  the  execution  of  the 
notes,  set  up  the  filing  of  the  claim  in  the  court,  and  then 
asserted  the  invalidity  of  the  incumbrance  as  against  credit- 
ors, because  the  mortgage  was  on  a  stock  of  merchandise, 
and  gave  the  mortgagor  possession,  with  the  power  of  sale, 
and  the  right  to  appropriate  a  definite  percentage  of  the 
results. 

Motions  to  strike  parts  of  the  answer  and  a  demurrer  to  it 
were  disposed  of,  and  the  case  was  finally  set  for  hearing, 
and  tried  to  tlie  court  without  a  jury.  Antecedent  to  the 
trial,  the  assignee  filed  a  report  in  court,  as  was  required  by 
the  statute,  which  stated  the  amount  of  the  stock  received, 
the  sales  made,  and  the  disposition  made  of  the  proceeds. 
The  report  was  attacked  by  the  petitioner,  its  sufficiency, 
accuracy  and  legality  were  questioned,  and  apparently  much 
testimony  introduced  respecting  the  action  which  the  assignee 
had  taken  in  the  management  of  the  affaii*s.  On  the  hearing 
on  this  petition,  the  court,  in  June,  1894,  entered  a  judgment 
which  substantially  found  the  petitioner's  claim  valid,  that 
it  should  be  preferred  to  the  claims  of  all  other  creditors,  and 
should  be  first  paid  out  of  any  moneys  arising  from  the  sale 
of  goods,  and  passed  on  the  account,  determined  the  validity 
of  some  of  the  charges  with  which  the  assignee  had  ci*edited 
himself,  disallowed  others,  and  directed  the  payment  of  the 
petitioner's  claim.  To  this  judgment  there  was  no  exception 
taken  by  the  petitioner,  who  is  the  plaintiff  in  error.  Fui-ther 
proceedings  under  the  petition  were  had  in  November,  1894, 
on  a  subsequent  report  filed  by  the  assignee,  and  likewise  in 
January^  1895,  when  his  final  report  was  filed,  and  an  order 
was  made  discharging  him. 

It  will  be  seen  from  this  brief  narration  that  the  only  judg- 
ment which  settled  and  fixed  the  rights  of  the  assignee  and 
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petitioner,  respectively,  was  entered  in  June,  1894,  declared 
him  entitled  to  be  first  paid  out  of  the  estate,  and  his  claim 
to  be  preferred  to  that  of  all  other  creditors,  which  the  peti- 
tioner accepted  as  a  final  adjudication  of  his  rights.  The 
two  subsequent  ordei-s  which  the  court  made  were  based  on 
the  reports  which  the  assignee  filed,  showing  his  doings  in 
the  premises,  and  extended  only  to  the  allowance  and  disal- 
lowance of  claims  for  disbui'sements  and  expenses,  and  related 
solely  to  the  assignee's  management  and  disposition  of  the 
assets.  This  consideration  disposes  of  the  only  difficulty 
which  the  case  might  have  presented.  The  assignee  at- 
tempted by  his  answer  to  i-aise  an  issue  respecting  the  valid- 
ity of  the  petitioner's  incumbrance,  and  to  insist  that,  because 
the  mortgage  was  invalid  as  against  creditors,  it  was  equally 
invalid  as  against  him,  and  he  had  a  right  to  insist  on  this 
defense,  and  resist  the  payment  of  the  claim.  The  question 
is  suggested  in  the  briefs  of  counsel,  and  it  is  contended  by 
the  respective  parties,  on  the  one  hand,  that  such  defense  is 
not  open  to  the  assignee,  who  is  not  at  liberty  to  assert  the 
invalidity  of  the  security  because  the  incumbrancer  would  be 
debarred  this  right,  and,  on  the  other  hand,  that  this  conten- 
tion can  be  made  because  of  the  trust  relation  which  the  as- 
signee occupies  with  reference  to  the  creditors,  and  his  right 
to  insist  on  any  matters  of  defense,  growing  out  of  or  based 
on  the  security,  which  would  be  open  to  the  creditors  them- 
selves. If  we  were  called  on  to  decide  the  question,  we  might 
be  compelled  to  admit  the  assignee  occupied  no  other  or  dif- 
ferent relation  to  the  security  than  that  occupied  by  the  mort- 
gagor, and  if  the  security  was  valid  as  to  him,  it  was  valid 
as  against  the  assignee.  We  do  not,  however,  regard  this 
question  as  before  us,  nor  do  we  attempt  to  declare  what  the 
law  would  be  either  in  this  or  under  any  other  circumstances. 
The  assignee  does  not  complain  of  the  finding,  nor  did  the 
petitioner  take  any  exception  to  the  judgment  which  the 
court  entered,  whereby  his  rights  were  fixed  and  determined, 
but  he  is  here  simply  complaining  of  the  subsequent  orders 
of  the  court  approving  the  reports  of  the  assignee,  and  of 
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what  he  did  in  winding  up  the  estate.  The  petitioner  ac- 
cepted the  court's  conclusion,  rested  satisfied  on  the  judgment 
that  his  was  a  preferred  claim,  which  should  be  first  paid  out 
of  the  assets,  and  neither  petitioned  the  court  for  leave  to 
sue  tlie  assignee,  in  replevin  or  otherwise,  nor  did  he  make 
any  distinct  and  specific  application  after  the  judgment  that 
the  funds  should  be  turned  over,  nor  proceed  against  the 
assignee  to  compel  him  to  execute  the  oixler  of  the  court 
He  waited  for  the  winding  up  of  the  estate,  and,  on  the  in- 
coming of  the  report,  contested  it,  on  the  ground  that  goods 
were  sold  and  moneys  received  which  had  not  been  properly 
accounted  for.  His  objection  to  the  repoi-t  charged  the  gross- 
est mismanagement  on  the  part  of  Jenkins,  misappropiiatiou 
of  the  funds,  and  a  failure  to  comply  with  the  court's  orders 
in  the  premises. 

If  the  case  was  presented  to  us  in  such  shape  that  we  could 
review  it,  it  is  quite  possible  we  might  agree  with  the  peti- 
tioner, and  hold  that  lie  was  entitled  to  relief  and  an  order 
of  the  court  directing  the  assignee  to  pay  over  the  money 
which  he  had  received,  subject  to  no  deductions  except  such 
as  were  absolutely  incidental  to  the  immediate  public  sale  of 
the  goods,  and  the  transfer  of  the  moneys  to  the  creditor 
who  was  by  the  judgment  of  the  court  entitled  to  the  prefer- 
ence. We  are  wholly  unable,  however,  to  ascertain  whether 
the  court  proceeded  properly,  and  whether  what  were  allowed 
as  expenses  were  or  were  not  legitimate,  as  between  the  peti- 
tioning mortgage  creditor,  the  assignee,  and  the  creditors. 
The  whole  matter  was  heard  on  testimony  which  is  not  before 
this  court. 

There  are  two  considerations  which  absolutely  prevent  us 
from  deciding  these  matters.  In  the  first  place,  there  is  no 
exception  to  the  judgment  saved  in  the  bill  of  exceptions, 
which  is  essential  in  all  cases  when  the  trial  is  to  the  court, 
to  give  us  the  right  to  disturb  the  judgment  because  it  is 
unsupported  by  the  testimony.  This  has  been  repeatedly 
adjudged,  and  the  question  so  often  determined  in  both  the 
appellate  courts  of  the  state  that  a  citation  of  authorities  is 
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wholly  unnecessary.  In  the  next  place,  there  are  no  bills  of 
exception  in  the  record.  There  are  what  purport  to  be  bills 
of  exception  containing  the  evidence  received  on  the  several 
hearings,  but  they  were  neither  signed  nor  sealed  by  the  court 
at  the  term  it  was  taken,  nor  within  any  time  fixed  by  the 
court  for  their  preparation  and  allowance.  A  preliminary 
motion  was  filed  in  this  court  to  strike  them  from  the  files. 
The  motion  was  not  disposed  of,  but  the  parties  were  allowed 
to  present  it  on  final  hearing. 

Subsequent  to  the  filing  of  the  records  and  the  submission 
of  the  case,  the  parties  asked  and  obtained  leave  to  withdraw 
the  bills  for  the  purposes  of  correction,  and  have  attempted 
to  supply  these  defects  by  amendments  signed  by  the  court 
with  its  seal  affixed.  These  amendments  cannot  be  consid- 
ered, because  there  was  no  showing  made  to  the  lower  court 
on  which  the  court  could  rightfully  make  an  order  nunc  pro 
tunc;  the  whole  thing  being  rested  practiciiUy  on  what  the 
motions  call  the  "inadvertence"  of  the  parties  to  procure 
signatures  to  the  bills,  or  an  extension  of  time  within  which 
they  might  be  presented.  The  signature  was  affixed  long 
after  the  term  without  authority,  and  they  may  not  be  taken 
to  evidence  their  proper  allowance  and  settlement.  Since 
this  is  true,  the  only  question  presented  by  the  record  which 
we  have  a  right  to  consider  is  as  to  the  rightfulness  of  the 
judgment  originally  entered,  declaring  the  petitioner  a  pre- 
fen-ed  creditor,  and  entitled  to  be  fii-st  paid,  before  any 
dividends  should  be  paid  to  other  creditoi-s  or  any  other  dis- 
position made  of  the  proceeds.  The  judgment,  as  originally 
entered,  secured  to  the  petitioner  his  full  rights  if  it  had  been 
properly  carried  out.  He  does  not  complain  of  the  judgment. 
The  rights  of  the  parties  were  as  fully  and  adequately  deter- 
mined by  that  judgment  as  they  would  have  been  by  any 
other,  and,  since  the  plaintiff  in  error  was  unharmed  by  it, 
he  is  in  no  situation  to  complain  of  the  entry. 

Since  nothing  else  is  open  to  review,  and  no  prejudicial 
error  was  committed,  we  are  unable  to  disturb  the  judgment; 
and,  though  we  may  be  of  the  opinion  he  was  harmed  by 
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what  the  court  did  subsequently  with  reference  to  the  dispo- 
sition of  the  estate,  the  matter  is  not  so  presented  that  we 
can  afford  him  any  relief.  There  being  no  errors  apparent 
in  the  record  which  we  are  authorized  to  review,  we  are  com- 
pelled to  affirm  the  judgment. 

Affirmed* 
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19  248         Pastoeius,  Administratoe,  V.  Davis,  Administbator. 

1.  Administbation— Allowance  op  Claims. 

A  claim  allowable  against  an  estate  by  the  county  court  as  a  court  of 
probate  is  a  debt  of  the  decedent,  or  at  least  a  claim  against  the 
decedent  existing  in  his  lifetime  which  the  claimant  has  a  right  to 
file  against  the  estate  and  have  paid  out  of  the  property  which  may 
have  passed  into  the  hands  of  the  administrator. 

2.  Same. 

An  unliquidated  claim  growing  out  of  a  breach  of  a  covenant  of  war- 
ranty committed  by  the  heir  is  not  allowable  as  a  claim  against  the 
estate  of  the  ancestor. 

Appeal  from  the  County  Court  of  El  Paso  County. 

Messi's.  Brooks,  Abmit  &  Blackmee,  for  appellant. 

Mr.  John  Cochran,  for  appellee. 

BisSELL,  J.,  delivered  the  opinion  of  the  court. 

The  appellant  attempts  in  this  proceeding  to  make  the  heir 
responsible  for  a  breach  of  a  covenant  of  warranty,  executed 
by  the  ancestor,  and  to  reach  the  assets  of  the  estate  in  the 
hands  of  the  administrator.  The  remedy  invoked  to  recover 
the  damages  asserted  is  altogether  unavailable.  To  under- 
stand the  situation,  the  facts  which  appear  in  the  abstract,  as 
well  as  some  which  are  possibly  suggested,  rather  than  set 
out,  must  be  stated.  Robert  Richens  died  in  the  early  part 
of  1892,  leaving  as  his  heir  Elizabeth  Mary  Davis.     Prior 
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to  his  death  the  title  to  the  property  embi-aced  by  the  cove- 
nants was  in  his  wife.  She  conveyed  to  her  husband,  Rob- 
ert, and  died.  After  her  death,  and  by  virtue  of  the  title 
which  he  acquired,  he  conveyed  to  Washington  Pastorius  and 
W.  H.  Calvert  portions  of  the  premises  embraced  in  his  deed. 
After  this  conveyance  Washington  Pastorius  died,  leaving 
Maiy  W.  Pastorius  as  his  heir,  who,  with  Calvert,  was  in 
possession  and  claimed  title  to  the  property.  After  the  death 
of  Robert,  Elizabeth,  as  the  heir  of  her  mother,  as  is  sug- 
gested rather  than  made  actually  apparent  by  the  lecord, 
brought  suit  against  Pastorius  and  Calvert  to  recover  posses- 
sion of  the  land,  alleging  a  defect  in  the  conveyance  between 
the  parents.  W.  A.  Davis  was  appointed  as  the  adminis- 
trator of  Robert  Riohens.  While  this  suit  was  pending  and 
the  estate  of  Robert  Richens  was  in  process  of  settlement 
before  the  county  court,  Pastorius  and  Calvert  filed  a  peti- 
tion in  the  county  court,  setting  up  their  claim  of  title ;  the 
pendency  of  the  suit ;  the  insolvency  of  the  estate,  other 
than  as  to  the  funds  then  under  the  control  of  the  county 
court  for  distribution  and  in  the  hands  of  the  administrator 
Davis ;  the  insolvency  of  the  plaintiff,  Elizabeth  Mary  Davis ; 
and  praying  that  the  funds  which  the  administrator  held 
should  be  retained  in  the  control  and  custody  of  the  court 
until  the  determination  of  that  action  for  possession  which 
the  heir,  Elizabeth  Mary,  had  brought.  The  heir  was  unsuc- 
cessful in  her  suit,  but  paid  the  costs  and  took  a  new  trial 
under  the  statute,  which  is  permitted  in  actions  of  ejectment. 
Afterwards  an  additional  petition  was  filed  in  the  county 
court  setting  up  what  was  called  a  claim  against  the  estate 
of  Robert  Richens,  and  itemized  under  the  head  of  expenses 
incurred  in  tmveling  and  obtaining  evidence  in  the  suit  of 
Davis  against  Pastorius  in  the  sum  of  $50.00,  and  for  attor- 
ney's fees  in  defense  of  the  suit,  amounting  to  f500.  The 
petitioner  pi'ayed  to  be  allowed  to  file  his  claim  for  $550  on 
behalf  of  the  estate  of  Maiy  W.  Pastorius  against  the  estate 
of  Robert  Richens.  The  petition  contained  altegations  in 
regard  to  the  character  of  the  suit,  the  cost  and  damage  which 
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llie  petitioner  and  testatrix  had  been  put  to  in  defending  it, 
alleged  disbui-sements  were  made,  and  pmyed  the  allowance 
of  this  claim  against  the  estate  of  Robert  Richens. 

This  brief  statement  will  show  the  character  of  the  con- 
trovei-sy  and  the  nature  of  the  claim  which  the  petitioner 
made,  which  was  sought  to  be  enforced  in  the  county  court 
and  on  which  the  appellant  insists  on  this  hearing.  A 
learned  and  possibly  accurate  argument  has  been  made  on 
the  question  whether  the  heir  is  liable  on  the  covenants  of 
warranty  of  the  ancestor,  and  what  facts  constitute  a  breach 
and  give  a  cause  of  action  against  the  heir.  The  character 
of  the  damages  for  which  the  heir  must  respond  and  the  lia- 
bility of  the  estate  for  those  damages  is  also  discussed.  We 
do  not  intend  to  dispose  of  any  of  these  propositions,  for  we 
do  not  regard  them  as  involved  in  this  controversy,  or  the 
case  as  one  which  calls  for  their  decision,  or  permits  their 
application.  If  the  petitioners  had  any  claim  at  all,  concern- 
ing which  we  express  no  opinion,  it  was  undoubtedly  an 
action  against  the  heir  and  possibly  against  the  administrator 
for  a  breach  of  the  covenant,  if  they  were  able  to  allege  and 
prove  the  existence  of  a  covenant,  and  the  facts  which  would 
show  that  it  had  been  broken.  We  are  unable  to  determine 
ill  this  proceeding  either  of  these  questions.  No  suit  for 
breach  of  a  covenant  was  brought  either  against  the  heir  or 
the  administrator,  nor  was  there  any  judgment  recovered 
against  either  on  this  or  any  other  cause  of  action.  It  is 
quite  possible  what  the  heir  did  may  have  amounted  in  law 
to  a  breach  of  the  covenant,  and  a  suit  therefor  might  possi- 
bly lie  against  either  or  both  of  the  parties.  Even  if  both 
are.  conceded,  still  we  do  not  understand  a  case  is  presented 
that  permits  the  appellant  to  file  in  the  county  court  as 
against  the  estate  a  claim,  and  have  it  allowed,  and  paid  out 
of  the  assets.  As  we  understand  the  law  governing  county 
courts  acting  as  courts  of  probate  under  proceedings  of  this 
description,  a  claim  properly  so  denominated  is  a  debt  of  the 
decedent,  or  at  least  a  claim  against  tlie  decedent  existingin  his 
lifetime,  and  which  the  parties  liave  a  right  to  file  against  the 
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estate,  have  allowed,  and  paid  out  of  the  property  which 
may  have  passed  into  the  hands  of  the  administrator.  We 
do  not  understand  that  an  unliquidated  claim  growing  out 
of  a  breach  of  a  covenant  of  warranty,  committed  by  the  heir 
of  an  ancestor,  is  of  the  description  requisite  to  entitle  the 
party  to  this  kind  of  a  remedy.  It  is  possible  the  petitioners 
might  have  commenced  a  suit  at  law  for  a  breach  of  the 
covenant,  and  might  either  in  that  or  in  some  other  proceed- 
ing, having  shown  themselves  entitled  to  it,  restrained  the 
administrator  from  paying  the  funds  to  the  heir,  or  the  heir 
from  receiving  them  until  the  determination  of  that  litiga- 
tion by  judgment  when  the  right  of  enforcement  might  have 
run  against  the  estate  which  the  administrator  held.  We  do 
not  intend  to  express  any  definite  opinion  about  the  right  or 
about  the  remedy,  and  only  hold  for  the  purposes  of  this  appeal 
that  the  petition  stated  no  claim  which  the  petitioner  was  enti- 
tled to  file  as  a  claim  against  the  estate  of  Robert  Richens, 
liave  allowed  as  such,  and  paid  at  the  time  when  his  petition 
was  filed  and  under  the  circumstances  then  existing.  The 
county  court  adjudged  the  plaintiff  was  without  right  to 
insist  upon  the  allowance  of  the  claim,  disallowed  it,  and 
denied  the  petition. 

We  are  unable  to  discover  any  error  in  the  judgment.    It 
will  therefore  be  affinned. 

Affirmed. 

Wilson,  J.,  not  sitting. 
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Haep£r  v.  Lockhart. 

1.  Evidence. 

Ordinarily,  proof  of  an  implied  contract  is  not  admissible  when  there 
is  an  allegation  and  proof  of  an  express  one.  Tet  when  both  par- 
ties agree  as  to  an  amount  to  be  paid  for  services,  but  dispute  with 
reference  to  the  time  which  that  sum  was  to  pay  for,  proof  of  the 
reasonable  value  of  the  services  rendered  may  be  given  as  an  aid  to 
tlie  court  in  determining  what  construction  to  put  upon  the  negoti- 
ations of  the  parties  and  the  true  interpretation  of  their  oral  con- 
tract 

2.  Agister's  Lien — Fobfeitctbb — Statutoby  Constbuction. 

It  is  provided  by  General  Statutes,  sec.  1035  (Mills*  Ann.  Stats., 
sec.  1514),  that  whenever  the  keeper  of  a  public  ranch  uses  or  allows 
to  be  used,  without  the  consent  of  the  owner,  any  animal  left  with 
him  to  be  i*anched  or  fed,  he  shall  forfeit  to  the  owner  all  raach  or 
stable  fees  which  may  be  due,  and  an  additional  sum  for  each  day 
such  animal  shall  have  been  used.  Under  this  provision,  which  is 
applicable  only  to  public  agistei*s,  a  keeper  who  has  used  some  of 
the  animals  intrusted  to  him  may  nevertheless  retain  a  lien  upon 
those  not  used. 

8.  Same— Pbactice— Offer  of  Pboof. 

A  plaintiff  in  replevin,  to  recover  animals  from  an  agister,  who  desires 
to  rely  on  the  above-mentioned  provision  of  the  statute,  is,  under 
the  circumstances  of  this  case,  bound  to  state  the  number  of  ani- 
mals used,  and  to  offer  his  proof  for  the  definite  purpose  of  reduc- 
ing the  amount  of  the  lien  which  the  defendant  would  be  entitled 
to  insist  on. 

Error  to  the  County  Court  of  Mesa  County. 

Mr.  John  H.  Croxton  and  Mr.  Henry  W.  Ross,  for 

plaintiff  in  error. 

No  appeai-ance  for  defendant  in  error. 

BisSELL,  J.,  delivered  the  opinion  of  the  court. 

Robert  Harper  was  the  owner  of  thirty-eight  jacks  and 
jennies,  which  he  placed  with  the  defendant  in  error,  Lock- 
hart, to  be  cared  for  during  the  winter  of  1898.     The  stock 
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were  to  be  kept  until  the  ensuing  June,  pastured  and  fed  at 
a  certain  price.  The  sum  to  be  paid  is  the  only  question  in 
dispute.  The  ownership  of  the  stock  is  conceded  ;  that  they 
were  cared  for  from  the  time  they  were  received  by  Lockhart 
until  June  is  admitted,  and  the  payments  which  the  owner 
made  on  the  bill  thus  contracted  are  undisputed.  At  the 
expiration  of  the  time  for  which  the  stock  was  placed  with 
Lockhart,  Harper  demanded  possession,  having  made  a  ten- 
der of  the  sum  which  he  admitted  to  be  the  balance  due. 
Lockhart  refused  to  surrender  and  assei-ted  a  lien  for  the 
unpaid  balance  of  the  price  which  he  claimed  was  to  be  paid 
for  the  service.  Harper  brought  this  suit  in  replevin  to 
recover  possession  and  damages  for  the  detention.  The  suit 
was  begun  before  a  justice  without  written  pleadings,  taken 
on  appeal  to  the  county  court,  where  judgment  was  rendered 
adversely  to  the  owner  of  the.  property  in  the  sum  of  $21,00, 
which  was  the  extent  of  the  rancher's  lien  on  the  property, 
and  one  cent  for  his  damages.  To  reverse  this  judgment 
this  writ  of  error  is  prosecuted. 

We  are  unable  to  discover  any  substantial  question  pre- 
sented other  than  one  which  spiings  from  the  difference  in 
the  story  told  by  the  two  parties  respecting  the  ti*ansaction 
or  contract.  As  we  view  it,  the  only  real  controvei-sy  is  over 
the  facts.  These  have  been  found  adversely  to  Harper,  who 
brought  the  replevin  suit,  and  since  there  is  evidence  in  the 
i-ecord  on  both  sides  of  the  question,  and  the  court  below 
was  entitled  to  find  either  way  thereon,  we  are  concluded  by 
its  judgment,  which  we  accept  as  final  and  determinative  of 
the  matter.     Ullman  v.  McCormic^  12  Colo.  553. 

With  this  premise  we  will  state  the  dispute.  When  Har- 
per came  to  Grand  Junction  to  place  his  stock  for  the  winter, 
he  fell  in  with  Lockhart  and  they  commenced  negotiations. 
One  of  the  principal  things  which  the  parties  discussed  was 
the  terms  on  which  the  stock  should  be  taken.  Whatever 
contract  was  made  between  Harper  and  Lockhart  rested  in 
parol.  A  dollar  and  a  half  was  the  sum  specified  for  the  care 
of  the  stock,  and  the  question  was  whether  the  agreement 
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was  $1.50  per  month  per  head,  or  $1.50  per  head  for  the  en- 
tire season.  There  is  no  conflict  in  the  evidence  in  regard 
to  the  fact  that  that  sum  was  named,  but  there  is  a  dispute 
about  the  period  which  the  price  should  cover.  Harper,  to 
maintain  his  contention,  produced  sundry  and  divers  receipts, 
which  took  on  somewhat  the  form  of  contracts,  signed  by 
Jesse  Lockhart,  a  son  of  the  defendant.  To  support  his  con- 
tention that  he  had  a  right  to  rely  on  these  contracts  and 
that  the  defendant  was  bound  thereby,  he  testified  to  a  con- 
vei*sation  with  Lockhart,  wherein,  as  he  claimed,  Lockhart 
admitted  that  Jesse,  his  son,  would  act  for  him  and  whatever 
he  did  would  be  satisfactory,  and  he  would  carry  out  any 
arrangement  the  son  might  make.  This  was  denied  by  Lock- 
hart, and  the  making  of  the  contract  in  the  form  in  which  it 
appeared  in  the  paper  was  likewise  denied  by  the  son,  who 
denied  his  agency.  This  difference  in  the  evidence  of  course 
calls  on  the  court  to  determine  whether  or  not  Jesse  Lock- 
hart was  the  agent  of  his  father,  authorized  to  act,  and 
whether  he  made  the  conti-act  as  it  was  presented,  and  so 
made  it  that  the  written  agreements  should  be  taken  to  em- 
body the  conclusion  of  the  parties.  The  court  evidently 
determined  no  such  authority  existed,  and  that  the  agree- 
ments were  not  contracts  which  would  bind  Lockhart,  and 
his  testimony  respecting  the  original  convention  was  entirely 
admissible.  We  find  enough  in  the  case  to  support  this  con- 
clusion, with  which  we  are  inclined  to  agi*ee.  Jesse  Lock- 
hart was  a  boy  of  twelve  years  of  age,  and,  like  all  other  sons 
of  men  who  are  running  ranches,  was  aiding  his  father  and 
doing  work  about  the  place  and  caring  for  stock  which  his 
father  might  receive.  It  is  quite  impossible  to  conclude  the 
father  intended  to  be  bound  by  whatever  armngement  an 
infant  of  tender  years  might  make  with  a  third  party,  when 
he  himself  had  substantially  agreed  upon  the  terms  before 
the  stock  was  driven  to  the  i-anch  and  turned  over  to  the  son. 
The  son  denied  that  he  made  any  such  arrangement  as  Harper 
testified  to,  and  averred  that  he  did  not  read  the  papers  at  all, 
but  supposed  he  was  signing  a  receipt  for  the  stock.    Having 
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reached  this  conclusion,  one  of  the  principal  points  argued 
before  us,  that  a  party  is  not  permitted  to  dispute  a  written 
agreement  or  introduce  any  evidence  per  contra,  is  wholly 
disposed  of.  Even  though  the  principle  be  conceded,  as  it 
must  be,  it  is  totally  inapplicable  to  the  case  made  by  the 
witnesses.  The  case  then  turns  on  what  occurred  between 
the  parties,  and  the  determination  of  what  the  agreement 
actually  was.  The  court  below  found  that  it  was  $1.50  per 
month,  and  that  the  owner  of  the  stock  owed  the  ranchman 
$21.00,  and  that  he  was  not  entitled  to  replevy  the  stock 
until  he  paid  it.  There  is  enough  evidence  in  the  record  to 
support  the  judgment.  Another  question  is  made  respecting 
the  proof  which  Lockhart  produced  as  to  the  value  of  those 
services,  and  the  general  charge  in  that  section.  The  owner 
insists  that,  having  set  up  an  express  contmct,  recovery  can- 
not be  had  on  an  implied  one.  Ordinarily,  proof  of  an  im- 
plied contract  is  not  admissible  when  there  is  allegation  and 
proof  of  an  express  one.  This  doctrine  was  recognized  in 
the  Rockwell  Stock  ^  Land  Company  v,  Castroni^  6  Colo. 
App.  528.  Conceding  this  proposition  does  not  necessarily 
make  it  error  for  the  court  to  admit  the  testimony.  In  the 
first  place,  there  was  a  grave  difference  between  the  parties 
as  to  what  the  conversation  or  what  the  contract  was.  In 
one  sense  it  was  not  definite  in  its  terms,  and  in  another  it 
was.  Both  parties  agree  as  to  the  amount,  $1.50,  and  th& 
dispute  was  with  reference  to  the  time  which  that  sum  would 
pay  for.  Neither  party  was  able  to  produce  exact  testimony 
on  that  proposition,  and  it  became  a  question  for  the  court 
to  decide  which  contention  was  right.  Under  these  circum- 
stances, it  infringes  no  rule  of  evidence  with  which  we  are 
familiar  to  permit  proof  to  be  given  of  the  reasonable  value 
of  the  services  rendered,  that  thereby  the  court  may  be  aided 
in  determining  what  construction  to  put  on  the  negotiation 
of  the  parties  and  the  true  interpretation  of  their  oral  con- 
tract. This  has  been  admitted  in  many  cases.  If  it  was 
inadmissible,  it  was  harmless,  because  the  case  was  tried  to 
the  court,  and,  there  being  evidence  which  would  support  its 
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finding  without  this,  the  case  could  not  be  reversed  because 
of  this  ruling. 

During  the  progress  of  the  trial  the  defendant  produced  a 
witness  named  Ciaik,  by  whom  the  plaintiff  attempted  to 
prove  he  had  seen  Lockhart  use  some  of  the  jacks  during  the 
winter.  This  evidence  was  offered  on  the  basis  of  a  statutory 
provision  (Genei*al  Statutes,  1883,  section  1035)  which  gener- 
ally enacts  that  whoever  keeps  a  public  ranch  and  uses  or 
allows  to  be  used,  without  the  consent  of  the  owner,  any  stock 
left  with  him  to  be  ranched  or  fed,  shall  forfeit  to  the  owner 
all  ranch  or  stable  fees  which  may  be  due,  and  an  additional 
sum,  to  be  collected  in  an  action  of  debt,  for  each  day  such 
animal  shall  be  used.  The  theory  on  which  the  testimony 
was  offered  was,  that  since  the  title  to  the  stock  was  con- 
ceded to  be  in  Harper,  and  the  orjly  right  which  Lockhart 
had  to  detain  it  was  because  of  his  agister's  lien  for  the  un- 
paid service,  if  the  plaintiff  in  the  suit  was  able  to  show  he 
had  no  lien  at  all,  because  he  had  forfeited  it  under  the 
statute,  he  must  necessarily  recover.  This  is  the  only  trouble- 
some question  in  the  case,  and  if  the  plaintiff  had  gone  fur- 
ther in  his  offer  we  sliould  be  inclined  to  reverse  the  case 
because  of  the  rejection  of  this  proof.  It  must  manifestly 
be  true  if  the  owner  brings  replevin  for  stock  which  is  de- 
tained by  another,  whose  only  right  of  detention  grows  out 
of  a  lien,  that  lien  either  never  existing  or  having  been  de- 
stroyed or  satisfied,  the  plaintiff  must  succeed.  Harper 
offered  to  prove  that  Lockhart  had  used  three,  four,  or  more 
of  the  jacks  without  the  consent  of  the  plaintiff.  This  would 
not  have  defeated  the  whole  lien  claim,  and  the  plaintiff 
would  only  succeed  in  his  suit  as  to  the  stock  used  and  not 
as  to  the  balance,  if  a  lien  existed.  According  to  the  terms 
of  the  statute,  the  agister  only  forfeits  his  lien  on  the  animal 
used,  and  Lockhart  would  still  have  had  a  right  to  detain 
the  balance  of  the  stock  for  the  unpaid  price.  Under  these 
circumstances  the  plaintiff  was  bound  to  definitely  state  how 
many  jacks  were  used,  and  he  was  also  bound  to  offer  his 
proof  for  the  definite  purpose  of  reducing  the  amount  of  the 
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lien  which  Lockhart  was  entitled  to  insist  on.  This  was 
not  the  offer,  but  it  was  an  offer  to  prove  the  use  of  the  jacks 
for  the  purpose  of  proving  damages.  In  addition  to  this 
difficulty,  the  plaintiff  did  not  go  far  enough  with  his  offer, 
and  make  proof  or  offer  to  make  proof  that  the  defendant 
came  within  the  designation  of  the  statute.  There  is  a  wide 
difference  between  the  private  individual  who  is  running  a 
i*anch  and  takes  a  particular  lot  of  stock  to  ranch  for  a  season, 
and  one  who  runs  a  stable  or  a  ranch  and  takes  stock  for  the 
general  public  and  whose  place  is  open  to  whosoever  may 
come  for  the  purpose  of  ranching  stock  or  stabling  it.  The 
statute  evidently  aims  at  people  who  keep  public  places.  Its 
specific  language  is  "a  public  ranch  or  stable."  This  lan- 
guage can  only  be  taken  as  intended  by  the  legislature  to  apply 
to  those  who  keep  stables  or  ranches  for  general  use,  and  take, 
the  contract  being  otherwise  acceptable,  whatever  stock  may 
be  offered  and  by  whomsoever  it  may  be  offered,  so  long  as  the 
parties  are  unobjectionable  and  willing  to  pay.  Manifestly, 
it  does  not  include  all  ranchmen  nor  all  stable  keepers. 
Under  these  circumstances,  we  are  not  able  to  reverse  the 
case  because  of  this  possible  error  which  the  court  permitted, 
since  the  plaintiff  did  not  go  far  enough  in  his  offer  to  show 
that  he  could  make  out  a  case,  which  would  bring  the  Lock- 
hart lien  within  the  terms  of  that  statute.  An  offer  to  make 
some  proof  which  is  admissible,  even  though  it  be  refused, 
will  not  be  enough  to  reverse  a  case,  unless  the  offer  include 
all  that  may  be  necessary  to  make  out  a  cause  of  action  or  a 
defense,  as  the  case  may  be.  If  the  court  had  received  this 
testimony,  it  would  have  amounted  to  nothing  without  the 
other  proof  which  was  not  offered.  Harper,  then,  is  in  no 
condition  to  insist  that  this  ruling  was  erroneous. 

The  discussion  disposes  of  every  substantial  question  which 
is  presented  by  the  record,  and  since  we  find  no  errors  inher- 
ing therein,  we  must  affirm  the  judgment,  which  is  accord- 
ingly done. 

Affirmed. 

Wilson,  J.,  not  sitting. 
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Harris  v.  The  Colorado  Trading  and  Transfer  Com- 
pany. 

Exceptions. 

An  exception  to  the  judgment  is  essential  to  obtain  a  review  of  the  case 
upon  the  testimony. 

Appeal  from  the  CourUy  Court  of  El  Paso  County. 

Mr.  J.  E.  Rockwell  and  Mr.  G.  W.  Mxjsser,  for  appel- 
lant. 

Messrs.  Blackmer  &  McAllister,  for  appellee. 
BissELL,  J.,  delivered  the  opinion  of  the  court. 

This  appeal  is  prosecuted  by  Harris,  who  was  an  inter- 
vener in  a  suit  brought  before  a  justice  by  The  Colorado  Trad- 
ing &  Transfer  Company,  against  a  firm  doing  business  under 
the  name  of  The  Princeton  Grocery  and  Produce  Company, 
and  originally  composed  of  Martin,  Smith  and  Howe.  Howe 
went  out  of  the  firm  prior  to  the  suit,  but  the  severance  of 
his  connection  is  wholly  immaterial.  It  occurred  about  the 
middle  of  April,  1894,  and  the  business  was  continued  by 
Smith  and  Martin  under  the  old  firm  name,  to  about  the  1st 
of  May.  At  this  time  the  firm  was  considerably  indebted  to 
divers  wholesale  dealers  and  grocers,  and  had  contmcted  a 
debt  with  Williams  &  Wood  in  Denver,  amounting  to  about 
$850,  and  one  to  the  appellee  for  $218.98.  About  the  time 
the  debt  to  Williams  &  Wood  was  contracted,  the  appellant, 
Harris,  who  represented  that  firm  as  a  traveling  salesman,  in 
writing  guaranteed  the  payment  of  the  debt.  There  was  no 
evidence  respecting  the  consideration  for  the  guaranty,  and 
the  fact  of  its  existence  is  only  stated  as  a  part  of  the  history 
of  the  case.  Harris  was  related  to  one  member  of  the  firm, 
and  probably  acted  from  a  desire  to  aid  his  relative  in  estab- 
lishing and  building  up  a  trade.     The  firm  became  somewhat 
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embari-assed  in  the  latter  part  of  April,  creditors  were  pressing 
them  for  money,  and  it  was  arranged  between  Smith,  Martin 
and  Harris  that  they  should  give  to  Harris  a  bill  of  sale  for 
the  stock  in  trade,  goods  on  hand  and  outstanding  book  ac- 
counts, to  secure  him  for  the  payment  of  the  Williams  & 
Wood  bill.  The  transaction  is  stated  by  Harris  and  some  of 
the  witnesses  as  being  a  tmnsfer  for  the  purposes  of  provid- 
ing for  the  guaranty  and  that  debt,  and  the  money  which 
Harris  received  would  appear  to  have  been  turned  over  to 
Williams  &  Wood  in  liquidation  of  the  debt.  This  does 
not  bear  on  the  question  in  controvei*8y.  The  case  was  tried 
before  the  justice,  and  Harris  succeeded.  It  was  then  taken 
by  appeal  to  the  county  court,  and  the  cause  again  tried  to 
the  court  without  a  jury.  That  court  rendered  a  judgment 
against  Harris  and  in  favor  of  the  attaching  creditors,  hold- 
ing the  transfer  invalid  and  the  attaching  creditors'  rights 
superior  to  those  of  Harris  under  his  bill  of  sale.  A  bill  of 
exceptions  was  prepared  and  signed,  but  it  contains  no  excep- 
tion to  the  judgment  entered. 

The  only  question  argued  on  this  appeal  and  presented  by 
the  briefs  of  counsel  is  as  to  the  suflBciency  of  the  change  of 
possession  from  the  firm  to  Harris  at  the  time  it  was  at- 
tempted to  cany  outthe  terms  of  the  tmnsfer  and  put  Harris 
in  as  the  actual  owner.  The  argument  is  to  the  proposition 
that  the  evidence  in  the  case  clearly  demonstrates  that  the 
change  of  possession  was  such  as  the  law  requires  to  make 
the  transaction  valid  as  against  purchasers  or  attachment 
creditoi's.  Appellant's  counsel  insist  that  the  transaction  is 
entirely  valid  under  the  various  decisions  of  this  state,  and 
that  the  court  erred  in  holding  the  transfer  fraudulent  as 
against  creditors.  It  is  the  only  question  presented  for  our 
consideration.  As  has  already  appeared  from  the  suggestion 
respecting  the  absence  of  an  exception  to  the  judgment,  we 
are  precluded  from  considering  this  question.  The  evidence 
is  not  before  us,  and  we  are  not  at  liberty  to  examine  it  for 
the  purpose  of  determining  whether  we  concur  with  the  trial 
coui*t  in  its  conclusions,  or  whether  in  our  judgment  the  evi- 
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dence  required  a  different  judgment.  The  question  has  been 
so  many  times  before  both  the  appellate  courts  of  the  state, 
and  the  matter  so  thoroughly  settled,  that  it  is  needless  to 
cite  the  authorities  which  decide  that  an  exception  to  the 
judgment  must  be  saved  in  the  bill  in  order  to  entitle  us  to 
review  the  case  on  the  testimony.  We  are  bound  to  assume 
there  was  evidence  enough  to  justify  the  court  in  reaching 
its  conclusion,  and  this  the  record  shows,  and  we  are  not  at 
liberty,  on  the  basis  of  our  own  convictions  respecting  it,  to 
reverse  the  judgment.  We  are  very  frank  to  say  that  we 
have  examined  the  record,  and  while  the  matter  is  not  free 
from  difficulty,  it  presents  no  such  case  as  must  be  made  to 
warrant  us  in  setting  up  our  judgment  against  that  of  the 
trial  court,  who  not  only  heard  the  evidence,  but  saw  the  wit- 
nesses and  formed  his  own  conclusion  respecting  their  hon- 
esty and  their  good  faith. 

Our  attention  is  called  to  no  error  which  requires  us  to 
reverse  the  judgment,  and  it  will  be  therefore  affirmed. 

Affirmed. 


The  X.  Y.  Irrigating  Ditch  Company  v.  The  Buffalo 
Creek  Irrigation  Company. 

1.  Appellate  Practice — Adjudication  of  Water  Rights. 

In  determining  what  degree  of  certainty  must  exist  in  the  evidence  to 
substantiate  a  given  fact,  appellate  courts  must  rely  almost  wholly 
upon  the  judgment  and  perception  of  nisi  priua  judges  and  the  in- 
struments they  employ,  whether  jurors  or  referees. 

2.  Same— Fact  Case. 

The  proof  upon  which  a  claimant  is  entitled  to  a  decree  in  a  statutory 
adjudication  of  priority  to  the  use  of  water  for  irrigation  is  com- 
mented upon  in  this  case,  and  the  decree  is  affirmed  upon  the  facts. 

Appeal  from  the  District  Court  of  Bent  County. 

Mr.  Chas.  E.  Gast  and  Mr.  Henry  A.  Dubbs,  for  appel- 
lant 
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Messrs.  Rogers  &  Shafroth,  for  appellee. 

Wilson,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  of  the  court  in  the  matter 
of  the  adjudication  of  priorities  to  the  use  of  water  in  water 
district  number  sixty-seven  (67). 

The  ditch  of  appellee  was  adjudged  to  have  priority  No.  5, 
for  an  appropriation  of  67.5  cubic  feet  of  water  per  second 
of  time,  and  that  of  appellant  was  decreed  priority  No.  11, 
for  an  appropriation  of  69  cubic  feet  of  water  per  second  of 
time. 

The  case  comes  before  us  on  the  exceptions  of  appellant 
solely  to  that  part  of  the  finding  and  decree  of  the  court 
which  relates  to  the  priority  of  the  ditch  or  canal  of  appellee. 

It  is  urged  on  behalf  of  the  appellant  and  assigned  as  error 
that  "  the  testimony  in  behalf  of  the  appellee  in  reference  to 
the  beneficial  application  of  water  to  the  land  was  so  uncer- 
tain, vague  and  indefinite  that  the  court  erred  in  rendering 
any  decree  whatever  on  behalf  of  the  appellee  ; "  but  counsel 
say  in  their  brief  that  the  sole  question  which  they  desire  to 
raise  upon  this  appeal  is :  "  What  degree  of  certainty  must 
exist  in  testimony  concerning  the  acreage  continuously  and 
beneficially  irrigated  to  warrant  a  court  in  entering  a  decree 
of  priority  for  an  irrigating  ditch  ?  " 

We  have  carefully  read  the  whole  record  before  us  with 
reference  to  this  objection. 

The  proceedings  for  the  adjudication  of  the  water  rights  in 
this  district  were  initiated  by  the  appellant  and  one  other 
owner  of  a  canal  by  a  petition  filed  November  24,  1893,  and 
a  referee  was  appointed  by  the  court  on  December  7th  fol- 
lowing. After  several  extensions  of  time  were  granted,  the 
referee  presented  a  report  on  February  1st,  1895,  and  on  Feb- 
ruary 26th  following,  the  court,  being  of  opinion  that,  "  on 
account  of  the  volume  of  the  record  herein,  the  difficult  ques- 
tions involved  and  the  magnitude  of  the  interests  to  be  af- 
fected," no  final  decree  should  be  rendered  until  the  court 
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should  have  "sufficient  time  for  full  examination  and  inves- 
tigation of  all  questions  of  law  and  fact  involved,"  entered 
up  an  interlocutory  decree  only  for  the  tempomry  guidance 
and  government  of  the  parties  interested. 

On  July  Ist  following,  the  court  rendered  its  final  decree 
sustaining  the  findings  of  the  referee  as  to  the  rights  of  the 
parties  to  this  appeal,  and  in  accordance  therewith. 

The  whole  proceedings  in  this  adjudication  seem,  so  far  as 
disclosed  by  the  record,  to  have  been  conducted  with  that 
caution  and  deliberation  which  was  demanded  by  the  impor- 
tant interests  at  stake.  The  report  of  the  referee  bears  evi- 
dence of  having  been  prepared  with  great  care,  and  displays 
an  intelligent  appreciation  and  knowledge  of  the  principles 
involved  in  the  reference.  His  conclusions  of  law,  so  far  as 
the  mattei-s  concerned  in  this  appeal  are  affected,  appear  to 
have  been  correct,  and  his  findings  of  fact  were  warranted 
by  the  evidence.  It  is  true  that  he  says  "  the  proofs  in  many 
oases  are  uncertain,  and  the  evidence  in  many  cases  amounts 
to  but  little  more  than  a  guess,"  and,  further  referring  spe- 
cially to  the  ditch  of  appellee,  "  the  evidence  is  very  unsatis- 
factory as  to  the  exact  number  of  acres  of  laud  irrigated  from 
this  ditch, — that  is,  the  number  irrigated  in  good  faith ; "  but 
in  his  findings  of  fact,  at  least  so  far  as  appellee  is  concerned, 
he  seems  to  have  made  due  and  full  allowance  for  any  defi- 
ciency of  positive  testimony. 

The  appellee  claimed  the  capacity  of  its  ditch  to  be  137,4 
cubic  feet  per  second,  and  that  by  it  an  appropriation  of 
water  sufficient  for  the  irrigation  of  about  sixty-five  hundred 
acres,  belonging  to  the  ditch  owners,  had  been  actually  made. 
There  was  also  testimony  of  two  witnesses  who  had  been  con- 
nected with  the  ditch  from  the  time  its  construction  was 
begun  in  September,  1884 — one,  the  president  of  the  com- 
pany, and  the  other  its  manager, — that  of  these  lands  there 
had  been  irrigated  through  this  ditch  from  three  to  four 
thousand  acres,  the  manager  stating  positively  that  all  of 
the  water  which  the  ditch  carried  had  been  applied  to  the 
land  lying  under  it.     If  this  be  true,  taking  the  capacity  of  the 
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ditcb  at  only  104.49  cubic  feet  per  second,  as  found  by  the  ref- 
eree, this  water  so  applied  was  sufficient,  according  to  the  evi- 
dence, for  the  irrigation  of  nearly  six  thousand  acres. 

The  referee  found,  however,  that  there  had  been  irrigated 
from  this  ditch  only  three  thousand  acres ;  that  this  amount 
of  land  would  require  54  cubic  feet  for  its  irrigation ;  and 
that,  allowing  for  seepage  and  evaporation,  there  would  be 
required  at  the  headgate  67.5  cubic  feet  per  second  of  time. 
Tliis  finding  was  approved  by  the  court  and  decree  rendered 
accordingly. 

We  must  confess  our  inability  to  give  a  definite  answer  to 
the  question  suggested  by  counsel  for  appellee,  and  which 
they  say  is  the  sole  one  desired  to  be  raised  on  this  appeal. 
This  must  depend  upon  the  facts  of  each  particular  case, 
upon  the  character,  intelligence,  interest  and  opportunities 
for  information  of  the  witnesses,  as  well  as  their  manner  of 
testif3ing,  upon  the  length  of  time  over  which  the  proofs  are 
required  to  extend,  upon  the  topographical  features  of  the 
land  in  controvei"sy,  and  upon  numerous  other  incidents 
which  occur  to  the  individual  as  the  occasion  presents  itself 
in  the  every  day  business  of  life.  To  determine  what  amount 
or  degree  of  certainty  must  exist  in  testimony  to  substantiate 
a  given  fact,  appellate  coui-ts  must  rely  almost  wholly  upon 
the  judgment  and  perception  of  nisi  prius  judges,  and  the 
instruments  which  they  employ,  whether  jurors  or  referees. 

It  is  urged  upon  us  that  the  custom  of  appellant  to  keep 
memoranda,  based  upon  actual  surveys  and  made  during  the 
irrigating  seasons,  so  as  to  show  precisely  what  acreage  had 
been  irrigated  in  each  year  and  its  particular  location,  in  what 
crops  particular  tracts  had  been  planted,  and  how  much  of 
each  forty  acre  tract  had  not  been  or  could  not  be  irrigated, 
or  was  used  for  buildings,  cattle  enclosures  or  other  purposes, 
is  the  proper  pi*actice  to  be  pursued  by  appropriators  of  water. 

This  practice  cannot  be  too  highly  commended,  and,  if 
more  generally  followed,  would  render  proof  in  such  cases  as 
this  much  easier  and  more  certain,  as  well  as  save  much  time 
and  trouble  to  courts  and  judges.     This  court  must  confine 
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itself  strictly,  however,  to  its  commendation  and  approval  of 
this  most  laudable  method  of  preserving  accurate  testimony. 
It  cannot  declare,  in  the  face  of  the  fact,  that  disastrous  con- 
sequences would  in  many  cases  assuredly  follow,  that  the 
proof  necessary  to  maintain  water  rights,  which  affect  inter- 
ests of  some  immense  value  in  this  state,  must  be  measured 
by  such  a  standard  only,  and  stand  or  fall  thereby.  Such  a 
rule  would  be  especially  inequitable  and  unjust  to  the  earl}^ 
appropriatore  of  water.  They  were  the  pioneera  of  their  re- 
spective localities,  and  founded  their  homes  when  the  supply  of 
water  was  abundant, — in  excess  of  all  demands, — and  neither 
law,  custom  nor  necessity  required  them  to  keep  an  accurate 
account  of  the  quantity  of  water  used  or  the  amount  of  land 
cultivated  or  irrigated. 

It  should  be  remembered,  too,  as  pei-tinently  suggested  by 
counsel  for  appellee  themselves,  "  that  in  the  early  years  of 
water  adjudications  in  this  state,  priorities  were  decreed 
upon  the  capacity  of  the  ditches'^  During  those  yeara  the 
information  acquired  and  preserved  by  the  use  of  this  cus- 
tom would  not  have  been  material  in  determining  the  quan- 
tity of  water  to  which  an  appropriator  was  entitled. 

We  would  be  very  reluctant  at  any  time  to  set  aside  the 
decree  of  a  court  on  the  ground  that  it  is  not  supported  by 
the  evidence  where,  as  in  this  case,  it  appears  to  have  been 
rendered  only  after  long  and  careful  consideration  and  de- 
liberation. 

After  a  full  examination  of  this  record,  we  are  unable  to 
perceive  any  error,  and  it  is  therefore  ordered  that  the  judg- 
ment and  decree  be  affirmed. 

Affirmed. 


1897.]  Habdwabe  Company  v.  Yankee.  443 


The  Lee-Clark-Andreesen  Hardware  CoMPANr  v. 

Yankee. 

1.  Etibbnob. 

The  action  being  on  an  alleged  verbal  promise  of  the  defendant  to 
assume  the  debts  of  a  firm,  which  assumption  was  denied  by  the 
defendant,  it  was  not  improper  to  admit  proof  of  any  circumstances 
throwing  light  on  the  question  and  assisting  the  jury  in  determin- 
ing which  of  the  parties  told  the  truth. 

2.  Same. 

A  witness  who  is  a  party  to  the  action  has  a  right  to  explain  why  he 
made  a  remark  testified  to  by  witnesses  of  the  other  party  and 
what  he  meant  by  it. 

3.  Same— Cboss-Examination. 

It  is  not  error  to  refuse  to  permit  the  plaintiff,  on  cross-examination  of 
the  defendant  while  on  the  witness  stand,  to  inquire  why  he  did 
not  answer  a  letter  concerning  which  there  was  no  testimony  in  the 
examination  in  chief. 

4.  Same. 

Statements  made  in  a  conversation  between  third  persons  are  not  admis- 
sible in  evidence  against  a  pai*ty  who  was  not  present. 

6.  Same — Impeachment  of  Witnesses — Practice. 

Trial  in  Denver.  Plaintiff  introduced  the  depositions  of  two  witnesses, 
residents  of  Salt  Lake  City,  Utah.  Defendant  introduced  evidence 
impeaching  their  veracity.  Plaintiff  had  no  notice  that  such  im- 
peaching testimony  would  be  introduced,  but  made  no  attempt  to 
avail  himself  of  such  relief  as  he  might  have  been  entitled  until 
after  verdict,  by  motion  for  new  trial.    Held^  too  late  to  be  available. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  John  Hipp  and  Mr.  Oscar  Reuter,  for  appellant. 

Mr.  Charles  J.  Hughes,  Jr.,  and  Mr.  Tyson  S.  Dines, 
for  appellee. 

Wilson,  J.,  delivered  the  opinion  of  the  court. 

Appellant  was  the  plaintiff  in  this  suit.     In  May,  1890, 
W.  J.  King  and  E.  S.  Yankee,  a  son  of  appellee,  formed  a 
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copartnership  for  the  purpose  of  carrying  on  the  hardware 
business  in  the  city  of  Salt  Lake  under  the  firm  name  of 
King  &  Yankee.  The  capital  stock  was  $10,000,  all  of  which 
was  furnished  by  appellee  by  a  loan  of  $5,000  to  each  of  the 
partnei*8.  During  the  course  of  the  business  the  firm  became 
indebted,  among  othei's,  to  the  plaintiff,  and  also  to  the  appel- 
lee in  the  additional  sum  of  about  $1,500.  In  November, 
1891,  King  retired  from  the  firm.  The  business  was  contin- 
ued for  some  time  under  the  same  firm  name,  when  it  was 
entirely  discontinued,  leaving  a  number  of  debts  of  the  firm 
unpaid.  King  claims  that  he  transferred  his  interest  in  the 
business  to  appellee  in  consideration  of  his  agreement  and 
promise  to  assume  and  pay  the  indebtedness  of  the  firm. 
Appellee  denies  this  in  toto^  and  claims  that  the  only  interest 
which  he  ever  had  in  the  firm  was  as  a  creditor  and  that 
which  he  felt  in  the  success  of  his  son.  Plaintiff,  a  creditor 
of  the  firm,  instituted  suit  to  recover  from  the  appellee  the 
amount  of  the  firm  debt  to  it,  relying  upon  the  promise 
alleged  to  have  been  made  by  defendant  to  King.  On  the 
trial  of  the  case  much  testimony  was  introduced,  and  it  was 
very  conflicting  and  contradictory.  The  alleged  promise  by 
defendant  to  King  was  not  in  writing,  and  there  were  no 
witnesses  claimed  to  be  present  when  it  was  made.  Upon 
the  trial  the  verdict  was  in  favor  of  defendant,  and  judgment 
was  rendered  accordingly. 

There  are  six  assignments*  of  error,  all,  save  one,  being  to 
the  action  of  the  court  in  admitting  improper,  or  refusing  to 
admit  proper,  testimony.  The  first  eiTor  assigned  is  that  the 
court  permitted  the  defendant  to  testify  that  he  loaned  King 
$5,000  with  which  to  go  into  the  business,  and  that  the  same 
was  then  unpaid.  The  gist  of  the  action  being  the  alleged 
verbal  promise  of  defendant  to  assume  the  debts  of  the  firm, 
and  that  being  denied  by  defendant,  the  testimony  extended 
over  a  wide  range.  This  was,  it  seems  to  us,  necessarily  so 
from  the  very  nature  of  the  case,  and  it  was  not  improper  to 
admit  proof  of  any  circumstances  which  would  throw  any 
light  whatever  upon  the  question  and  assist  the  jury  in  deter- 
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mining  which  of  the  two  parties  told  the  truth.  Viewed  in 
this  light,  this  was  a  circumstance  which,  although  not 
directly  connected  with  nor  material  to  the  point  at  issue, 
might  have  some  weight  when  considered  in  connection  with 
other  circumstances,  and  was  not  improper  to  be  sliown* 
The  trial  seems  to  have  involved  an  inquiry  into  defendant's 
entire  connection  with  the  firm,  and  his  loan  to  8tai*t  the 
business  was  a  part  of  it. 

Appellant  complains  that  defendant,  whilst  testifying  as 
witness  in  the  cause,  was  permitted  to  explain  why  he  had 
said  to  one  of  plaintiffs  witnesses,  in  speaking  of  the  firm, 
"  There  will  be  no  more  money  squandered."  The  fact  of 
this  remark  being  made  was  first  brought  out  by  plaintiff  ia 
examination  of  one  of  its  witnesses,  and  it  should  not  com- 
plain that  the  court  permitted  the  witness  to  explain  why  he 
made  the  remark  and  what  he  meant  by  it.  In  any  event, 
we  can  conceive  of  no  possibility  by  which  the  plaintiff  waj« 
injured  or  prejudiced  by  this  testimony,  especially  in  view  of 
the  answer,  in  which  defendant  attempted  no  explanation  of 
how  the  money  was  squandered. 

We  do  not  think  that  the  court  erred  in  refusing  to  per- 
mit plaintiff,  in  its  cross-examination  of  the  defendant  while 
on  the  witness  stand,  to  interrogate  him  as  to  why  he  did  not 
reply  to  a  letter  from  one  J.  W.  Judd,  who  testified  as  a  wit- 
ness on  behalf  of  plaintiff,  and  who  appeal's  to  have  been  an 
attorney  for  plaintiff, — it  being  alleged  that  Judd  had  stated 
in  this  letter  that  he  (defendant)  had  agreed  to  assume  the 
debts  of  the  firm.  We  think  that  the  contention  of  defend- 
ant is  coirect  in  regard  to  this  ruling  of  the  court.  It  was 
not  proper  cross-examination,  there  being  no  testimony  brought 
out  in  the  examination  in  chief  as  to  any  such  letter,  or  as 
to  anything  bearing  even  remotely  upon  it.  Moreover,  this 
was  not  material  nor  relevant.  The  fact  the  defendant  had 
received  such  a  letter  from  Mr.  Judd,  and  failed  to  reply  to 
it,  could  not  have  bound  defendant  in  any  manner.  Judd 
was  not  a  party  to  this  suit,  and  not  even  a  creditor  of  the 
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firm  ;  and  hence  the  reasons  of  defendant  for  such  failure  to 
reply  were  even  less  material. 

The  fourth  error  assigned  is  to  the  action  of  the  court  in 
striking  out  the  answer  to  the  second  direct  interrogatory 
in  the  deposition  of  J.  W.  Judd.  This  answer  detailed  a 
conversation  between  the  witness  and  E.  S.  Yankee  as  to  the 
business  of  the  firm.  Defendant  was  not  present  at  this  con- 
vei-sation,  and  therefore  could  not  have  been  bound  or  af- 
fected by  any  statements  that  were  made.  The  answer  was 
properly  stricken  out. 

The  sixth  and  last  assignment  of  error  presents  a  more 
serious  question.  Two  of  the  principal  witnesses  on  behalf 
of  plaintifiE  were  residents  of  Salt  Lake  City,  and  their  testi- 
mony was  taken  by  deposition.  During  the  trial  an  attempt 
was  made  to  impeach  them,  and  two  witnesses  on  the  part  of 
defendant,  who  were  also  residents  of  the  same  city,  but  who 
appeared  in  person,  testified  that  the  general  reputation  of 
each  of  them  for  truth  and  veracity  in  the  neighborhood 
where  he  lived  was  bad.  Defendant  moved  to  set  aside 
the  verdict  and  for  a  new  trial,  alleging  surprise  on  this 
account  which  ordinary  prudence  could  not  have  guarded 
against,  and  in  support  thereof  presented  the  affidavits  of  a 
number  of  reputable  citizens  of  Salt  Lake  to  the  efifect  that 
the  general  reputation  of  the  witnesses  sought  to  be  im- 
peached was  good.  The  motion  was  denied.  Counsel  for 
plaintifiE  insist  with  much  force  and  reason  that  the  circum- 
stances of  this  case  were  such  as  to  sustain  a  plea  of  genuine 
surprise,  and  that  the  motion  should  have  been  granted. 

The  trial  was  had  in  the  city  of  Denver,  although  the  con- 
troversy was  founded  upon  facts  and  occurrences  which  took 
place  in  Salt  Lake  City,  in  another  state,  and  distant  eight 
hundred  miles.  It  is  further  urged  that  the  witnesses  were 
not  present  at  the  trial,  having  testified  by  depositions  taken 
sometime  previously,  and  that,  neither  at  this  time,  nor  at 
any  time  prior  to  the  moment  of  the  introduction  of  the  tes- 
timony complained  of,  was  any  intimation  ever  given  that 
their  credibility  would  be  questioned  or  attacked ;  that  the 
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plaintiff  was  a  resident  of  Omaha,  and  that  neither  it  nor 
its  attorneys,  who  resided  at  Denver,  were  presumably  ac- 
quainted with  the  witnesses  so  as  to  ascertain,  at  a  moment's 
notice,  whether  or  not  the  testimony  as  to  the  character  of 
the  witnesses  could  be  refuted,  and  it  would  then  have  been 
impossible  to  secure  the  attendance  at  this  trial  of  such  wit- 
nesses. This  argument  is  a  strong  one,  and  the  facts  present 
a  condition  of  affairs  which  should  appeal  most  forcibly  to 
the  discretion  of  a  trial  court.  It  is  true,  as  a  general  rule, 
that  parties  to  a  suit  are  presumed  to  know  the  law  as  appli- 
cable to  their  respective  rights  and  privileges,  including  the 
legal  manner  and  method  of  proof  thereof,  and  also  to  be 
prepared  to  meet  any  contingency  which  may  properly  arise 
at  the  tiial.  It  is  also  true  that  either  party  has  a  right  to 
introduce  testimony  of  witnesses  impeaching  the  character 
for  truth  and  veracity  of  his  adversary's  witnesses,  and  that 
no  statute  nor  rule  of  practice  requires  him  to  give  to  the 
other  party  previous  notice  thereof.  Yet  it  is  equally  a  fact 
that  all  witnesses  are  presumed  to  be  truthful  until  the  con- 
ti*ai-y  is  shown,  and  in  the  absence  of  any  intimation,  sugges- 
tion or  circumstance  to  indicate  that  an  attempt  may  be  made 
at  a  trial  to  impeach  the  character  of  his  witnesses,  a  party 
may,  to  some  extent  at  least,  rely  upon  this  presumption. 

The  issues  of  fact  involved  in  the  suit  are  disclosed  in  the 
pleadings.  The  right  to  offer  impeaching  testimony  is  a  legal 
privilege,  which  may  or  may  not  be,  and  in  fact  is  seldom, 
exercised,  and  the  intention  of  neither  party  in  respect  to  it 
is  so  disclosed.  It  would  be  unreasonable  to  require  the  par- 
ties to  always  come  prepared  with  a  host  of  witnesses  to  prove 
the  facts  of  his  case,  and  also  with  an  additional  host  to 
uphold  their  character  for  truth  and  veracity.  Such  a  rule 
would  entail  upon  litigants  a  burdensome  expense  that  would 
amount  in  some  cases  to  a  denial  of  justice,  and  that  would 
tend  in  all  to  bring  into  disrepute  both  the  courts  and  the 
law.  It  would  be  in  a  last  degree  inconvenient  and  mischie- 
vous.     Wilson  V.  Clark,  27  Miss.  270. 

Before,  however,  a  party  in  a  case  of  this  character  can 
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be  permitted  a  new  trial,  there  is  a  duty  devolving  upon  him 
which  it  must  first  appear  that  he  has  properly  performed.  It 
must  be  shown  that  immediately  when  the  cause  of  surprise 
arose,  he  made  objection,  or  called  the  matter  to  the  atten- 
tion of  the  trial  court,  and  promptly  sought  to  avail  himself 
of  some  legal  relief  to  which  he  might  be  entitled.  It  is  not 
sufficient  that  he  held  the  fact  of  this  surprise  as  a  secret  in 
his  own  bosom,  and  make  no  manifestation  of  it  until  after 
the  verdict  is  rendered,  and  he  discover  that  it  is  against 
him.  If  the  rule  were  otherwise,  it  would  result  in  giving 
an  unfair  advantage  to  the  surprised  party.  It  would  be 
difficult  to  bring  about  the  final  determination  of  a  cause  if 
this  mode  of  practice  were  permitted  to  shrewd  and  able 
counsel.  This  view  of  the  question  is  sustained  not  only 
by  all  of  the  authorities  to  which  our  attention  has  been 
called,  but  by  all  with  which  we  are  familiar.  Shipp  v. 
Suggett^  9  B.  Mon.  5 ;  Bragg  v.  City  of  Moherly^  17  Mo.  App. 
221 ;  Davidson  v.  Wheeler,  17  R.  I.  436 ;  Dueher  Watch  Case 
Mfg.  Co.  V.  Lapp,  35  111.  App.  374 ;  Hoskins  v.  Eight,  95 
Ala.  284. 

In  this  case  plaintiff  did  not,  at  the  time  of  the  introduc- 
tion of  the  testimony  complained  of,  nor  at  any  time  until 
after  verdict,  so  far  as  appears  from  the  record,  take  any 
exception  or  make  any  objection  to  it,  or  offer  any  remon- 
strance against  it,  or  manifest  any  surprise  by  word  or  act. 
If  surprised,  and  the  evidence  were  deemed  material,  the 
court  might,  upon  application  by  plaintifif,  have  granted  a 
temporary  postponement  of  further  proceedings  until  the  plain- 
tiff could  prepare  to  properly  meet  this  unexpected  testimony, 
or  it  might  have  allowed  a  continuance,  or  plaintiff  might 
have  taken  a  nonsuit.  Plaintiff  allowed  the  trial  to  proceed, 
however,  without  seeking  any  relief  from  its  alleged  embar- 
rassment, and  did  not  make  its  surprise  known  to  the  court 
until  after  it  had  taken  the  chance  of  a  verdict  in  its  favor 
and  failed.  The  plaintiff  waived  its  surprise  by  its  own 
neglect,  failure  or  refusal  to  invoke  its  proper  remedy,  and 
this  court  will  not  undertake  to  interfere  with  the  discretion 
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of  the  trial  court  in  refusing  to  grant  a  new  trial  in  such 
case.     The  motion  therefor  was  properly  denied. 
The  judgment  will  be  affirmed. 
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Dbbtob  akd  CBBDrroR— Fraudulent  Convetakcks. 

Debtors  have  the  right  to  prefer  their  creditors  when  there  are  no  out- 
standing liens,  and  if  the  transaction  is  untainted  by  fraud,  the 
fact  that  one  creditor  was  preferred  over  another  gives  the  judg- 
ment creditor  no  legal  cause  to  complain  nor  right  to  set  aside  the 
conveyance.  The  facts  are  reviewed  and  held,  while  suggestive  of 
fraud,  insufficient  to  warrant  a  reversal  of  the  judgment  in  favor 
of  the  defendant. 

Appeal  from  the  District  Court  of  Arapahoe  County, 

Mr.  Geo.  F.  Dunklbe  and  Mr.  O.  E.  Jackson,  for  ap- 
pellant. 

Mr.  B.  F.  Harrington,  for  appellees. 
Bissell,  J.,  delivered  the  opinion  of  the  court. 

This  bill  was  filed  by  the  appellant,  Otis,  against  Mrs.  Rose 
and  her  daughter,  Mrs.  Riddle,  to  set  aside  a  conveyance  of 
property  made  in  the  early  part  of  1893,  which  had  thereto- 
fore stood  in  the  name  of  Mrs.  Rose.  According  to  the  aver- 
ments of  the  bill  and  the  proof  ofiEered  by  the  plaintiff  on  the 
trial,  Otis  had  been  employed  by  Mi-s.  Rose,  and  had  worked 
until  his  wages  reached  a  considerable  sum.  He  brought 
suit  against  Mrs.  Rose,  and  obtained  a  judgment,  in  1888, 
for  $1,121,  from  which  an  appeal  was  prosecuted  to  the 
supreme  court,  the  cause  reversed  and  sent  back  for  a  new 
trial.  It  was  retried  in  April,  1893.  The  case  went  to  the 
jury  on  the  22d  of  that  month,  and  resulted  in  a  verdict 
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for  Otis  in  the  sum  of  $1,649.61.  He  issued  an  execution, 
which  was  returned  niUla  hona^  and  thereupon  filed  this 
hill,  charging  the  conveyance  had  been  made  with  the  in- 
tent to  defraud  creditors,  and  particularly  to  prevent  him 
from  collecting  his  judgment.  It  appeared  from  the  evi- 
dence that  the  deed  between  Mrs.  Rose  and  Mrs.  Riddle 
was  prepared  in  the  early  part  of  January,  1893,  was  not 
acknowledged  until  the  4th  of  February,  nor  recorded  by 
Mrs.  Riddle  until  the  day  the  case  was  submitted  to  the 
jury.  There  was  no  other  proof  offered  by  the  plaintiff 
which  in  any  wise  tended  to  establish  the  allegation  of 
fraud  or  the  making  of  a  conveyance  with  the  intent  to 
defraud  creditors,  and  the  allegations  rested  for  their  sup- 
port almost  entirely  on  the  presumption  which  might  at- 
tach from  the  circumstances  of  the  conveyance,  the  relation 
of  the  parties,  the  withholding  of  the  deed  from  record, 
and  its  filing  on  the  very  day  the  case  went  to  the  jury 
on  the  second  trial.  On  the  conclusion  of  the  plaintiff's 
case,  the  defendant  moved  for  a  nonsuit,  which  was  de- 
nied, and  the  case  closed  on  the  introduction  of  some 
testimony  on  the  part  of  the  defendants  to  support  an 
affirmative  allegation  that  the  conveyance  was  in  good  faith 
and  for  an  adequate  consideration.  To  support  it  they 
offered  evidence  which  tended  to  show  that  Mrs.  Rose  had 
been  twice  married,  her  fii-st  husband  being  Dr.  Coot,  whose 
home  was  in  London,  Canada.  According  to  the  testimony 
of  Mrs.  Rose  and  her  daughter,  he  left  them  some  property, 
from  which  was  realized  a  little  upwards  of  $1,500  as  the 
share  belonging  to  the  daughter,  Josephine  Riddle.  The  tes- 
timony tended  to  show  that  this  money  came  into  the  mother  s 
possession  through  the  executor,  was  appropriated  to  her  own 
use  in  1867  and  1869,  and  amounted  in  round  numbers  to 
the  sum  stated.  There  was  evidence  produced  by  the  defend- 
ant which  tended  to  show  that  the  mother  had  agreed  when 
her  daughter  became  of  age  to  repay  this  sum  with  interest, 
but  at  no  specified  rate,  and  at  the  time  of  the  transaction 
between  the  mother  and  her  daughter  it  was  figured  up  and 
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amounted,  as  they  estimated  it,  to  nearly  $5,000,  which  was 
the  consideration  expressed  in  the  deed.  To  make  up  the 
total  as  they  had  figured  it,  the  daughter  paid  the  mother 
some  $300  in  cash.  On  this  testimony  the  court  entered 
judgment  for  the  defendants,  and  from  it  Otis  prosecutes 
this  appeal.  The  only  real  basis  for  the  appeal  is  that  the 
judgment  is  unsupported  by  the  testimony,  and  that  it  so 
clearly  appeai-s  from  the  record  that  the  transaction  was  one 
entered  into  and  completed  for  the  express  purpose  of  defeat- 
ing the  appellant,  and  the  defendants  so  signally  failed  to 
show  a  suflBcient  consideration  for  the  transfer,  that  the  judg- 
ment should  be  reversed,  and  the  appellant  should  have  judg- 
ment setting  aside  the  conveyance.  It  is  argued,  and  with 
a  good  deal  of  force,  that  the  circumstances  of  the  transfer, 
which  were  almost  exactly  coincident  with  the  recovery  of 
the  judgment,  the  want  of  any  adequate  consideration  paid 
at  the  time,  and  the  fact  that  the  consideration  appeared  to 
be  the  liquidation  of  a  stale  and  ancient  claim,  which  was 
probably  unenforcible  as  between  the  parties,  so  clearly  estab- 
lishes the  fraudulent  arrangement  between  the  grantor  and 
the  grantee  as  to  entitle  the  plaintifif  to  a  judgment  setting 
aside  the  deed.  The  general  principles  which  the  appellant 
invokes  to  maintain  his  contention  are  tolerably  well  settled, 
and,  ordinarily,  a  transfer  of  property  in  the  settlement  of 
ancient  claims  which  are  without  a  very  evident  foundation 
are  held  fraudulent.  The  trouble  is  that  we  are  not  at  liberty 
to  assert  our  own  conclusions,  based  on  the  evidence,  as 
against  the  judgment  of  the  trial  court,  who  heard  the  wit- 
nesses and  found  the  facts  adversely  to  the  appellant's  claim. 
If  the  court  below  was  well  satisfied  from  the  testimony  that, 
in  point  of  fact,  the  claims  existed  and  were  equitable,  and 
that  the  conveyance  was  made  to  pay  what  was  just,  we  are 
without  the  right  to  assert  our  convictions  against  those 
entertained  by  the  trial  court,  whose  specific  function  it  is  to 
pass  on  the  weight  and  sufficiency  of  testimony  and  deter- 
mine where  the  right  and  the  truth  lies.  We  are  very  frank 
to  say  that  the  motion  for  a  nonsuit  should  have  been  granted. 
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The  plaintiff  made  no  case  which  entitled  him  to  relief.  The 
simple  proof  of  the  recovery  of  the  judgment  and  the  execu- 
tion of  the  deed,  and  its  delivery  at  about  the  time  the  judg- 
ment was  rendered,  in  and  of  itself  furnishes  no  basis  to  set 
aside  a  transfer.  Debtors  have  a  right  to  prefer  particular 
creditors  when  there  are  no  outstanding  liens,  and  if  the  trans- 
action is  untainted  by  fi*aud,  the  fact  that  the  debtor  has 
paid  one  creditor  in  place  of  another  gives  the  one  recover- 
ing judgment  no  legal  cause  to  complain,  nor  right  to  set 
aside  the  conveyance.  It  is  quite  true  that  when  the  appel- 
lees undertook  to  show  an  adequate  consideration,  the  claims 
which  they  attempted  to  prove  raise  a  very  grave  suspicion 
respecting  the  bona  fides  of  their  conduct,  and  if  the  court 
had  concluded  from  the  evidence  that  the  debt  asserted  by 
Mrs.  Riddle  and  admitted  by  Mrs.  Rose  was  unjust  and  had 
no  existence  as  a  matter  of  fact,  we  should  have  had  no  hesi- 
tation whatever  in  accepting  his  conclusions  and  affirming 
any  judgment  which  he  might  have  entered.  The  testimony 
leads  us  to  suspect  that  the  transaction  was  not  fair,  as  the 
daughter  contended  it  to  be,  and  it  had  very  much  the  appear- 
ance of  one  entered  into  between  near  relations  for  the  pur- 
pose of  protecting  property  and  preventing  a  creditor  from 
enforcing  a  just  debt.  But  whatever  our  own  impressions 
may  be,  we  are  controlled  by  the  conclusions  of  the  trial 
court,  and  since  there  is  evidence  in  the  record  on  which  it 
can  be  sustained,  and  it  is  not  clearly  and  unmistakably  with 
the  plaintiff,  we  cannot  attempt  to  enforce  our  own  judgment 
respecting  it. 

Since  this  is  practicall}'-  the  only  question  presented  by  the 
record,  we  are  compelled  to  affirm  the  judgment. 

It  must  not  be  supposed  by  the  parties  that,  although  we 
have  failed  to  discuss  the  legal  propositions  suggested  by  the 
briefs,  we  are  unmindful  of  the  questions  presented  in  the 
argument,  for  we  have  taken  the  trouble  to  examine  the  law 
applicable  to  such  cases,  and  while  we  agree  with  most  of  the 
propositions  which  the  appellant  presents,  we  are  still  met  by 
the  un surmountable  difficulty  that  though  the  law  is  clearly 
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and  accurately  stated,  there  must  be  a  fiuding  of  fact  by  the 
trial  court  for  the  complaining  party,  or  we  must  conclude 
that  the  testimony  both  justified  and  compelled  a  finding  for 
him,  in  order  to  make  a  case  to  which  the  law  can  be  applied. 
When  we  conclude  that  the  plaintiff  did  not  make  out  a  case, 
that  the  evidence  did  not  necessarily  compel  the  trial  court 
to  make  a  finding  for  him,  and  we  are  not  constrained  by  its 
force  and  cogency  to  hold  the  trial  court  erred  in  its  conclu- 
sions, the  judgment  must  be  affirmed. 

We  are   unable  to  discover  an  error  which  warrants  a 
reversal. 

Affirmed. 


Clabk  bt  al.  v.  Dreyer  bt  al. 

1.  RspLsviK  BoKD — ^Liability  op  Subbties. 

Plaintiff  got  possession  of  goods  under  a  writ  of  replevin.  Judgment 
as  originally  entered  was  in  favor  of  the  defendant  for  costs.  Af- 
terwards the  defendant,  without  notice  to  the  sureties  on  the  re- 
plevin bond,  moved  for  and  obtained  a  judgment,  nunc  pro  tune^  for 
the  return  of  the  property  or  its  value  at  a  sum  found.  Held^  that 
the  sureties  on  the  bond  must  respond  under  the  nunc  pro  tunc 
judgment. 

2.  Samb. 

Whenever  sureties  obligate  themselves  to  the  performance  of  an  act 
which  is  dependent  on  judicial  proceedings,  the  liability  is  assumed 
ivith  reference  to  the  power  of  the  court  to  do  any  and  all  things 
within  the  scope  of  its  authority  which  may  be  done  in  the  ordinary 
and  regular  prosecution  of  the  suit. 

8.  Same — ^Pleadings  and  Evidence. 

The  pleadings  and  proofs  in  this  case  are  considered  and  held  to  be 
sufficient  to  put  the  defendants  upon  tbeir  proof  if  they  desired  to 
contest  the  execution  and  delivery  of  the  replevin  bond. 

Appeal  from  the  County  Court  of  Arapahoe  County, 

Messrs.  McIntyrb,  Bray  &  Jarvis,  for  appellants. 

Mr.  R.  T.  Cassbll,  for  appellees. 
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BisSBLL,  J.,  delivered  the  opinion  of  the  court. 

This  is  probably  the  final  chapter  in  the  history  of  a  litiga- 
tion which  commenced  in  1891.  Wolaver,  the  sheriff  of 
Weld  county,  seized  some  property  belonging  to  one  Schmidt 
After  he  had  taken  possession,  Eliza  Schmidt,  the  judgment 
debtor's  wife,  brought  suit  in  replevin  for  the  property  against 
Wolaver,  and  the  judgment  plaintiff,  Dreyer,  claiming  it 
under  a  chattel  mortgage  which  had  been  executed  to  secure 
a  debt.  The  property  was  taken  under  the  writ  and  de- 
livered to  Mi's.  Schmidt.  At  the  time  process  was  sued  out, 
Clark  and  Koch  executed  an  undertaking  as  provided  by 
statute,  which  in  the  usual  form  recited  that  the  defendants 
had  possession  of  certain  named  property,  consisting  of  cows, 
heifers  and  steers,  of  the  value  of  $700.  The  undertaking 
bound  the  obligors  to  the  sum  of  $1,400,  for  the  prosecution 
of  the  action  with  effect,  and  for  the  return  of  the  property 
to  the  defendant,  if  return  thereof  be  adjudged,  and  likewise 
to  pay  whatever  sum  of  money  should  be  recovered  against 
the  plaintiff.  This  replevin  suit  was  tried  in  the  county 
court  of  Arapahoe  county,  and  resulted  in  a  judgment  in 
favor  of  the  defendants.  From  that  judgment  the  plaintiff 
prosecuted  an  appeal  to  the  district  court.  The  appeal  was 
subsequently  dismissed,  and  when  the  cause  came  again  to 
the  county  court  Mrs.  Schmidt  attempted  to  pay  the  judg- 
ment as  it  had  been  entered,  and  avoid  any  further  respon- 

.  sibility  as  to  herself  or  bondsmen  with  reference  to  that 
judgment.  This  is  the  occasion  of  the  present  appeal.  When 
the  judgment  was  originally  entered  in  the  replevin  suit  in 
the  county  court,  the  record  shows  the  entry  was  simply  for 
the  defendants  and  for  their  costs.  After  the  plaintiff  had 
thus  attempted  to  dispose  of  the  case,  and  some  years  after 
the  entry  of  the  original  judgment,  the  defendants  filed  a 
motion  to  correct  the  judgment  entry,  and  have  it  recite  a 

judgment  substantially  that  the  property  should  be  returned, 
or  its  value  paid,  which  was  $700.     After  the  decision  of  this 

motion,  in   which  the  county  court  ordered  its  judgment 


1897,]  Clark  v.  Drbyer.  456 

amended,  and  suit  was  begun  to  enforce  it,  Mrs.  Schmidt 
sought  to  restrain  the  county  court  from  further  proceeding 
in  the  premises.  This  matter  came  on  to  be  heard  and  re- 
sulted in  an  advei-se  judgment,  from  which  an  appeal  was 
taken  to  this  court.  The  cause  was  reviewed,  and  the  judg- 
ment of  the  district  court,  which  held  the  proceedings  in  the 
other  tribunal  regular,  was  affirmed.  This  case  is  reported  in 
this  volume  on  page  41,  to  which  reference  can  be  made  if  par- 
ties desire  to  further  follow  up  the  history  of  this  litigation. 
After  the  writ  of  prohibition  was  denied,- and  about  a  year 
ago,  the  obligees  in  the  undertaking  brought  suit  thereon  in 
the  county  court  to  enforce  the  liability  resulting  from  the 
failure  to  return  the  property  or  to  pay  its  value,  which,  of 
coui*se,  was  fixed  by  the  bond  and  nunc  pro  tunc  judgment  at 
f  700.  No  substantial  defense  was  interposed  other  than  what 
arose,  if  at  all,  from  the  amendment  of  the  original  judgment 
fi*om  one  simply  for  costs  to  one  in  the  alternative  to  return 
the  property  or  pay  its  value.  When  the  parties  attempted 
to  prove  their  case,  vaiious  objections  were  offered  to  the 
introduction  of  the  amended  record.  The  original  record 
was  offered  by  the  defendants. 

The  only  question  suggested  or  urged  in  the  argument  is 
as  to  the  liability  of  the  sureties  to  respond  according  to  the 
terms  of  their  undertaking,  when  the  only  evidence  of  the 
breach  rests  on  proof  of  the  amended  judgment,  the  demand 
for  the  delivery  of  the  property,  and  the  failure  to  surrender 
it.  The  theory  of  the  appellants  is  that  the  sureties  cannot 
be  made  liable  because  the  original  judgment  did  not  provide 
for  the  return  of  the  property  nor  award  any  money  judg- 
ment against  the  plaintiff,  and  the  court,  in  amending  its 
judgment,  did  that  which  would  release  the  sureties  from 
their  responsibility,  or  did  that  from  which  no  liability  against 
them  would  arise,  and  that  they  were  entitled  to  notice  of 
what  was  to  be  done,  that  they  might  resist  it  if  the  obligees 
would  make  them  respond  according  to  the  terms  of  their 
obligation.  We  are  unable  to  appreciate  the  force  of  these 
objections.     According  to  the  terms  of  the  undertaking,  the 
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sureties  bound  themselves  to  return  the  property  which  was 
seized  on  the  writ,  if  its  return  should  be  awarded,  or  pay 
whatever  money  judgment  should  be  entered  if  the  return 
was  not  had.  This  was  their  promise,  and  nothing  whatever 
is  sought  to  be  enforced  against  them  except  the  contract 
into  which  they  voluntarily  entered.  The  force  and  effect 
of  the  nunc  pro  tunc  judgment  as  against  the  sureties  seems 
to  us  precisely  the  same  as  would  have  been  the  force  and 
effect  of  the  judgment  had  the  record  entiy  originally  re- 
cited that  it  was  for  the  return  of  the  property  or  the  pay- 
ment of  its  value.  Their  liability  has  in  no  way  been  enlarged 
or  increased,  varied  or  altered,  but  they  are  now  simply  called 
on  to  do  that  which  they  agreed  to  perform,  to  wit,  return 
the  property  or  pay  its  value,  if  the  plaintiff  in  the  replevin 
suit  should  fail  to  prosecute  it  with  effect,  or,  the  return  be- 
ing adjudged,  should  fail  to  redeliver  the  property.  The 
judgment  against  them  simply  compels  the  performance  of 
their  agreement.  The  judgment  is  in  no  wise  changed,  be- 
cause, as  we  held  in  the  case  of  Schmidt  v.  Dreyer  and  Wo- 
laver^  and  as  the  court  below  found,  the  original  judgment 
did  provide  for  the  return  of  the  property  or  the  payment  of 
its  ascertained  value.  We  have  been  referred  to  no  case 
which  directly  determines  this  question.  A  case  is  cit^d 
from  Missouri  (^Koch  v.  The  Atlantic  ^  Pacific  R.  R,  Co,^ 
77  Mo.  354),  which  undoubtedly  holds  the  obligee  on  an 
appeal  bond  may  not  recover  against  the  obligora  for  the 
amount  of  the  judgment  as  it  was  fixed  by  a  nunc  pro  tunc 
entry.  In  that  case  a  judgment  was  rendered  against  a  party 
for  the  value  of  property  killed  by  the  railroad  company,  and 
the  judgment  was  entered  for  $50.00.  According  to  the 
statute  the  plaintiff  was  entitled  to  recover  double  that 
amount,  the  additional  sum  being  in  the  nature  of  a  penalty 
for  the  act.  After  the  judgment  was  entered  for  850.00,  an 
appeal  was  taken  to  the  supreme  court,  and  a  bond  given  to 
stay  the  execution.  Subsequently  the  judgment  was  cor- 
rected, so  that  it  was  for  $100  in  place  of  150.00.  We  do 
not  regard  this  case  as  at  all  similar  to  the  present,  or  con- 
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elusive  on  this  hearing.  The  sureties  on  the  appeal  bond 
simply  promised  and  agreed  that  the  railroad  company  should 
pay  the  judgment  of  $60.00  in  case  it  should  be  affirmed. 
There  was  a  specific  promise  and  undertaking  as  to  a  definite 
judgment.  In  the  present  case  the  undertaking  which  the 
sureties  executed  fixed  their  liability,  and  their  promise  was 
to  either  return  the  property  or  pay  its  value.  The  property 
was  named  in  the  undertaking,  and  that  specific  property 
was  to  be  returned.  The  amended  judgment  in  no  manner 
enlarges  or  changes  the  liability  assumed  by  the  obligors;  it 
simply  puts  in  definite  form  the  judgment  which  the  court 
entei-ed,  whereby  the  obligees  are  entitled  to  enforce  the 
undertaking.  It  has  often  been  held  that  sureties  are  liable 
for  whatever  is  done  in  court  in  the  natural  and  regular  pro- 
ceedings in  the  tribunal  where  the  case  may  be  pending,  and 
that  they  are  liable  on  their  promise  regardless  of  the  orders 
which  the  court  may  make  in  the  premises.  There  is  always 
an  implied  undei-standing  that  judicial  proceedings  shall  be 
conducted  according  to  the  provisions  of  law  relating  to  it, 
and  whenever  sureties  obligate  themselves  for  the  perform- 
ance of  an  act  which,  is  dependent  on  judicial  proceedings, 
their  liability  is  assumed  with  reference  to  the  power  of  the 
court  to  do  any  and  all  things  which  are  within  the  scope  of 
its  authority,  and  which  may  be  done  in  the  ordinary  and 
regular  prosecution  of  the  suit.  The  sureties  would  have 
been  liable  if  the  original  judgment  had  recited  that  the 
property  was  to  be  returned  or  its  value  paid.  This  was  the 
judgment,  although  it  was  not  the  entry.  If  the  judgment 
had  been  in  the  original  form,  and  afterwards  and  during  the 
term  the  attention  of  the  court  had  been  called  to  the  mis- 
take of  the  clerk  and  the  judgment  had  been  corrected,  there 
is  little  doubt  the  sureties  would  have  conceded  they  were 
liable  in  case  of  its  ultimate  affirmance.  We  can  see  no  dif- 
ference between  that  situation  and  the  present.  It  was  the 
judgpnent  of  the  court  that  the  property  should  be  returned 
or  its  value  paid,  and  the  effect  of  the  nunc  pro  tunc  order  is 
simply  to  make  the  entry  recite  the  actual  judgment,  and 
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this  in  no  manner  varies  or  alters  the  promise  of  the  obligors, 
who  are  now  simply  called  on  to  do  that  which  they  agreed 
to  perform  in  case  such  judgment  was  entered.  Jamieson  v. 
Capron,  95  Pa.  St.  15 ;  ffocker  v.  Woods'  Executor,  33  Pa.  St. 
466 ;  HersJUer  et  al.  v.  Reynolds  et  al.,  22  Iowa,  152 ;  WelU 
V.  Griffin  ^  Co.,  2  Head,  568. 

The  appellants  further  iusist  that  the  sureties  should  not 
be  bound  because  of  the  possible  change  that  may  have  oc- 
curred in  the  condition  of  the  parties,  and  in  the  status  and 
situation  of  the  property.  It  is  urged  with  a  good  deal  of 
force  and  some  slight  reason  that  the  liability  of  the  sureties 
on  a  bond  of  this  description  is  not  a  continuing  one,  so  that 
the  sureties  may  be  made  liable,  if  it  appear  that  by  reason 
of  the  misprision  of  the  clerk  and  the  correction  of  the  judg- 
ment the  property  has  passed  from  the  possession  of  the 
plaintifif  in  the  replevin  suit,  has  been  lost  or  dissipated,  and 
Mra.  Schmidt  has  in  the  meantime  become  insolvent,  whereby, 
in  the  event  of  any  of  these  suggested  contingencies,  the  lia- 
bility of  the  sureties  has  been  increased  or  enlarged,  and 
they  are  called  on  to  respond  under  circumstances  which 
should  exonerate  them  from  their  responsibility.  The  an- 
swer to  this  argument  simply  is  that  no  such  plea  has  been 
interposed.  The  sureties  rest  their  entire  defense  on  the 
simple  basis  that  the  court  is  powerless  to  correct  the  judg- 
ment and  thereby  make  the  sureties  liable  on  the  bond,  when 
by  the  terms  of  the  original  judgment  entry  they  incun-ed 
no  liability  save  for  costs,  which  the  plaintiff  paid,  and  to 
that  extent  relieved  them.  We  are  not  prepared  to  say,  be- 
cause no  such  case  is  laid  before  us,  what  we  might  hold 
with  reference  to  this  matter  if  the  sureties  had  pleaded  that 
the  property  had  been  sold,  lost,  dissipated  or  made  away 
with,  and  the  plaintiff  in  the  replevin  suit  had  become  insol- 
vent and  the  liability  of  the  sureties  had  been  enlarged  or 
increased.  No  such  question  is  before  us.  We  are  without 
the  right,  nor  are  we  inclined  to  presume  that  the  liability  of 
the  sureties  was  in  any  wise  varied  by  the  correction  of  the 
judgment  entry.     The  judgment  which  the  court  announced 
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provided  for  the  return  of  the  property  or  the  payment  of  its 
ascertained  value,  and  there  was  thereby  imposed  on  the  sure- 
ties only  the  liability  which  they  assumed  when  they  signed 
the  bond.  The  corrected  judgment  accomplished  only  that 
result.  They  have  not  pleaded  that  they  have  been  harmed 
thereby,  and  we  therefore  conclude  there  is  nothing  in  the 
record  which  should  be  taken  to  relieve  them  of  their  re- 
sponsibility. 

Considerable  stress  is  laid  in  the  argument  on  the  lack  of 
proof  of  the  due  execution  and  delivery  of  the  bond.  The 
plaintiff  is  sometimes  bound  to  make  proof  of  the  execution 
and  delivery  of  an  instrument  upon  which  he  basis  his  action. 
He  is  also  sometimes  relieved  from  either  duty  by  reason  of 
the  condition  of  the  pleadings  and  the  character  of  the  in- 
strument sued  on.  The  code  provides  that  in  all  actions  on 
written  instruments,  where  a  copy  of  it  is  set  out  in  the  com- 
plaint and  verified,  the  execution  and  genuineness  of  the 
paper  is  admitted,  unless  it  be  denied  under  the  oath  of  the 
defendant.  The  answer  of  the  defendants  was  a  joint  one 
by  the  plaintiff  in  the  replevin  suit  and  the  two  sureties,  and 
contained  a  general  denial  of  all  allegations  not  admitted  in 
the  answer.  If  the  answer  had  been  only  a  general  denial, 
we  should  then  have  been  compelled  to  determine  whether 
such  a  denial  is  enough  to  raise  an  issue  as  to  the  execution 
and  genuineness  of  the  paper,  if  properly  verified.  Whether 
a  general  denial  is  a  compliance  with  this  statutory  provision 
we  need  not  determine,  because  the  answer  proceeds  to  make 
certain  admissions  which  we  conclude  destroys  the  effect  of 
the  general  denial  in  so  far  as  relates  to  the  execution  and 
genuineness  of  the  paper  sued  on.  The  defendants  admit 
that  Mrs.  Schmidt  brought  a  replevin  action  in  the  court 
agrainst  the  defendants,  and  that  the  action  was  a  particular 
No.  15,227.  They  admit  that  that  case  was  tried  on  its 
merits  and  final  judgment  entered  on  it,  and  was  the  only 
case  of  that  number  and  between  these  parties  ever  brought 
or  decided  in  that  court.  The  answer  proceeds  to  aver  a 
payment  and  satisfaction  and  a  compliance  with  the  ordei-s 
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of  the  court,  and  states  that  it  was  in  action  No.  15,227  that 
the  bond  or  undertaking  sued  on  is  alleged  to  have  been 
filed,  and  the  defendants  testify  that  the  conditions  of  tlie 
undertaking  have  been  complied  with  in  every  respect  and 
particular  according  to  the  records  of  the  court  When 
these  facts  are  considered,  together  with  the  proof  which  was 
made  by  the  production  of  the  undertaking  which  the  file 
marks  show  was  filed  as  a  part  of  the  records  of  that  partic- 
ular case,  in  that  particular  court,  we  must  adjudge  that  the 
admissions  in  the  answer,  coupled  with  this  proof,  were  suffi- 
cient evidence  of  execution  and  delivery  to  put  the  defend- 
ants to  their  proof  if  they  desired  to  contest  the  execution 
and  delivery  of  the  instrument.  Holmes  v.  Ohm  et  al,^  23 
Cal.  268 ;  Tidball  v.  Ealleyy  48  Cal.  610  ;  Parrott  v.  Scott  et 
al,  6  Mont.  840. 

When  it  is  evident,  as  it  is  in  this  case,  that  there  was  no 
issue  intended  to  be  raised  by  the  defendants  respecting  the 
execution  and  delivery  of  the  instrument,  that  the  whole  de- 
fense which  they  made,  or  which  they  attempted  to  make, 
was  based  on  the  character  of  the  erroneous  entry  and  its 
subsequent  satisfaction,  we  have  the  right  to  indulge  in  any 
reasonable  presumptions  which  may  be  necessary  to  sustain 
a  judgment  which  we  believe  to  be  just.  We  discover  no 
error  in  the  record,  the  judgment  is  right,  and  it  will  there- 
fore be  affirmed. 

Affirmed. 


McIntosh  v.  The  City  of  Pueblo. 

CrviL  Actions— OBDiNA.NCK8—EviDENCB—Jm)iciA.L  Noticb. 

A  proHecution  to  recover  a  penalty  for  the  violation  of  a  city  ordinance 
is  a  civil  action,  subject  to  the  rules  governing  civil  suits.  The  ex- 
istence of  an  ordinance  cannot  be  judicially  noticed  at  a  trial  on 
appeal,  but  must  be  proved  by  the  prosecution  as  a  part  of  its  case. 

Appeal  from  the  County  Court  of  Pueblo  County. 
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Messrs.  Arrinqton  &  McAliney,  for  appellant. 
Mr.  E.  E.  HuBBELL,  for  appellee. 
BisSBLL,  J.,  delivered  the  opinion  of  the  court. 

This  prosecution  was  begun  before  a  police  magistrate  in 
the  city  of  Pueblo  to  enforce  a  penalty  for  the  selling  of 
intoxicating  liquors  contrary  to  the  provisions  of  an  ordi- 
nance of  the  city,  which  was  stated  in  the  complaint  by  its 
title,  the  date  of  its  passage,  and  with  a  reference  to  the  sec- 
tion prescribing  the  penalty.  This  accorded  with  the  gen* 
eral  requirements  of  the  statute  in  such  cases.  Sess.  Laws 
1885,  p.  289,  sec.  13.  On  the  trial  before  the  magistrate  the 
defendant  was  convicted,  and  he  prosecuted  an  appeal  to  the 
county  court,  where  the  cause  was  retried,  and  resulted  in  a 
judgment  of  conviction,  and  the  assessment  of  a  fine  of  $100,. 
from  which  the  defendant  prosecutes  an  appeal  to  this  court. 
On  the  trial  of  the  case  in  the  county  court  the  city  offered 
a  witness  who  substantially  testified  to  the  purchase  of  whisky 
which  was  sold  without  a  license,  and  closed  its  case.  The 
defendant  offered  no  testimony,  and  then  moved  to  dismiss 
because  the  complaint  did  not  state  an  offense,  and  the  pros- 
ecution had  failed  to  introduce  or  prove  the  ordinance  of  the 
city  under  which  the  prosecution  was  begun. 

The  principal  contention  of  the  appellant,  and  the  one  on 
which  the  decision  will  be  based,  is  to  the  effect  that,  in  order 
to  entitle  the  court  to  enter  a  judgment  imposing  the  pen- 
alty, proof  should  be  made  of  the  ordinance  violated.  A  pro- 
ceeding of  this  sort  is  not  a  criminal  prosecution,  nor  is  the 
offense  a  crime  or  misdemeanor  under  our  statute,  but  it  is 
clearly  a  civil  suit  or  proceeding,  wherein,  the  judgment 
being  advei-se  to  the  defendant,  the  court  has  power  to  im- 
pose the  penalty  which  may  be  fixed  by  the  ordinance. 
There  are  some  differences  of  opinion  in  the  various  courts 
on  this  question,  but  it  has  been  entirely  settled  by  the  de- 
cisions of  the  supreme  court  of  the  state.  City  of  Qreeley 
V.  Ramman^  12  Colo.  94;  Qarland  v.  City  of  Denver^  11 
Colo.  534. 


462  McIntosh  v.  Pueblo.  [April  T., 

The  character  of  these  proceedings,  and  the  difference  be- 
tween the  form  of  action  which  must  Iktve  been  adopted  at 
the  common  law  and  which  pi-evails  under  our  statute  is 
thoroughly  analyzed  and  accurately  stated  in  those  opinions, 
and  the  mature  conclusions  of  that  court  undoubtedly  are 
that  it  is  a  civil  suit,  and  subject  to  the  various  rules  which 
govern  trials  of  civil  actions.  When  this  is  conceded,  the 
question  still  remains  whether,  in  the  trial  of  such  a  suit,  it 
is  incumbent  on  the  plaintiff  to  prove  the  ordinance  in  order 
to  show  that  the  act  done  is  in  violation  of  its  provisions,  and 
the  city  therefore  entitled  to  recover  the  penalty  which  is 
imposed  by  the  municipal  regulation.  The  authorities  agree 
that,  if  the  prosecution  be  begun  in  any  other  than  a  muni- 
cipal court,  the  plaintiff  must  prove  the  ordinance  in  order 
to  be  entitled  to  a  judgment,  and  that  courts  do  not  judi- 
cially notice  ordinances  of  a  municipal  corporation,  unless 
specially  directed  by  the  charter  or  by  the  statute.  Some, 
however,  hold  'that  when  such  prosecutions  are  begun  before 
municipal  courts,  as  was  this,  those  courts  will  judicially 
notice  these  ordinances,  and,  being  thus  advised  of  their 
terms,  will  enforce  penalties,  if  the  case  is  otherwise  made 
out.  They  do  not  agree,  however,  respecting  the  duty  of 
courts  to  which  the  case  may  be  taken  on  appeal.  Some 
incline  to  the  opinion  that,  as  the  courts  where  the  case  was 
begun  are  bound  to  take  judicial  notice  of  the  ordinance 
under  which  the  prosecution  is  laid,  if  the  case  is  triable  de 
novo^  the  appellate  court  will  pursue  the  same  practice,  and 
are  bound  by  the  same  rule.  The  general  weight  of  author- 
ity, however,  is  against  this  contention.  Most  of  them  hold 
that,  where  the  case  goes  up  on  appeal,  although  it  may  be 
triable  de  novo^  the  procedure  in  appellate  courts  must  be 
what  it  would  have  been  had  the  case  been  originally  begun 
in  that  jurisdiction.  Dillon  on  Mun.  Corp.,  sec.  418 ;  Horr  & 
Bemis  on  Mun.  Police  Ordinances,  sec.  184,  et  aeq.;  Shanfelter 
V.  City  of  Baltimore^  80  Md.  483 ;  City  of  St  Louu  v.  Roche, 
128  Mo.  541;  Green  v.  City  of  Indianapolis,  22  Ind.  192; 
City  of  Winona  v,  Burke,  23  Minn.  264. 
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These  cases  sustain  this  general  doctrine,  and  fully  sup- 
port the  appellant's  contention.  We  do  not  regard  the  ques- 
tion as  an  open  one  in  this  state,  because  the  Colorado  cases 
which  were  cited  to  the  original  proposition  respecting  the 
character  of  the  prosecution  and  the  nature  of  the  suit  dis- 
tinctly express  the  opinion  of  that  court,  and  pmctically  de- 
cide it.  In  the  case  in  12  Colo.,  the  court,  speaking  by  Judge 
Helm,  decides  that  the  ordinance  is  not  a  public  or  general 
law,  and  that  ^^  it  is  not  taken  judicial  notice  of  in  suits  or 
actions,  but  must  be  stated  and  proven."  In  the  case  of  Gar- 
land V.  City  of  Denver^  the  court  declined  to  take  notice  of 
the  ordinance  which  was  alleged  to  be  violated,  regarded 
itself  as  precluded  from  an  examination  of  its  provisions 
because  it  was  not  proven  in  the  court  below  nor  put  into 
the  bill  of  exceptions,  and  was,  therefore,  not  before  the 
court.  It  might,  perhaps,  be  conceded  that  the  case  of  City 
of  Greeley  does  not  turn  on  this  question,  but  it  is  so  evi- 
dently germane  to  the  subject  under  discussion,  and  was  so 
directly  involved,  that  the  case  must  be  taken  as  a  complete 
settlement  of  the  matter.  We  do  not  intend  to  intimate 
that  our  opinion  is  at  all  at  variance  with  this  declaration, 
because  we  regard  the  proposition  as  settled  by  the  weight 
and  current  of  authority,  and  to  accord  with  the  rule  which 
ought  to  prevail.  The  fact  that  the  case  was  tried  de  novo^ 
although  it  came  to  the  court  from  one  which,  perhaps,  was 
bound  to  take  judicial  notice  of  the  ordinance,  in  our  judg- 
ment in  no  wise  afifects  the  principles  on  which  it  rests.  The 
burden  was  on  the  city  to  lay  a  basis  for  the  conviction. 
This  imposes  no  extraordinary  labor,  for  the  statute  has  pro- 
vided a  safe  and  easy  method  by  which  the  ordinances  may 
be  established. 

The  court  erred  in  rendering  a  judgment  of  conviction 
without  proof  of  the  ordinance,  and  we  are  unable  to  see 
that  the  defendant  was  guilty  of  the  violation  of  any  munic- 
ipal regulation,  since  there  is  none  in  the  record.  The  judg- 
ment will  therefore  be  reversed. 

Reversed. 
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I  27t  *§5  1.  Constitutional  Law — Obligation  op  Contracts— Attachments, 

9  464  The  repeal  of  that  part  of  the  statute  allowing  an  attachment  on  the 

^ — ^  ground  that  the  action  was  on  an  overdue  promissory  note,  even 

though  it  be  taken  to  affect  attachments  levied,  is  not  invalid  be- 
cause of  conflict  with  the  provision  of  the  constitution  prohibiting 
legislation  impairing  tlie  obligation  of  contracts. 

2.  Same — Retrospective  Legislation. 

Whenever  a  statute  takes  away  a  right  acquired  under  existing  laws, 
creates  a  new  obligation  or  imposes  a  new  duty  in  respect  to  trans- 
actions already  begun,  it  must  be  deemed  retrospective,  and  pro- 
hibited by  the  constitution. 

8.  Saving  Clause — Statutory  Construction. 

The  act  of  1891  (Session  Laws,  p.  366)  operates  as  a  saving  clause  in  re- 
spect of  subsequent  enactments,  so  that  the  statute  or  part  thereof 
repealed  is  to  be  treated  and  held  as  in  force  for  the  purposes 
of  sustaining  rights  acquired  thereunder. 

4.  Same — Attachments. 

After  an  attachment  had  been  issued  and  levied,  the  statute  authoriz- 
ing its  issuance  upon  the  ground  that  the  action  was  on  an  overdue 
promissory  note  was  repealed.  Held^  that  notwithstanding  the  re- 
peal of  the  statute,  the  attachment  should  have  been  sustained. 

^rror  to  the  District  Court  of  Arapahoe  County. 

Mr.  H.  N.  Haynes,  for  plaintiff  in  error. 

Messrs.  Ckanston,  Pitkin  &  Moore,  amid  curim. 

Mr.  John  H.  Reddin,  for  defendants  in  error. 

BisSELL,  J.,  delivered  the  opinion  of  the  court. 

No  case  has  been  presented  to  this  court  since  its  organiza- 
tion beset  with  more  diflSculties,  surrounded  with  greater 
perplexities,  and  about  which  I  have  had  graver  doubts  re- 
specting its  proper  solution.  iVside  from  the  infinite  trouble 
to  extract  from  the  various  adjudications  on  this  and  similar 
questions  the  rule  which  is  recognized  by  the  weight  of 
authority,  and  to  discover  the  right  principle  which  ought 
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to  control  the  courts  in  such  cases,  we  are  further  embar* 
i-assed  by  the  consideration  that  in  the  end  our  decision 
can  only  be  taken  as  expressive  of  our  conclusions,  because 
the  final  power  to  adjudicate  all  constitutional  questions 
rests  with  the  supreme  court,  to  which  this  case  will  probably 
ultimately  go.  » 

The  error  alleged  to  inhere  in  the  record  was  committed 
by  the  entry  of  judgment  of  the  lower  court  quashing  a  writ 
of  attachment  theretofore  issued  and  levied.  The  writ  was 
rightfully  sued  out  on  a  sufficient  ground  as  the  statute  then 
existed,  was  un traversed,  and  should  have  been  supported  by 
the  judgment,  if  the  court  erred  in  its  conclusions  respecting 
the  effect  of  the  repeal  of  the  statute  under  which  it  was  issued. 
Prior  to  1895,  whoever  commenced  a  suit  had  the  right  to 
file  an  affidavit  alleging  any  one  of  thirteen  several  causes 
of  attachment.  If  a  statutory  ground  was  stated  and  the 
proceedings  were  otherwise  regular,  this  entitled  him  to  a 
writ  under  which  the  defendant's  property  might  be  im- 
pounded to  await  the  recovery  of  a  judgment.  If  the  affidavit 
was  not  traversed,  or,  if  traversed,  successfully  maintained, 
the  judgment  must  sustain  the  attachment,  and  the  prop- 
erty could  be  sold  to  satisfy  the  plaintiff's  claim.  Among 
these  various  grounds  was  one  which  provided  that  the  writ 
might  issue  if  the  suit  was  begun  on  an  overdue  promissory 
note,  or  on  a  book  account.  In  the  present  case,  the  suit 
was  brought  on  a  promissory  note  past  due.  The  affidavit 
was  not  traversed,  because  the  execution  and  delivery  of  the 
note  was  conceded  and  admitted  not  to  have  been  paid  when 
it  fell  due ;  and  there  being  no  controversy  over  the  plain- 
tiff's cause  of  action,  he  was  entitled  to  a  judgment  sustain- 
ing his  writ  unless  he  was  deprived  of  the  right  by  the  act  of 
the  legislature  which  is  under  consideration.  In  1895,  the 
act  governing  attachments  which  was  contained  in  the  code 
of  procedure  was  amended,  and  amended  in  only  one  particu- 
lar;— that  was  the  striking  out  or  omission  of  the  thirteenth 
ground.  Under  the  provision  of  our  constitution,  acts  which 
are  amended  are  amended  by  a  reenactment  of  the  original 
Vol.  IX— 80 
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act  in  the  form  into  which  it  falls  by  the  amendment.  The 
act  therefore  took  the  form  of  a  reenactment  of  the  original 
statute,  with  the  omission  of  that  clause.  This  repeal  or 
amendatory  act  became  operative  subsequent  to  the  com- 
mencement of  the  suit,  the  issue  and  levy  of  the  writ,  and 
before  the  Qntiy  of  judgment.  Thereupon  the  defendant 
moved  to  quash  the  writ,  because,  as  the  statute  stood  at 
the  time  the  motion  was  made  and  judgment  entered,  the 
plaintiff  was  without  the  statutory  right  to  procure  a  writ 
on  the  ground  stated,  have  it  levied  and  impound  the  defend- 
ant's property.  Prior  to  this  time,  an  act  had  been  passed  by 
the  legislature  of  1891  (Session  Laws  of  1891,  page  S66), 
which  substantially  provided  that "  the  repeal,  revision,  amend- 
ment or  consolidation  of  any  statute  or  section  of  a  statute 
shall  not  have  the  effect  to  release,  extinguish,  alter,  modify  or 
change  in  whole  or  in  part  any  penalty,  forfeiture  or  liability, 
either  civil  or  criminal,  which  shall  have  been  incurred  under 
such  statute,"  unless  the  repealing  act  should  so  expressly 
provide.  The  act  likewise  provided  that  "  the  statute  or  the 
part  of  it  which  might  be  repealed  or  amended  should  be 
treated  and  held  as  still  remaining  in  force  for  the  purposes 
of  sustaining  any  and  all  actions,  suits,  proceedings  or  prose- 
cutions, as  well  as  to  sustain  any  judgment  or  order  which 
could  or  might  be  entered  in  the  suits  or  proceedings."  The 
court  regarded  the  amended  act  of  1895  as  operative  to 
defeat  the  plaintiff's  right  to  the  writ,  held  that  the  writ  fell 
with  the  repeal  of  the  statute,  that  the  plaintiff  was  no  longer 
entitled  to  a  judgment  sustaining  his  attachment,  dissolved  it, 
and  entered  judgment  accordingly.  After  final  judgment, 
the  plaintiff  prosecuted  error,  assigning  the  dissolution  of 
the  attachment  as  the  matter  by  which  he  was  prejudiced. 

In  limited  governments  like  those  of  our  several  states,  the 
power  of  the  legislature  is  controlled  by  written  constitu- 
tions, and  all  laws  which  they  attempt  to  enact  must  be  sub- 
servient to  the  limitations  imposed  on  their  authority,  and 
all  laws  are  subject  to  whatever  restrictions  are  placed  on  this 
power  by  the  conditions  which  the  people  themselves  have 
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imposed  b}'  their  organic  law.  While  the  courts  have  always 
recognized  their  power  and  authority  to  examine  legislative 
acts,  determine  the  force  and  effect  of  particular  constitu- 
tional provisions  as  applied  either  to  their  interpretation  or 
to  the  power  of  the  legislature  to  pass  them,  and  have  never 
hesitated  to  declare  them  void  when  in  conflict  with  the  con- 
stitution which  the  people  have  adopted,  yet  they  have  al- 
ways hesitated  to  declare  acts  invalid  and  unconstitutional 
except  in  plain  cases,  about  which  in  the  end  they  are  free 
from  doubt.  The  discussion  is  approached  with  caution, 
after  great  delibei-ation  and  much  study.  We  recognize  the 
force  of  this  general  rule,  and  after  unusual  consideration  we 
have  reached  the  result  with  a  great  deal  of  reluctance. 

The  plaintiff  in  error  invokes  two  familiar  constitutional 
principles  in  support  of  his  position.  The  first  has  been  be- 
fore the  courts  of  most  states,  and  often  before  the  supreme 
court  of  the  United  States,  has  been  repeatedly  construed, 
and  its  general  scope  and  effect  has  been  largely  considered 
and  may  be  deemed  tolerably  well  settled.  This  provision  is 
the  one  common  to  the  constitution  of  all  states,  as  well  as 
the  constitution  of  our  common  country,  that  states  may  pass 
no  laws  which  impair  the  obligations  of  contracts.  While 
the  limitation  is  well  settled  and  the  question  has  been  con- 
sidered in  many  cases,  no  line  has  yet  been  dmwn,  no  defi- 
nition laid  down,  no  exact  and  formal  statement  incorporated 
into  any  decision  by  which  the  matter  may  be  settled.  Each 
case  seems  to  be  only  determinable  and  only  to  have  been 
determined  on  its  special  circumstances,  and  only  a  few  gen- 
eral principles  have  been  laid  down  by  which  courts  can  be 
guided  in  the  decision  of  the  special  case  submitted.  We 
are  quite  unable  to  discover  that  either  the  enactment  or  re- 
peal of  a  statute  giving  the  plaintiff  a  right  to  sue  out  a  writ 
of  attachment  in  aid  of  his  suit  is  in  any  manner  obnoxious 
to  the  constitutional  provision  which  forbids  the  legislature 
to  pass  a  law  impairing  the  obligations  of  contracts.  The  at- 
tachment law  can  in  no  sense  be  said  to  be  a  part  of  the  con- 
tract.    The  subject-matter  of  the  action  is  a  promissoiy  note. 
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This  is  simply  a  promise  on  the  part  of  the  debtor  to  pay  a 
specific  sum  of  money  at  a  place  named,  at  a  certain  time, 
and  with  certain  interest.  The  suit  is  begun  to  enforce  that 
contract  and  that  promise.  The  right  to  sue  out  a  writ  and 
levy  on  the  debtor's  property  is  neither  part  nor  parcel  of  the 
contract,  nor  does  it  form  any  part  of  the  engagement  into 
which  the  parties  entered,  nor  does  the  repeal  of  the  act  per- 
mitting it  affect  any  substantial  and  actual  remedy  which  the 
payee  has  to  enforce  his  right  of  action,  which  is  the  right 
to  sue,  put  the  demand  in  judgment,  and  collect  it  by  execu- 
tion. The  principal  consideration  which  seems  to  control  the 
courts  in  their  inquiry  whether  a  particular  act  is  obnoxious 
to  this  constitutional  provision  is  whether  the  principal  prom- 
ise made  by  the  debtor  has  been  impaired,  and  whether  the 
act  which  has  been  repealed  can  legitimately  be  taken  to 
enter  into  or  to  form  a  part  of  the  agreement.  If  it  does  not 
so  enter  into  the  agreement,  the  courts  inquii-e  whether  it  is 
so  inseparably  connected  with  it  that  it  must  be  adjudged 
the  destruction  of  the  one  will  amount  to  an  impairment  of 
the  other.  It  may  be  unanswerably  stated  that  the  right  to 
the  writ  neither  entered  into  nor  formed  a  part  of  the  orig- 
inal promise  to  pay.  It  was  not  a  constituent  of  the  consid- 
eration ;  there  was  no  aggregatio  menfium.  The  parties  did 
not  contract  with  reference  to  it,  nor  can  it  in  any  way  be 
said  that  they  agreed  on  the  faith  and  sti-ength  of  it.  It  was 
not  recited  in  the  note.  When  it  can  be  seen  that  the  mat- 
ter was  not  within  the  minds  of  the  parties  at  the  time  they 
contracted,  and  that  their  assent  cannot  be  presumed,  it  can 
on  no  legal  principle  of  which  we  are  advised  be  adjudged  to 
enter  into  and  form  a  part  of  the  contract  itself.  There  are 
many  cases  adjudging  it  not  within  the  power  of  the  legisla- 
ture to  give  to  the  mortgagor,  the  grantee  in  a  trust  deed, 
and  possibly  the  lienee  under  a  lien  statute,  a  right  of  re- 
demption beyond  the  time  fixed  by  law  when  the  mortgage 
was  executed,  the  deed  made,  or  the  lien  filed.  These  cases 
all  proceed  on  the  theory  that  such  acts  take  from  the  mort- 
gagor or  the  grantee,  or  the  lienee,  some  part  or  portion  of  an 
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estate  which  he  held  by  virtue  of  the  contract  and  gave  to 
the  debtor  part  of  that  which  belonged  to  the  other  party. 
Terry  v.  Anderson^  95  U.  S.  628 ;  Railroad  Co.  v,  Tennesseej 
101  U.  S.  887 ;  Antoni  v.  Greenhow,  107  U.  S.  769 ;  Von  Hoff- 
man V,  City  of  Qxiincy^  4  Wall.  635 ;  Walker  v.  Whitehead^ 
16  Wall.  814;  Louinana  v.  Mayor  of  New  Orleans^  109  U.  S. 
285 ;  Morley  v.  Lake  Shore  Railway  Co.^  146  U.  S.  162 ;  Free- 
land  v,  Williams,  181  U.  S.  405;  Watson  v.  N.  Y.  Central  Ry. 
Co.,  47  N.  Y.  157 ;  Conn.  Mut.  Life  Ins.  Co.  v.  Ciishman,  108 
U.  S.  51;  Railroad  Co.  v.  Grant,  98  U.  S.  398;  Gumee  v. 
Patrick  County,  137  U.  S.  141. 

The  same  principle  has  been  recognized  by  the  supreme 
court  of  this  state  in  several  well-considered  cases.  Harri- 
son V.  Smith,  2  Colo.  625 ;  Gregory  v.  German  Bank  of  Den- 
verj  3  Colo.  332;  Hirschburg  v.  The  People,  6  Colo.  145. 

Tested  by  these  general  principles  we  must  conclude  that 
the  repeal  of  the  act,  even  though  it  be  taken  to  affect  attach- 
ments already  levied,  is  not  invalid  because  in  conflict  with 
this  particular  provision  of  the  constitution. 

The  other  provision,  which  is  invoked  in  support  of  the 
position  that  the  repealing  act  may  not  be  taken  to  affect 
rights  already  issued,  is  section  11,  of  article  2,  of  our  con- 
stitution, containing  the  bill  of  rights.  It  provides  ^Uhat 
no  ♦  ♦  ♦  law  •  ♦  ♦  retrospective  in  its  operation  •  ♦  ♦ 
shall  be  passed  by  the  general  assembly."  This  provision  is 
not  common  to  the  constitution  of  many  states,  is  not  found 
in  that  of  the  United  States,  and  therefore  has  been  less  fre- 
quently subject  to  adjudication  and  construction,  and,  as 
seems  somewhat  remarkable,  has  never  but  once  been  very 
largely  discussed  by  the  supreme  court  of  the  state.  It  was 
considered  by  the  present  learned  chief  justice  of  the  supreme 
court  in  a  late  case,  which  will  be  cited,  but  the  decision 
was  put  on  a  basis  which  would  be  impregnable,  even  though 
the  first  provision  respecting  the  impairment  of  the  obligation 
of  contracts  had  alone  been  under  consideration.  While  we 
derive  some  aid  and  benefit  from  their  consideration,  in  neither 
of  these  cases  do  we  find  a  discussion  or  decision  which  can 
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be  taken  as  conclusive  of  the  present  inquiry.  Denver^  Santh 
Park  ^  Pacific  Ry.  v.  Woodward^  4  Colo.  162 ;  Fisher  v.  Hervey^ 
6  Colo.  16 ;  Brown  et  al  v.  Challis,  23  Colo.  145. 

In  the  first  case  the  legislature  passed  an  act  giving  cer- 
tain parties  the  right  of  action  in  case  of  personal  injury. 
Plaintiff  recovered  a  judgment,  and  by  appeal  the  case  went 
to  the  supreme  court,  and  while  there  pending  the  act  under 
which  the  plaintiff  sued  was  repealed.  The  court  held  that 
the  legislature  was  without  the  power  to  pass  an  act  which 
would  operate  retrospectively  and  destroy  a  cause  of  action 
which  had  accrued  to  the  plaintiff  and  had  gone  to  judgment 
before  the  repeal.  While  the  genei-al  scope  and  effect  of  this 
constitutional  provision  was  considered,  and  the  court  held 
the  legislature  powerless  to  deprive  the  plaintiff  of  a  cause  of 
action  which  he  had  when  he  brought  the  suit  and  got  judg- 
ment, and  any  act  which  attempted  to  do  it  was  obnoxious  to 
this  provision,  it  was  evidently  on  the  very  plain  principle  that 
the  constitution  inhibited  the  legislature  to  pass  acts  which 
should  destroy  vested  rights  of  action,  and  leave  the  plaintiff 
entirely  without  a  remedy.  The  same  principle  was  involved 
in  the  case  of  Brown  v.  Challis^  and  is  in  reality  the  basis  on 
which  the  court  put  its  decision.  All  courts  which  have  con- 
sidered the  force  and  effect  of  that  provision  which  forbids 
legislatures  to  pass  laws  which  impair  the  obligations  of  con- 
tracts have  held  any  act  unconstitutional  which  deprived  the 
plaintiff  of  his  cause  of  action,  or  of  a  remedy  for  its  enforce- 
ment, so  long  as  the  remedy  was  so  inseparably  connected 
with  the  cause  of  action  that  to  take  away  the  remedy  would 
be  to  destroy  the  right.  Any  law  which  deprives  a  party  of 
a  vested  right  of  action  or  defense  has  been  universally  held 
unconstitutional  and  void,  whether  the  one  or  the  other  con- 
stitutional provision  be  under  consideration.  It  therefore 
clearly  appears  we  are  without  any  authoritative  decision  in 
this  state  by  which  the  matter  may  be  settled.  The  question 
still  remains  whether  the  repeal  of  the  act  prior  to  judgment 
deprived  the  plaintiff  of  a  right  which  he  had  acquired,  which 
right  was  of  the  sort  the  legislature  was  powerless  to  affect 


1897.]  Day  v.  Madden.  471 

or  destroy.  Matters  of  remedy  are  always  the  subject  of 
legislative  control.  So  far  as  any  particular  statute  concerns 
only  the  remedy,  it  is  completely  subject  to  legislative  change, 
unless  there  be  such  an  intimate  connection  between  the 
remedy  and  the  right  of  action  that  to  impair,  defeat  or  en- 
croach on  the  one,  impairs,  defeats  and  destroys  the  right 
conferred  by  the  contract.  Parties  are  adjudged  to  have  no 
more  rights  or  vested  interests  in  particular  remedies  than 
they  have  in  matters  respecting  which  the  legislature  has 
seen  fit  not  to  act,  so  long  as  there  is  a  sufficient  remedy  left 
which  will  secure  to  the  suitor  the  right  of  action  and  the 
enforcement  of  the  judgment  which  he  may  ultimately  obtain. 
As  was  said  by  Chief  Justice  Shaw,  in  Springfield  v.  Tff 
Commianoners  of  Hampden^  6  Pick.  500  :  "  There  is  no  such 
thing  as  a  vested  right  to  a  particular  remedy."  This,  how- 
ever, does  not  dispose  of  the  question  ;  it  virtually  assumes 
as  the  basis  of  the  proposition  that  which  remains  to  be 
demonstrated,  and  that  is  whether  the  plaintiff,  by  the  levy 
of  his  writ,  acquired  that  which  the  legislature  was  powerl-ess 
to  take  away.  The  courts  which  have  had  this  question 
under  consideration  have  always  held  that  where  the  law 
applied  only  to  the  remedy,  yet,  if  pmctically  and  in  effect 
it  destroyed  any  right  which  the  plaintiff  had  acquired,  or 
had  a  right  to  acquire,  it  should  be  taken  to  affect  the  sub- 
stance of  his  cause  of  action,  and  could  not  be  taken  to  oper- 
ate retrospectively.  The  most  satisfactory  discussions  of  this 
question  which  we  have  been  able  to  find  are  in  the  New 
Hampshire  decisions,  in  which  state  the  constitution  contains 
a  provision  like  oui-s,  save  there  is  added  the  clause  substan- 
tially that  retrospective  laws  which  are  injurious,  oppressive 
or  unjust  shall  not  be  passed.  It  does  not  seem  to  us  that 
the  addition  of  these  words  in  any  wise  enlarges  the  force  or 
alters  the  construction  which  must  be  put  upon  it,  or  that 
any  law,  even  though  retrospective  in  its  character,  would 
be  held  to  be  violative  of  our  general  constitutional  restric- 
tion, unless  it  was  evident  that  the  statute  which  was  passed 
was  injurious,  oppressive  or  unjust  in  its  effect.     We  may 


472  Day  v.  Madden.  [April  T., 

therefore  accept  the  decisions  of  that  state,  not  only  as  illus- 
trative of  the  proper  construction  to  be  put  upon  statutes 
which  are  attacked  on  this  ground,  but  may  adopt  the  rea- 
sons which  they  suggest  as  those  upon  which  our  decision  is 
based.  When  we  undertake  to  dmw  the  distinction  between 
right  and  remedy,  we  embark  on  a  sea,  and  the  compass  of 
principle  alone  will  enable  us  to  puraue  our  jouniey  with 
safety.     It  was  veiy  well  said  in  Kent  v,  Oray^  infra: 

**  There  is  much  authority  for  holding,  in  general  terms, 
that  a  right  to  have  one's  coiitroveraies  determined  by  exist- 
ing rules  of  evidence  is  not  a  vested  right ;  that  rules  of  evi- 
dence pertain  to  the  remedies  which  the  state  provides  for 
its  citizens ;  that,  like  other  rules  affecting  the  remedy,  they 
must  at  all  times  be  subject  to  modification  by  the  legisla- 
ture; that  changes  affecting  the  remedy  may  lawfully  be 
made  applicable  to  existing  causes  of  action;  that  the  changes 
are  not  retrospective,  because  the}*^  are  to  be  applied  in  future 
trials,  and  are  not  to  affect  previous  trials.  Cooley  Const. 
Lim.,  867.  But  general  statements  of  this  kind  ai*e  to  be 
taken  with  the  broad  qualification  that  the  changes  must  not 
infringe  the  general  principles  of  justice.  Retrospective 
laws  are  unconstitutional  and  void,  because  they  are  injuri- 
ous, oppressive  and  unjust.  Ihat  is  the  plain  and  simple 
rule  laid  down  in  the  bill  of  rights.  And  any  generalization 
founded  on  the  distinction  between  right  and  remedy  is  at- 
tended with  some  danger,  because  of  the  difficulty  of  draw- 
ing that  distinction  so  accurately  as  not  to  impair  the  force 
of  the  constitutional  prohibition.  Undoubtedly,  a  remedy 
may  be  changed,  in  some  sense,  and  to  some  extent,  without 
affecting  a  right, — that  is,  there  may  be  a  change  in  the 
remedy  that  is  not  injurious,  oppressive,  and  unjust:  but  it 
is  equally  clear  that  the  remedy  may  be  so  changed  as  to 
affect  a  right  injuriously,  oppressively,  and  unjustly,  within 
the  meaning  of  the  prohibition.  A  statute  is  not  necessarily 
just  and  valid  because  it  affects  the  remedy.  The  question 
ia,  Xkot  whether  it  affects  the  remedy,  but  whether  it  affects 
the  remedy  in  a  certain  sense,  and  the  remedy  only.     This 
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point  is  forcibly  illustrated  in  the  dissenting  opinion  of 
Bell,  C.  J.,  in  Rich  v.  Flanders,  39  N.  H.  347,  348.  If  a 
statute,  in  terms  made  applicable  to  pending  suits,  should 
provide  that  no  deed  should  be  received  in  evidence  unless 
the  attesting  witnesses  were  fifty  years  of  age  at  the  time  of 
the  trial,  and  if  the  retrospective  character  of  such  a  statute 
were  the  only  objection  to  its  validity,  it  would  not  be  made 
valid  by  the  fact  that  it  affected  the  remedy.  It  could  not 
be  applied  to  pending  suits,  or  to  deeds  duly  executed  before 
its  passage,  because  it  would  unjustly  affect  rights  as  well  as 
remedies.  Legal  evidence  of  title  could  not  be  justly  de- 
stroyed, however  strongly  the  statute  might  profess  to  be 
exclusively  aimed  at  the  remedy.  The  principles  of  justice, 
declared  by  the  prohibition  of  retrospective  laws,  are  not 
evaded  by  words,  names,  and  pretences.  And  when  we  have 
merely  ascertained  that  a  statute  affects  the  remedy  in  some 
sense  or  other,  we  have  made  very  little  progress  in  the  in- 
quiiy  whether  it  affects  a  right;  that  is,  whether  it  is  unjust 
on  general  principles.  If  a  certain  change  can  be  made  in 
the  remedy,  it  is  because  it  can  be  justly  made ;  if  a  change 
cannot  be  made  in  the  right,  it  is  because  it  cannot  be  justly 
made." 

The  learned  judge  well  remarks  that  the  statute  is  not  of 
necessity  to  be  adjudged  without  the  inhibition  because  it 
affects  only  the  remedy.  The  question  still  remains  whether 
the  destruction  of  the  remedy  has  not  injuriously  affected 
substantial  rights  formerly  possessed  by  the  plaintiff.  This 
may  not  be  done.  We  prefer  the  term  "  substantial,"  rather 
than  "vested,"  because  the  term  "vested  "  has  a  distinct  and 
legal  significance  well  understood  by  lawyers  familiar  with 
the  law  of  real  property,  with  regard  to  which  only  can  that 
term  be  accurately  and  strictly  used.  Familiarly  illustrative 
rights  are  those  which  the  mortgagee  acquires  by  virtue  of 
his  mortgage,  those  which  the  grantee  has  by  his  trust  deed, 
and  those  which  inure  to  the  lienor  on  compliance  with  the  stat- 
utes. Speaking  in  general  terms,  they  are  either,  according 
to  Mr.  Fearne,  "an  immediate,  fixed  right  of  present  or 
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future  enjoyment,  or  where  the  interest  does  not  depend 
upon  a  period  or  an  event  that  is  uncertain,"  or,  as  Chancel- 
lor Kent  states  it,  "where  there  is  an  immediate  right  of 
present  enjoyment,  or  a  present,  fixed  right  of  future  enjoy- 
ment." As  it  was  put  in  Clark  v.  Clarke  10  N.  H.  380, 
quoting  only  so  much  of  it  as  clarifies  our  present  idea :  "  A 
law  may  be  retrospective  in  its  operation,  if  it  affect  an  exist- 
ing cause  of  action  or  an  existing  right  of  defense  by  taking 
away  or  abrogating  a  perfect  existing  right,  although  no  suit 
or  legal  proceeding  then  exists." 

In  the  interpretation  of  the  definition  which  has  been 
given  to  the  term  "  vested  rights "  in  some  of  the  New 
Hampshire  cases,  there  can  be  no  question  concerning  the 
accuracy  of  the  term.  A  "vested  right,"  as  by  them  in- 
terpreted, is  a  right  to  do  or  possess  certain  things  which 
the  parties  had  already  begun  to  exercise,  which  is  either 
authorized  by  the  statutes  or  to  the  exercise  of  which  no 
obstacle  exists  in  the  laws  which  have  been  enacted.  But 
wherever  the  statute  takes  away  a  right  acquired  under 
existing  laws,  or  creates  a  new  obligation,  or  imposes  a  new 
duty  in  respect  to  transactions  already  begun,  the  statute 
must  be  deemed  retrospective.  Pickering  v.  Pickering^  19 
N.  H.  389 ;  Willard  v.  Harvey,  24  N.  H.  344 ;  Kennett'B  Pe- 
tition, 24  N.  H.  139;  Kent  v.  Gray,  63  N.  H.  576;  Rich  t>. 
Flanders,  Z9  N.  H.  304;  Colony  v.  Dublin,  32  N.  H.  432; 
Haskel  v.  City  of  Burlington,  30  Iowa,  232 ;  Simpson  v.  City 
Savings  Bank,  66  N.  H.  466 ;  Rairden  v,  Holden,  15  Ohio  St. 
207 ;  De  Cordova  v.  City  of  G-alveston,  4  Tex.  469 ;  PalarieVs 
Appeal,  67  Pa.  St.  479. 

It  may  be  said  that  this  discussion  has  in  reality  assumed 
that  which  ought  to  be  substantiated  in  order  to  acquire  a 
basis  on  which  this  construction  can  reasonably  be  put.  The 
writ  of  attachment  is  said  to  be  only  a  remedy  provided  by 
statute  whereby  the  plaintiff  may  secure  his  debt  if  he  ulti- 
mately be  able  to  prove  it  and  reduce  it  to  judgment.  There 
is  a  measure  of  truth  in  the  contention,  and  I  confess  that 
originally  I  was  of  the  opinion  it  was  an  unanswerable  argu- 
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ment  that  the  writ  of  attachment  was  only  a  matter  of  rem- 
edy and  might  be  destroyed  and  taken  away  by  the  legislature 
at  will,  and  the  plaintiff  was  not  at  liberty  to  complain.  Ma- 
turer  reflection,  however,  has  convinced  me  that  the  right  to 
a  writ  of  attachment,  when  it  accrued  and  was  exercised  while 
the  statute  was  in  force  permitting  it,  gave  to  the  attachment 
plaintiff  a  right  which  may  be  called  either  "  vested  "  or  "sub- 
stantial," at  pleasure,  but  nevertheless  a  right  which  could 
be  neither  taken  away  nor  destroyed  by  the  repeal  of  the 
statute  under  which  it  had  been  regularly  acquired.  Thi^ 
contention  has  been  forced  upon  me  as  a  result  of  an  exam- 
ination of  the  various  authorities  in  this  state  regarding  att* 
tachment  liens,  and  the  rights  of  attachment  creditoi*s,  aa 
well  as  by  a  consideration  of  the  force  and  effect  of  the  act 
of  1891,  which  has  been  adverted  to.  Under  our  statutes 
an  attachment  plaintiff  is  in  reality,  and  for  many  pur- 
poses, an  incumbrancer.  It  is  quite  true  the  lien  which  he 
acquires  is  contingent  rather  than  inchoate,  and  dependent 
not  only  upon  a  compliance  with  the  statute  which  provides 
for  its  issue,  but  also  upon  the  subsequent  recovery  of  a  judg- 
ment and  proof  of  a  cause  of  action  on  which  he  had  a  right 
to  sue  when  he  commenced  his  action.  In  this  sense,  it  is  con- 
tingent;  in  another,  it  is  absolute,  or  becomes  absolute,  if  the 
ground  of  it  be  not  successfully  ti-avei-sed  and  the  plaintiff 
ultimately  succeeds.  If  the  plaintiff  recover  judgment  and 
his  attachment  be  sustained,  he  acquires  an  absolute  lien, 
which  has  existed  from  the  time  of  the  levy  of  the  process, 
relates  back  to  that  date,  is  enforcible  as  of  that  time,  and 
to  that  extent,  as  against  all  intervening  peraons,  whether 
purchasei'S,  incumbrancers,  or  execution  or  attachment  cred- 
itors. In  other  words,  he  has  an  absolute  right  to  have  sub^ 
jected  to  his  execution  the  property  which  he  has  impounded, 
and  its  proceeds  may  be  devoted  to  the  liquidation  of  the  debt 
as  against  all  other  persons  who  are  subsequent  in  time  in  their 
rights^,  and  however  their  rights  may  be  acquired.  It  has  even 
been  held  in  this  state  that  the  giving  of  a  forthcoming  bond 
does  not  release  the  attachment,  but  that  the  property  still 
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remains  subject  to  the  writ  and  the  lien  until  the  judgment 
is  paid  and  satisfied.  The  lien  has  been  adjudged  good  as 
against  unrecorded  deeds,  as  well  as  subsequent  attach- 
ing creditors.  QaU9  Iron  Works  v.  Oohetiy  7  Colo.  App. 
341 ;  Emery  v.  Tount^  7  Colo.  107 ;  Stevenson  v.  Palmer^  14 
Colo.  565 ;  Schneider  v.  Wallingford^  4  Colo.  App.  150 ;  Coir 
lins  V.  Bums^  16  Colo.  7 ;  Williamson  v.  New  Jersey  Southern 
By.  Co.,  29  N.  J.  Eq.  811. 

We  are  therefore  of  the  opinion  that  the  judgment  should 
have  sustained  the  attachment,  because  by  the  levy  the  plain- 
tiff acquired  an  interest  in  the  property  which  became  defi- 
nite, fixed,  certain,  and  vested  by  the  ultimate  recovery. 
We  are  also  of  the  opinion  that  although  this  constitutional 
provision  may  be  taken  as  incorporated  into  and  operative 
upon  the  amended  statute,  so  that  it  is  read  as  though  con- 
taining a  saving  clause  as  to  all  pending  suits  and  proceed- 
ings, we  may  justly  hold  the  act  of  1891  part  and  parcel  of 
the  amended  statute.  We  properly  have  a  right  to  assume 
that  the  legislature,  in  passing  the  repealing  statute  without 
a  saving  clause,  had  in  view  the  terms,  scope,  and  legal  qffect 
of  a  statute  evidently  passed  to  provide  for  just  such  con- 
tingencies. That  act  is  in  general  terms;  it  aims  at  no 
specific  statute;  it  is  intended  to  embrace  all  statutes,  both 
civil  and  criminal,  and  was  evidently  intended  by  the  legis- 
lature to  cover  cases  of  this  description,  which,  without  in- 
tending to  be  offensively  critical,  we  may  justly  say  not 
infrequently  happen.  The  statute  is  broad  in  its  scope,  ample 
in  its  terms,  and  without  giving  undue  force  to  its  language, 
and  without  the  adoption  of  a  strained  construction,  may  be 
taken  to  be  a  part  and  parcel  of  this  repealing  or  amended 
statute.  If  this  is  so,  then  the  statute  was  amended  and 
reenaoted  with  this  provision  attached,  and  we  must  read 
that  section  relating  to  attachments  as  though  it  contained 
a  provision  that  it  should  not  be  taken  to  extend  to  or  affect 
any  suits  or  proceedings  already  begun. 

This  question  has  been  before  the  circuit  court  of  appeals 
of  the  United  States  in  a  case  decided  at  the  present  term 
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{The  National  Bank  of  Commerce  of  Kansas  Oity  v,  John  J. 
Reithmann  et  alJ)^  and  in  that  case  it  was  adjudged  the  at- 
tachment did  not  fall  by  reason  of  the  repeal,  and  the  writ 
should  not  have  been  quashed,  as  was  done  in  that  particular 
case,  but  that  the  rights  of  the  plaintiff,  having  been  acquired 
by  his  writ,  were  unaffected  by  the  repeal.  That  distin- 
guished court  seems  to  regard  the  case  in  the  4th  Colorado, 
which  has  been  referred  to,  as  conclusive  of  the  inquiry. 
The  court,  however,  does  not  put  its  decision  on  that  basis, 
and  according  to  the  result  of  our  examination  no  such  effect 
can  rightfully  be  given  to  that  opinion.  We  need  not  quar- 
rel, however,  with  that  court,  because  if  they  be  right  and 
we  be  wrong,  our  judgment  must  be  correct,  even  though 
we  have  given  wrong  reasons  for  it,  and  whichever  road  we 
take,  whether  theira  or  ours,  we  arrive  at  the  same  point. 
That  court  urges  a  very  persuasive  reason  in  support  of  their 
conclusion  that  the  writ  has  been  levied^  the  right  acquired, 
and  everything  done  essential  to  the  perfection  of  that  right, 
antecedent  to  the  repeal  of  the  statute.  They  construe  the 
statute  simply  to  mean  that  after  the  act  went  into  effect  it 
should  no  longer  be  a  ground  of  attachment  that  the  suit  was 
brought  on  a  promissory  note.  In  the  language  of  that  de- 
cision :  ''  The  act  did  not  provide  that  writs  lawfully  issued 
upon  that  ground,  while  it  was  a  lawful  ground  for  attach- 
ment, should  abate;  or  that  acts  done  under  such  writs 
should  be  held  void,  or  that  liens  obtained  under  them  should 
lapse.  Full  effect  is  given  to  the  statute  by  allowing  to  it 
prospective  operation.  The  existing  writ  in  this  case,  and 
the  lien  of  such  writ,  were  not  affected  by  any  of  the  terms 
of  the  statute.  The  stated  cause  upon  which  it  was  issued, 
valid  at  the  time,  and  effectual  then  to  obtain  a  valid  writ, 
was  a  thing  of  the  past  which  had  served  its  purpose  at  the 
proper  time,  and  was  no  longer  material,  except  to  show  that 
the  writ  was,  when  issued,  lawfully  issued." 

We  have  preferred,  however,  to  put  our  decision  on  con- 
stitutional grounds  as  well  as  on  these  general  considerations. 
This  has  been  done  to  protect,  so  far  as  we  could,  the  rights 
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of  the  present  litigants,  as  well  as  to  conserve  the  rights  of 
other  suitors  whose  interests  may  be  affected  by  this  opinion. 
Unless  we  are  incorrectly  informed,  this  matter  has  been 
before  the  various  district  courts  of  the  state  many  times 
since  the  act  of  1895  went  into  operation.  We  are  likewise 
advised  by  the  profession  that  the  district  courts  have  di- 
vided on  the  question,  many  judges  holding  one  way,  and 
many  the  other,  which  demonstrates  to  our  mind  that  the 
question  is  a  close  one,  of  great  perplexity  and  uncertainty, 
and  on  which  courts  might  well  differ,  and  support  their  con- 
clusions with  almost  equally  persuasive  reasons.  Our  dis- 
trict courts  are  presided  over  by  men  of  large  experience  and 
learning  in  the  profession,  and  their  opinions  are  entitled  to 
great  weight  and  respectful  consideration,  and  while  they 
differ  on  this  question,  we  regard  it  as  only  just  and  proper 
that  we  should  unhesitatingly  and  fully  express  our  views, 
decide  the  constitutional  question  according  to  our  best  judg- 
ment, put  our  decision  on  that  ground,  that  the  parties  to 
this  suit  as  well  as  other  litigants  in  the  state  may  ultimately 
have  the  maturer  and  probably  more  satisfactory  conclusion 
of  the  supreme  court  upon  this  question. 

Believing  that  the  court  erred  in  quashing  the  attachment, 
the  judgment  will  be  reversed. 

Meveraed. 

Wilson,  J.,  not  sitting. 


Stroussb  v.  Bank  of  Clear  Cresek  Coxtnty  bt  al. 

1.  Landlobd  AiTD  Tenant. 

Tlie  lessee  went  into  possession  under  a  written  lease,  for  a  term  of  five 
years,  which  recited  that  it  was  renewable  from  time  to  time,  at  the 
election  of  the  lessee,  at  an  annual  rental  specified,  and  that  any  in- 
debtedness by  the  lessor  to  tlie  lessee  should  stand  as  an  offset 
against  rent  due  or  to  become  due.  The  lessee  remained  in  posses- 
sion several  years  after  expiration  of  the  term  with  the  consent  of 
the  lessor,  but  without  a  renewal  of  the  lease.    Heldf  that  his  oo- 
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cupanoy  after  expiration  of  the  term  was  that  of  a  tenant  from  year 
to  year;  and  that  the  fact  that  the  lessor  was  indebted  to  him  in  an 
amount  exceeding  the  rent  did  not  defeat  the  right  of  the  assignee 
of  the  lessor  to  recover  possession  on  the  ground  of  nonpayment  of 
rent  accruing  after  the  tenant  had  notice  of  the  assignee's  acquisi- 
tion of  title. 

2.  PbACTIOE— JimiSDICTION. 

Jurisdiction,  the  want  of  which  may  be  raised  at  any  time,  is  the  gen- 
eral jurisdiction  of  the  court  over  the  subject-matter  of  the  action. 

3.  Sams. 

The  plaintiff  having  brought  the  defendant  into  a  court  of  equity,  where, 
in  self-defense,  the  defendant  was  compelled  to  set  up  the  facts  con- 
stituting its  title,  he  will  not  be  permitted,  on  appeal,  to  change 
holds  by  challenging  the  court's  jurisdiction  on  the  ground  that 
there  was  an  adequate  remedy  at  law  to  settle  the  rights  of  the  par- 
ties. When  the  court's  equitable  jurisdiction  has  been  invoked,  and 
the  parties  have  submitted  themselves  thereto,  a  proper  decree  may 
be  rendered,  notwithstanding  the  plaintiff  may  have  had  an  ade- 
quate remedy  at  law. 

Appeal  from  the  District  Court  of  Clear  Creek  County. 

Mr.  J.  C.  Helm,  Mr.  D.  J.  Da  vies  and  Mr.  W.  T.  Hughbs, 
for  appellant. 

Messrs.  Fillius  &  Davis  and  Mr.  Thomas  Mitchell, 
for  appellees. 

Thomson,  J.,  delivered  the  opinion  of  the  court. 

Samuel  Strousse  brought  this  suit  against  Jesse  M.  Cope- 
land,  the  Bank  of  Clear  Creek  County,  and  William  A.  Ham* 
ill  to  obtain  a  decree  establishing  his  alleged  possessory  rights 
in  oertain  real  estate,  and  to  enjoin  the  Bank  of  Clear  Creek 
County  from  interfering  with  his  possession.  Demurrers  were 
sustained  successively  to  the  plaintiff's  original  and  amended 
complaint,  an  amendment  to  the  amended  complaint  was  filed, 
the  defendant  the  Bank  of  Clear  Creek  County  answered, 
the  plaintiff  replied,  and  upon  the  pleadings  as  they  then 
stood  the  cause  proceeded  to  trial.  Judgment  went  against 
the  plaintiff,  and  he  appealed. 
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On  the  Ist  day  of  March,  1881,  the  defendant  Hamill  ex- 
ecuted and  delivered  to  the  plaintiff  the  following  instrument 
in  writing : 

^^  This  agreement  witnesseth,  that  the  undersigned,  Wil- 
liam A.  Hamill,  of  Georgetown,  Clear  Creek  county,  Colo- 
rado, lessor,  lets  unto  Samuel  Strousse,  of  the  same  town, 
county  and  state,  lessee,  his  heirs  and  assigns,  the  north 
thirty-one  (81)  feet  of  lots  five  (5)  and  six  (6),  in  block  num- 
ber eighteen  (18),  in  the  town  of  Georgetown,  county  and 
state  aforesaid,  for  the  term  of  five  (6)  years,  and  renewable 
from  time  to  time,  and  for  such  periods  as  the  said  Strousse 
may  elect,  at  the  annual  rental  of  fifteen  hundred  dollars 
($1,500)  per  annum,  payable  monthly  or  annually,  in  advance, 
as  may  be  elected  by  the  parties  hereto  ;  the  said  lessor  g^iv- 
ing  and  granting  unto  said  lessee  the  use  of  said  premises 
free  of  rent  for  the  first  two  (2)  months  as  an  inducement 
to  said  lessee  to  enter  into  and  make  this  contract.  And  it 
is  further  agreed  on  the  part  of  said  lessor  that  any  and  all 
book  accounts,  unpaid  accounts  of  any  other  nature  or  kind, 
including  any  and  all  moneys  that  may  be  from  time  to  time 
due  and  owing  said  lessee  by  said  lessor,  or  any  other  indebt- 
edness now  due,  or  which  may  yet  become  due,  or  accrue,  or 
exist  in  favor  of  the  said  lessee,  and  owing  from  said  lessor, 
shall  at  all  times  stand  and  be  an  offset  against  any  and  all 
rents  due,  accrued,  or  to  become  due ;  and  that  until  all  such 
indebtedness  now  due  or  which  may  hereafter  become  due, 
as  hereinafter  stated,  are  fully  paid  and  discharged  by  said 
lessor,  the  rents  of  said  premises  may  be  and  are  a  set-off,  to 
be  held  as  such  by  said  lessee  against  said  lessor,  his  heirs 
and  assigns ;  and  the  said  lessee  is  hereby  authorized  and  em- 
powered to  enter  on,  take,  hold,  and  possess  said  premises,  in 
consideration  of  this  inducement  and  on  this  understanding; 
and  said  lessee  may,  under  this  contract,  hold  and  defend  his 
possession  for  payment  and  settlement  of  any  and  all  just 
claims  and  indebtedness  that  he  may  have  against  said  lessor, 
and  may  defend  the  same  against  all  claims  of  said  lessor,  or 
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any  person  or  persons  claiming  or  to  claim  by  or  through 
the  said  lessor,  bis  heirs  or  assigns.  Possession  of  said  prem- 
ises to  be  given  on  the  1st  day  of  May,  A.  D.  1881. 

"  Witness  my  hand  and  seal  this  Ist  day  of  March,  A.  D. 
1881. 

[Seal]  *'  William  A.  Hamill." 

In  pursuance  of  this  contract,  Strousse  entered  into  the 
possession  of  the  premises  which  it  described.  Afterwards, 
on  the  1st  day  of  January,  1885,  Hamill  executed  and  deliv- 
ered to  Strousse  the  following  further  contract: 

"  Georgetown,  Colorado,  January  1, 1885. 
"  I  hereby  let  and  contract  with  Samuel  Strousse,  as  fol- 
lows, to  wit:  Giving  to  him,  his  hell's  and  assigns,  the  pos- 
session, use  and  occupancy  of  certain  premises  adjoining  the 
north  thirty-one  (31)  feet  of  lots  (5)  and  six  (6),  block 
eighteen  (18),  and  heretofore  occupied  by  the  Merchants' 
National  Bank,  and  being  the  north  twenty-six  (26)  feet  of 
lots  three  (3)  and  four  (4),  in  block  eighteen  (18),  town  of 
Georgetown,  Clear  Creek  county,  Colorado,  coterminous 
with  a  contract  dated  March  1,  1881,  and  given  by  me  to 
him,  of  premises  adjacent  to  those  last  above  described,  and 
upon  the  same  terms  and  conditions  ;  said  Strousse,  his  heirs 
and  assigns,  to  have,  hold,  use,  and  occupy  said  premises 
until  full  and  complete  performance  by  me,  as  provided  for 
in  said  lease.  For  the  use  and  occupancy  of  all  the  premises 
described  in  the  lease  aforesaid,  as  well  as  this  one,  said 
Strousse  is  to  pay  the  sum  of  eighteen  hundred  dollars 
($1,800)  per  annum,  payable  annually  or  monthly,  in  ad- 
vance, as  either  of  us  may  elect.  Possession  of  the  last 
premises  mentioned  in  this  lease  to  be  given  January  1, 1885. 
[Seal.]  "  William  A.  Hamill." 

Strousse  then  took  possession  of  the  real  estate  described 
in  the  last  contract.     He  used  and  occupied  the  entire  prop- 
erty continuously  after  taking   possession,  selling   Hamill 
goods,  and  advancing  him  money  from  time  to  time.    On 
Vol.  IX— 31 
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January  1,  1888,  Hamill,  in  settlement  of  the  indebtedness 
then  due  from  him  to  the  plaintiff,  made  and  delivered  to  the 
plaintiff  his  promissory  note  for  $4,500,  due  one  year  from 
date,  with  interest  at  the  rate  of  12  per  cent  per  annum,  to 
be  compounded  at  the  same  rate  if  not  paid  as  it  accrued. 
On  December  15, 1890,  Hamill  executed  another  note  to  the 
plaintiff  for  one  thousand  dollars  (#1,000),  due  in  three 
months,  with  interest  at  the  same  rate,  compoundable  if  not 
paid  annually.  On  September  7,  1893,  Hamill  made  a  fur- 
ther note  to  the  plaintiff  for  $272.77,  due  in  three  months, 
with  the  same  interest,  also  compoundable  annually.  On 
May  1,  1890,  one  Harry  C.  Hamill  gave  the  plaintiff  his 
promissory  note  for  $300,  due  in  90  days,  with  interest  at 
the  rate  of  24  per  cent  per  annum,  to  be  compounded  if  not 
paid  annually.  The  defendant  Hamill  afterwards  assumed  the 
payment  of  this  note.  On  August  14,  1888,  one  William 
A.  Hamill,  Jr.,  executed  his  note  to  the  plaintiff  for  $1,779, 
with  interest  at  the  rate  of  2  per  cent  per  month,  to  be  paid 
annually  or  be  compounded  at  the  same  rate.  In  August, 
1891,  the  defendant  Hamill  assumed  the  payment  of  this  note. 
On  the  15th  day  of  June,  1888,  the  defendant  Hamill  exe- 
cuted a  conveyance  of  the  real  estate  described  in  the  two 
contracts  to  the  defendant,  Copeland,  as  trustee,  to  secure 
the  payment  of  a  note  for  $15,000,  of  the  same  date  with  the 
trust  deed,  with  interest  from  date  at  1  per  cent  per  month, 
which  note  became  the  property  of  the  Bank  of  Clear  Creek 
County.  In  pursuance  of  the  authority  given  by  the  trust 
deed,  the  defendant  Copeland,  at  the  instance  of  the  bank, 
on  November  19,  1894,  sold  the  real  estate  described  in  the 
trust  deed ;  the  bank  being  the  purchaser,  and  receiving  a 
deed  of  conveyance  of  the  land  from  the  trustee  on  the  same 
day.  Afterwards  the  bank  commenced  proceedings  for  the 
possession  of  the  property,  which  were  pending  when  this 
Buit  was  brought. 

The  contention  of  plaintiff's  counsel  is  that  the  contracts 
have  the  effect  of  a  mortgage  upon  the  use  and  occupation 
of  the  premises,  by  virtue  of  which  Strousse  has  the  right  to 
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continue  in  possession  until  such  time  as  Hamill  shall  cease 
to  contract  indebtedness  to  the  plaintiff  in  excess  of  the 
amount  of  the  rents  reserved.  This  theory  is  based  on  the 
provision  in  the  contract  that  the  lessee  might  hold  and 
defend  his  possession  for  payment  and  settlement  of  the 
indebtedness,  accrued  or  to  accrue,  against  the  lessor  and  all 
pei-sons  claiming  under  him;  and,  if  we  understand  the 
argument,  its  effect  is  that,  having  taken  the  possession,  the 
lessee  was  entitled  to  retain  it  as  security  for  then  existing 
debts  and  future  advances,  regardless  of  the  term  limited  by 
the  contract.  Whether  the  language  upon  which  counsel 
rely  would,  in  any  view,  be  susceptible  of  the  construction 
which  they  give  it,  we  need  not  inquire ;  because,  in  our 
opinion,  the  argument  is  effectually  answered  by  the  pres- 
ence in  the  contract  of  a  covenant  for  renewal.  The  first 
contract  was  a  lease  for  a  fixed  term  of  five  yeai*s,  with  a 
right  in  the  lessee  to  demand  and  receive  a  renewal  of  the 
lease,  when  the  term  should  expire,  for  such  further  period 
as  he  might  elect.  The  evident  intention  of  the  parties  was 
that  the  term  should,  in  the  first  instance,  be  confined  to  five 
years,  and  that  any  occupancy  of  the  premises  by  the  lessee 
beyond  that  term  should  be  in  virtue  of  a  i-enewal  of  the 
original  lease,  and  not  in  virtue  of  the  lease  itself.  Without 
a  renewal,  his  right  to  possession  was  limited  by  the  express 
terms  of  the  lease  to  five  years,  while  with  a  renewal  it 
would  continue  through  the  new  term,  and  then  expire. 
The  fixing  of  the  term  of  possession  in  the  original  lease, 
together  with  the  provision  for  fixing  a  further  term  in  the 
event  of  a  renewal,  is  wholly  inconsistent  with  any  theory 
that  the  parties  contemplated  a  possession  of  indefinite  dura- 
tion. The  possession  which  the  lessee  might  hold  and  defend 
was  a  possession  which  accompanied,  and  was  commensurate 
with,  the  tenancy  which  the  contract  created.  Strousse  was 
under  no  obligation  to  extend  credit  to  Hamill,  and  with 
knowledge  of  the  limits  of  his  tenancy  he  could  easily  regu- 
late his  advancements  so  that  upon  the  termination  of  his 
right  of  possession  under  the  contract  he  would  be  whole. 
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If  he  suffered  Hamiil  to  be  in  his  debt  when  his  tenancy  ' 
at  an  end,  it  was  his  own  fault. 

The  second  contract,  executed  after  the  firet,  but  during 
its  life,  was  a  lease  to  Stix>usse  of  other  real  estate  upon  the 
same  terms  and  conditions,  but  reserving  an  aggregate  annual 
rental  of  $1,800  for  the  entire  property.  It  was  expressed 
to  be  coterminous  with  the  other.  Its  term  of  lease  was 
therefore  to  be  measured  by  the  remainder  of  the  term  first 
created,  and  expire  with  that  term ;  and,  one  gross  sum  hav- 
ing been  reserved  as  rent  for  all  the  property,  the  effect  was 
to  make  the  second  contract  a  part  of  the  firat,  so  that  the 
two  instruments  should  embrace  but  one  lease.  A  renewal 
would  therefore  include  all  the  property,  and  was  due,  at  the 
option  of  Strousse,  at  the  expiration  of  the  time  limited  by 
the  first  contmct. 

Now,  it  is  entirely  clear  from  the  evidence  that  there  never 
was  any  renewal,  or  any  pretense  of  renewal,  of  the  first, 
second,  or  combined  lease.  Strousse  refused  to  accept  a 
renewal  offered  to  him  by  Mr.  Hamiil,  saying  that  the  old 
contract  was  good  enough.  He  was  a  witness  for  himself, 
and  insisted  strenuously  that  no  new  agreement  of  any  kind 
was  ever  made,  and  that  his  sole  claim  to  possession  was 
based  on  the  original  contract.  But  the  tenancy  under  that 
contract  was  a  tenancy  for  five  years,  and  expired  in  the 
spring  of  1886.  The  contract  was  not  that  upon  the  expira- 
tion of  his  term  he  might,  if  he  so  desired,  continue  in  the 
occupancy  of  the  premises  for  a  further  fixed  period,  so  that 
upon  his  election  the  further  period  would  be  only  a  contin- 
uation of  the  original  term,  and  would,  therefore,  be  em- 
bmced  in  the  contract.  The  contract  was  for  a  renewal  of 
the  lease  for  a  period  not  fixed,  but  to  be  designated  by 
Strousse.  It  was,  therefore,  incumbent  upon  him,  when  the 
time  came,  if  he  desired  the  property  longer,  to  so  notify  his 
landlord,  and  designate  the  further  period  for  which  he  elected 
to  take  it.  Upon  this  being  done,  a  new  agreement  wjis 
necessary  to  cover  the  new  term ;  and,  if  the  new  term  was 
for  a  longer  period  than  one  year,  the  agreement  roust  be  iii 
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writing,  or  it  would  be  void  by  the  statute  of  frauds.  There 
having  been  no  renewal  of  the  lease,  the  tenancy  which  it 
created  terminated  on  the  Ist  day  of  May,  1886,  and  the 
further  occupancy  of  the  premises  by  Strousse  was  not  in 
virtue  of  the  original  contract.  It  is  plain  that  he  held  over 
by  the  consent  of  Hamill,  and  the  terms  upon  which  he  held 
were  governed  by  a  new  contract  which  the  law  implies  from 
the  facts.  It  does  not  appear  that  any  change  was  made  iu 
the  conditions  upon  which  he  formerly  held.  He  therefore 
impliedly  held  subject  to  them.  As  the  rent  reserved  in  the 
first  lease  was  payable  annually,  and  as  a  lease,  not  iu  writ- 
ing, for  a  longer  period  than  one  year  would  be  invalid,  his 
occupancy  of  the  premises  after  his  term  by  the  consent  of 
his  landlord  would  be  evidence  of  a  new  demise  for  a  year; 
and,  as  he  continued  in  possession  by  the  consent  of  his  land- 
lord for  a  number  of  years  after  the  expiration  of  his  tenancy, 
we  think  he  must  be  regarded  as  a  tenant  from  year  to  year 
during  that  time.  Schuyler  v.  Smithy  51  N.  Y.  309 ;  Dighy 
V.  Atkinson^  iCeanp.  275;  Taylor,  Landlord  &  Tenant,  sec.  58. 

On  November  19,  1894,  the  defendant  bank  succeeded  to 
the  title  of  Hamill  by  virtue  of  the  sale  and  conveyance 
made  by  the  trustee.  The  bank  was,  of  course,  bound  by 
any  valid  contract  subsisting  between  Hamill  and  Strousse 
in  relation  to  the  property  at  the  time  the  trust  deed  took 
effect  as  to  Strousse ;  but  its  rights  would  be  unaffected  by 
any  agreement  between  the  original  parties  made  after  that 
time.  The  trust  deed  Wiis  not  recorded  until  the  30tli  day 
of  November,  1889.  At  that  time  the  deed  took  effect  as  to 
Strousse,  even  if  he  had  no  previous  knowledge  of  its  exist- 
ence. But,  in  addition  to  the  constructive  notice  which 
the  record  imparted,  Strousse  had  actual  notice  of  the  execu- 
tion of  the  deed.  He  examined  the  records  in  December, 
1889,  and  found  it.  Also,  in  the  same  year,  he  had  informa- 
tion of  it  from  Hamill. 

On  the  first  day  of  January,  1888,  the  indebtedness  from 
Hamill  to  Strousse,  after  deducting  the  rents  which  had  ac- 
crued, was  $4,500.     This  Hamill  settled  by  his  note.     When 


486  Strousse  v.  Bank.  [April  T., 

or  how  this  indebtedness  arose,  whether  it  was  a  debt  left 
over  from  the  original  term,  whether  it  accrued  partly  or 
wholly  afterwards,  or  with  what  rights  in  relation  to  the 
possession  of  the  property  it  invested  Strousse  as  agiunst  Ha- 
mill,  we  can  form  no  idea  from  the  record ;  but  the  questions 
are  immaterial,  and  we  shall  assume  that,  even  if  it  accrued 
while  Strousse  was  merely  a  tenant  from  year  to  year,  by 
some  agreement  between  himself  and  Hamill,  the  latter 
could  not  terminate  the  tenancy  until  the  debt  should  be 
canceled  by  the  rent.  Strousse  would  then  be  entitled  to 
retain  his  possession  until,  by  the  application  upon  it  of  the 
rents,  the  note,  with  its  compound  interest,  should  be  paid. 
This  was  the  only  indebtedness  to  Strousse  from  Hamill  out- 
standing when  the  trust  deed  was  recorded,  or  when  Strousse 
actually  knew  that  it  was  executed.  All  the  other  notes 
mentioned  in  the  complaint  were  executed  after  1889,  except 
the  note  of  William  A.  Hamill,  Jr.,  for  $1,779,  which  the 
defendant  Hamill  assumed.  But  be  did  not  assume  that 
note  until  August,  1891,  and  it  therefore  did  not  become  his 
debt  until  that  time.  Whatever  rights  in  the  possession  of 
the  property  the  indebtedness  contracted  after  1889  may 
have  given  Strousse  as  between  himself  and  Hamill,  those 
rights  were  subject  and  subordinate  to  the  trust  deed.  By 
applying  the  yearly  rent  of  f  1,800  upon  the  note  for  #4,500, 
given  January  1, 1888,  the  note  would  be  fully  paid  before 
the  expiration  of  the  year  1892.  As  the  debt  evidenced  by 
that  note  was  the  only  one  to  which  the  trust  deed  was  sub- 
ject, when  the  bank  received  the  deed  from  the  trustee  it 
took  the  property  unincumbered  by  any  possessory  right  in 
Strousse  arising  from  his  dealings  with  Hamill,  excepting 
only  such  rights  as  were  incident  to  a  tenancy  from  year  to 
year.  The  rents  were  thereafter  due  to  the  bank,  and  it 
could  resort  to  its  possessory  remedy  for  their  nonpayment, 
or  it  could  determine  the  tenancy  in  the  manner  provided  by 
the  statute,  and  then  recover  the  possession.  What  the 
grounds  of  the  bank's  proceeding  for  possession  were  does 
not  appear,  but  no  complaint  is  made  that  it  was  in  any 
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respect  irregular ;  and  upon  the  assumption  that  it  was  in 
conformity  with  the  law  the  right  of  the  bank  to  judgment 
in  that  proceeding  cannot  be  gainsaid. 

The  position  is  now  taken  in  behalf  of  the  plaintiff  that 
his  complaint  does  not  entitle  him  to  equitable  relief;  that  it 
appears  on  its  face  that  he  could  have  interposed  the  facts 
upon  which  he  relied  to  protect  him  in  his  possession  as  a 
defense  to  the  action  brought  by  the  bank ;  that,  therefore, 
his  remedy  at  law  was  ample,  and  his  case  was  not  within 
the  jurisdiction  of  a  court  of  equity.  The  argument  proceeds 
further  to  the  effect  that  the  answer  of  the  bank,  setting  up 
the  execution  by  Hamill  of  the  trust  deed  to  Copeland,  the 
default  in  the  payment  of  the  note  which  it  secured,  the  sale 
and  conveyance  to  the  bank  of  the  property  it  described,  and 
pmying  a  decree  establishing  its  title,  and  granting  it  other 
relief  against  the  plaintiff,  set  forth  no  facts  upon  wliich  the 
court  was  authorized  to  decree  equitable  relief  to  the  defend- 
ant, because  it  showed  upon  its  face  that  whatever  remedy 
the  defendant  had  was  at  law,  by  an  action  for  the  possession 
of  the  property.  We  concede  the  general  propositions  ad- 
vanced by  counsel.  The  remedy  at  law  of  each  of  the  parties 
was  adequate.  An  action  for  the  possession  of  the  property 
was  open  to  the  defendant,  and  it  appears  that  it  did  com- 
mence one ;  and,  under  our  present  system  of  practice,  what- 
ever right  the  plaintiff  had  by  virtue  of  his  contract  with 
Hamill  to  retain  the  possession  could  have  been  set  up  by 
him  as  a  defense  and  adjudicated  in  that  action.  But  the 
points  made  in  the  argument  were  never  suggested  until  now. 
The  suit  was  brought,  the  answer  filed,  the  case  tried,  the 
decree  rendered,  and  the  errors  assigned  in  this  court  upon 
the  theory,  accepted  by  both  parties,  that  the  case  as  made 
by  the  pleadings  was  one  of  equitable  cognizance ;  and  the 
question  is  whether  either  party  can  now  be  heard  to  say  that 
it  was  not.  Under  the  practice  prescribed  by  the  code,  two 
objections  are  in  order  at  any  time, — one  to  the  jurisdiction 
of  the  court  over  the  subject  of  the  action,  and  the  other  that 
the  complaint  does  not  state  facts  sufficient  to  constitute  a 
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cause  of  action.  All  other  objections,  if  not  taken  in  time, 
are  waived.  Respecting  the  first,  it  is  not  necessary  to  say 
much.  It  is  not,  and  could  not  successfully  be,  disputed  that 
the  trial  court  had  jurisdiction  over  the  subject-matter  of  this 
suit.  The  objection  is  that  the  case  as  made  by  the  plead- 
ings was  not  within  its  equitable  jurisdiction  ;  but  this  is  not 
the  kind  of  jurisdiction  to  which  the  code  has  reference.  The 
term  *'  equitable  jurisdiction,"  when  used  in  connection  with 
cases  arising  under  the  code,  refers  solely  to  the  method  of 
procedure  by  which  a  court,  having  acknowledged  jurisdic- 
tion of  the  subject-matter  of  the  action,  shall  adjust  the  rights 
of  the  parties  before  it.  The  code  provision  to  which  we  have 
alluded  has  reference  to  the  general  jurisdiction  of  the  court, 
and  not  to  the  manner  in  which  it  shall  take  cognizance  of 
the  causes  submitted  to  it. 

If  the  allegations  of  the  complaint  were  true,  the  plaintiff 
had  possessory  rights  in  the  property  in  controversy,  which 
he  was  entitled  to  assert  and  have  adjudicated.  The  com- 
plaint is,  in  some  respects,  not  very  specific,  but  it  avers  tHe 
possession,  the  continuance  in  possession,  and  the  right  of 
possession,  of  the  plaintiff,  in  pui*suance  of  the  contmct  with 
Hamill,  and  of  the  performance  by  the  plaintiff  of  all  the  con- 
ditions of  the  contract.  It  contains  enough  to  permit  the 
introduction  of  evidence  of  a  renewal  of  the  lease,  and  of  any 
other  mattei-s  arising  out  of  the  contract  which  entitled  him 
to  retain  the  possession.  It  was  the  failure  of  his  proofs  to 
support  his  allegations  which  resulted  ii;  the  failure  of  his 
case.  There  is  not  such  a  want  of  a  cause  of  action  on  the 
face  of  the  complaint  as  would  authorize  us  to  entertain  an 
objection  to  its  sufficiency,  made  now  for  the  first  time,  even 
if  it  weie  not  made  by  the  plaintiff  himself.  But,  as  we  un- 
derstand it,  the  objection  is  not  that  no  cause  of  action  is 
stated,  but  that  the  cause  set  forth  is  of  legal,  and  not  of 
equitable,  cognizance.  Even  if  this  objection  came  from  the 
defendant,  we  should  summarily  dismiss  it.  To  be  available 
here  it  must  have  been  made  in  apt  time  below.  "  The  court 
of  chancery  will  not  refuse  to  take  jurisdiction  of  a  case,  and 
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to  wake  a  proper  decree  therein,  merely  upon  the  ground 
that  the  complainant  has  a  perfect  remedy  by  an  action  at 
law,  when  the  parties  have  submitted  themselves  to  the  juris- 
diction of  the  chancellor  without  objection."  Bank  of  Utica 
V,  MersereaUy  3  Barb.  Ch.  528,  574.  See,  also.  Cummin^  v. 
Mai/or^  etc.^  11  Paige,  596  ;  Creely  v.  Brick  Co.^  103  Mass. 
514;  Amis  v.  Myer%^  16  How,  492;  Sexton  v.  Pike^  13  Ark. 
193. 

In  reference  to  the  answer,  we  have  this  to  say :  The  plain- 
tiff brought  the  defendant  into  a  court  of  equity  to  defend  a 
suit,  the  purpose  of  which  was  to  obtain  a  decree  impairing, 
if  not  destroying,  a  claim  which  it  asserted  to  property.  In 
self-defense  it  was  compelled  to  set  up  the  facts  constituting 
its  title ;  and  although,  from  those  facts,  it  appeai-s  that  it 
might  have  maintained  an  action  at  law  for  the  possession  of 
the  property,  yet  the  plaintiff,  having  brought  it  into  court, 
and  made  a  statement  of  its  title  necessary  in  order  to  defeat 
his  action,  was  not  in  a  position  there  to  make  the  objection 
to  the  answer  which  he  now  makes ;  much  less  can  he  make 
it  here.  However,  he  offered  no  objection  there,  and,  in  any 
view,  the  objection  comes  too  late.  Upon  his  invitation  the 
court  took  cognizance  of  the  case,  and  he  must  abide  by  the 
record  he  has  made.  The  chancellor,  having,  by  consent  of 
parties,  taken  jurisdiction  of  the  case,  was  authorized  to  ren- 
der such  decree  as  would  finally  adjust  and  settle  their  con- 
flicting claims ;  and  upon  the  facts  as  disclosed  by  the  record 
we  think  the  decree  rendered  was  proper  and  just. 

There  is  a  peculiarity  about  the  plaintiff's  present  position 
which  we  cannot  forbear  making  the  subject  of  some  com- 
ment. Throughout  the  whole  coui-se  of  the  litigation  until 
the  present  time  he  has  vigorously  maintained  that  the  equi- 
ties of  the  case  were  with  him,  and  that  the  decree  should 
have  been  for  him,  as  prayed  in  his  complaint,  and  against 
the  defendant.  Now,  to  avoid  the  decree  against  him,  he 
turns  suddenly  upon  his  tracks,  and  says  that  the  action  which 
he  brought  was  one  which  he  had  no  right  to  bring,  that  his 
suit  ought  to  be  dismissed,  and  that  the  defendant's  case 
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should  fall  with  his.  His  efforts  to  disciedit  his  own  plead- 
ing, involving  as  they  do  a  species  of  self-stultification,  are 
not  calculated  to  produce  a  favorable  impression,  and  are 
deserving  of  no  serious  consideration. 

After  the  court  had  announced  its  decision,  the  plaintiff 
applied  for  leave  to  amend  his  complaint,  which  leave  was 
refused,  and  error  is  predicated  on  the  refusal.  If  the  amend- 
ments desired  had  been  material,  or  might  have  affected  the 
result,  we  should  still  be  unable  to  say  that,  in  declining  to 
receive  them  after  trial  and  decision,  the  court  abused  its 
discretion ;  but  everything  proposed  which  was  of  any  con- 
sequence was  already  in  the  complaint  in  some  form ;  the  evi< 
dence  was  introduced  and  received  as  if  the  proposed  allega- 
tions had  been  made  with  the  utmost  distinctness  and  detail ; 
and  upon  the  question  whether  the  lease  was  ever  renewed, 
the  amendments  would  have  directly  contradicted  the  plain- 
tiff's own  testimony. 

In  our  opinion,  the  judgment  below  was  right,  and  we 
therefore  affirm  it. 

Affirmed. 


Kennedy  v.  The  People,  foe  the  use  of,  etc. 

1.  Municipal  Corporations. 

Municipal  corporations  are  the  creatures  of  statute,  and  can  exercise 
only  such  powera  as  are  expressly  conferred  upon  them  or  exist  by 
necessary  implication. 

2.  Same — Statutory  Construction. 

The  legislature  must  be  intended  to  have  used  words  in  their  known 
and  commonly  accepted  signification. 

3.  Same — Peddlers. 

To  constitute  a  peddler  within  the  meaning  of  the  statute,  the  trader 
must  be  one  who  carries  with  him  the  goods  which  he  intends  to 
sell. 

4.  Same. 

One  who  sells  by  sample  merely,  for  future  delivery,  is  not  a  peddler. 

Appeal  from  the  County  Court  of  Otero  County. 


1897.]  Kennedy  v.  The  People.  491 

Mr.  W.  B.  MoKGAN,  for  appellant. 

Mr.  Fred  A.  Sabin,  for  appellee. 

Wilson,  J.,  delivered  the  opinion  of  the  court. 

This  appeal  is  from  a  judgment  assessing  a  fine  against 
Kennedy,  appellant,  for  a  violation  of  the  ordinances  of  the 
town  of  La  Junta,  by  carrying  on  the  avocation  of  a  hawker 
or  peddler  therein  without  first  obtaining  a  license.  Defend- 
ant admits  that  he  had  no  license,  but  claims  that  his  busi- 
ness was  not  that  of  a  peddler  within  the  meaning  of  the 
law.  The  ordinances,  so  far  as  they  relate  to  the  questions 
at  issue,  are  as  follows : 

"  Sec.  9.  Any  person  or  pei-sons  who  shall  pursue  the  avo- 
cation of  hawker  or  peddler  within  the  town  of  La  Junta 
without  first  obtaining  a  license  therefor  as  hereinafter  pro- 
vided shall  upon  conviction  be  fined  for  each  and  every  day 
he  violates  this  ordinance  in  a  sum  not  less  than  ten  nor  more 
than  twenty-five  dollars. 

"Seo.  10.  Any  itinerant  person  who  shall  hawk,  vend  or 
peddle  goods,  wares  or  merchandise,  household  furniture, 
clocks,  jewelry,  gold,  silver  or  plated  ware,  sewing  machines, 
spectacles,  drugs,  nostrums,  perfumes  or  anything,  either  by 
delivering  the  goods  at  the  time  or  by  taking  ordei-s  for  the 
future  delivery  of  the  same,  or  any  person  who  shall  offer  to 
vend,  hawk  or  peddle  any  goods,  wares  or  merchandise,  or 
such  other  things  as  are  above  enumerated  in  any  of  the 
ways  above  stated,  or  any  person  who  shall  under  color  or 
pretense  of  bona  fide  merchants  take  up  a  temporary  residence 
in  the  town  of  La  Junta  for  the  purpose  of  disposing  of  their 
goods,  wares  or  merchandise  of  whatever  kind  whether  at 
auction  or  at  retail  shall  be  deemed  peddlera  within  the  mean- 
ing of  this  ordinance  and  shall  be  required  to  procure  a  li- 
cense to  cany  on  said  business  and  shall  pay  for  said  license 
at  the  rate  of  l|15.00  per  day.  All  license  granted  under 
this  section  shall  be  for  a  specified  number  of  days,  and  every 
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applicant  for  such  license  shall  state  the  kind  and  aggregate 
as  to  value  as  near  as  may  be  of  the  goods,  merchandise  or 
articles  desired  to  be  peddled,  provided,  however,  that  this 
ordinance  shall  not  apply  to  colporteui*s  selling  only  bibles 
or  other  religious  works  and  shall  not  include  the  class  of 
men  known  as  drummera  who  solicit  orders  from  men  in 
business  at  their  places  of  business,  nor  shall  this  ordinance 
apply  to  merchants  permanently  located  in  said  town  selling 
goods  from  their  delivery  wagons  regularly  sent  out  from 
their  places  of  business  to  take  and  fill  order's." 

Municipal  corporations  are  the  creatures  of  statute,  and 
can  exercise  only  such  powers  as  are  expressly  conferred  upon 
them  or  exist  by  necessary  implication.  Bernheimer  v.  City 
of  Leadvillej  14  Colo.  520 ;  1  Dillon  on  Mun.  Corp.,  sec.  89. 

Section  3312,  Gen.  Stats.,  specifies  the  powera  granted  to 
the  board  of  trustees  of  towns,  and  the  authority  to  license 
in  this  instance  is  found  in  the  thirteenth  subdivision  thereof. 
It  reads  as  follows:  "To  license,  tax,  regulate,  suppress  and 
prohibit  hucksters,  peddlei-s,  pawnbrokers,  keepei-s  of  ordina- 
ries, theatrical  and  other  exhibitions,  shows  and  amusements, 
and  to  revoke  such  license  at  pleasure." 

It  will  be  seen  that  section  10  of  the  town  ordinances  at- 
tempts to  define  specifically  what  shall  constitute  a  peddler. 
It  is  claimed  by  defendant  that  this  definition  enlarges  and 
extends  the  meaning  of  the  word  beyond  that  in  which  it 
was  used  in  the  statute,  and  that,  in  so  far,  it  is  of  no  effect. 
It  is  well  settled  that  the  law  by  which  a  municipal  body  is 
created  is  to  be  strictly  construed,  and  also  the  attempted 
exercise  of  authority  under  such  law.  If  there  is  any  reason- 
able  doubt  concerning  the  power,  it  is  resolved  by  the  court 
against  the  corporation.  Bernheimer  v.  Oity  of  Leadville^ 
supra. 

The  legislature  intended,  by  the  subdivision  of  the  section 
above  quoted,  to  empower  towns  to  exact  a  license  as  ped- 
dlei-s  from  such  persons  only  as  can  be  termed  such  in  the 
signification  of  the  word  as  there  used.  If  the  town  council 
has  attempted  to  enlarge  the  meaning  of  this  word,  as  tliei*e 
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used,  and  bring  within  the  terms  of  the  ordinance  persons 
pursuing  a  business  which  could  not  properly  be  called  that 
of  a  peddler  as  the  word  is  used  in  the  statute,  such  portion 
of  such  ordinance  is  void  and  of  no  effect.  This  principle  is 
not  only  in  accordance  with  sound  reason,  but  is  well  settled 
by  the  adjudication  of  the  highest  courts.  Bemheimer  v. 
City  of  LeadvUUy  supra ;  Davenport  v.  Rice^  75  Iowa,  74 ; 
Ummo7is  V.  Lemstown^  132  El.  880;  Chicago  v.  Halbert^  118 
111.  636. 

The  remaining  questions  are :  What  is  a  peddler  within 
the  meaning  of  the  statute  ?  And  were  the  facts  in  this  case 
suflBcient  to  bring  the  defendant  within  the  definition  ? 

It  is  a  fundamental  rule  of  construction  that  the  legisla- 
ture must  have  intended  to  use  words  in  their  known  and 
commonly  accepted  signification.   Sutherland  Stat.  Con.,  251. 

Webster  defines  "peddler"  to  be  a  traveling  trader;  one 
who  carries  about  commodities  on  his  back,  or  in  a  cart  or 
wagon,  and  sells  them.  Black,  Bouvier,  Anderson,  the  Cen- 
tury and  Worcester  all  give  substantially  the  same  definition. 
The  dominant  and  distinguishing  idea  in  all  seems  to  be  that 
to  constitute  a  peddler  the  trader  must  be  one  who  carried 
with  him  the  goods  which  he  sells.  This  definition  is  also 
supported  by  the  highest  judicial  authorities.  Emmons  v. 
Lemstown,  supra ;  Davenport  v.  Rice^  supra ;  Commonwealth 
V.  Famum,  114  Mass.  270 ;  Stamford  v.  Fisher,  140  N.  Y. 
191 ;  Cerro  Gordo  v.  Rawlings,  135  111.  36 ;  De  Lisle  v.  Dan- 
ville, 36  111.  App.  660;  Commonwealth  v.  Ober,  12  Cush.  495 ; 
Higgins  v.  Rinker,  47  Tex.  403 ;  2  Beach  Pub.  Corp.,  sec.  1256. 

The  term  "hawker,"  as  formerly  defined,  was  an  itinerant 
trader,  who,  like  a  peddler,  carried  his  goods  with  him  for 
sale,  but  also  attracted  attention,  by  public  outcry  or  placard 
or  exposure.  Now,  however,  the  terms  "peddler"  and 
"  hawker  "  are  considered  equivalent  and  synonymous.  Ab- 
bott's Law  Diet. 

It  remains  to  be  considered  whether  the  facts  of  this  case 
were  such  as  to  bring  the  defendant  within  the  meaning  of 
the  term  "peddler"  as  above  given.    There  was  an  agreed 
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statement  of  facts  at  the  trial,  and  from  this  we  gather  that 
defendant  was  the  agent  of  a  mercantile  company  doing  a 
wholesale  and  retail  business  at  the  city  of  Trinidad,  in  this 
state  ;  that  his  employment  consisted  in  selling  goods  for  the 
company  by  samples  and  illustrated  catalogue,  for  which  he 
received  a  stated  monthly  salary ;  that,  as  such  agent,  he 
solicited  orders  for  the  future  delivery  of  merchandise  in  the 
town  of  La  Junta,  and  about  May  17,  1895,  as  such  agent, 
delivered  a  lonnge  or  sofa  to  a  resident  of  said  town  and  re- 
ceived money  therefor,  the  order  for  the  same  having  been 
previously  taken  by  him  upon  his  showing  to  the  purchaser 
an  illustration  of  the  article  in  a  catalogue.  It  was  also 
agreed  that  he  had  sold  and  delivered  a  carpet  under  similar 
circumstances.  It  further  appears  from  the  statement  of 
facts  that  defendant  took  orders,  as  agent  for  said  company, 
for  future  delivery  from  the  residents  of  said  town  of  La 
Junta,  and  carried  his  samples  with  him  in  a  wagon,  both 
samples  and  wagon  being  the  property  of  his  employers,  and 
that  the  goods  sold  by  him  were  shipped  by  his  employers  by 
railroad  to  the  town,  and  there  delivered  by  him  to  the  per- 
son to  whom  he  had  previously  sold.  Upon  this  statement 
of  facts  it  is  very  clear  that  the  defendant  was  not  a  peddler 
within  the  meaning  of  the  statute,  and  was  not  liable  to  pay 
a  license  for  the  business  which  he  carried  on  within  the 
town.  His  avocation  was  more  properly  that  of  a  commer- 
cial traveler  or  drummer.  Certainly  it  was  not  that  of  a 
peddler,  as  defined  by  all  of  the  lexicographei-s,  and  as  held 
by  the  great  mass  of  authorities.  The  only  case  we  can 
find,  or  to  which  we  have  been  cited,  conflicting  in  the  slight- 
est degree  with  this,  is  that  of  Q-raffty  v.  RushvUle^  107  Ind. 
502.  The  city  ordinance  considered  in  this  case  was  made 
in  express  terms  applicable  only  to  nonresidents  of  the  city, 
and  was  based  upon  a  statute  wherein  the  sole  power  granted 
to  municipal  corporations  in  reference  to  this  subject  was 
"  to  restrain  hawking  and  peddling."  It  was  held  that  one 
of  the  main  objects  which  the  legislature  had  in  view  by 
vesting  such  powei*s  in  cities  was  to  permit  them  to  protect 
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their  home  merchants  from  competition.  Under  these  cir- 
cumstances the  court  gave  to  the  word  '*  peddler "  a  more 
enlarged  definition,  thereby  bringing  within  the  provisions 
of  the  statute  certain  acts  and  an  employment  which  would 
not  have  constituted  a  peddler  if  the  word  were  used  in  the 
ordinary  sense  in  which  it  was  usually  employed. 

The  statute  in  Colorado  is  different  from  this,  and  there  is 
nothing  upon  which  an  inference  can  be  based  that  the  leg- 
islature intended  to  attach  to  the  word  "  peddler"  any  other 
than  its  usual  and  ordinary  significance.  The  definition 
given  in  this  opinion  is  that  of  all  the  recognized  lexicogra- 
phei-s,  is  supported  by  the  law  writei-s  and  by  the  decisions 
of  the  coui-ts,  without  exception,  unless  the  case  from  Indiana 
be  one,  and  we  must  adhere  to  it. 

In  this  view  of  the  case,  the  judgment  was  erroneous  and 
must  be  reversed. 

Heversed. 


Booth  v.  The  Domestic  Water  Company. 

1.  Appeal. 

The  right  of  appeal  is  statutory,  and  can  be  exercised  only  by  Hie  party 
against  whom  the  judgment  was  rendered. 

2.  Same. 

If  the  prevailing  party  has  not  obtained  all  the  relief  to  which  he  con- 
siders himself  entitled,  his  only  remedy  is  by  writ  of  error. 

8.  Same— Docketing  upon  Ebbob. 

Whenever  the  appellate  court  shall  dismiss  an  appeal  for  lack  of  juris- 
diction to  entertain  the  same,  and  it  appears  to  the  court  that  it 
would  have  had  jurisdiction  if  the  action  had  come  up  on  writ  of 
error,  it  may  order  the  cause  to  be  docketed  as  pending  on  error. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  A.  S.  Blake,  for  appellant. 

No  appearance  for  appellee. 
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Thomson,  P.  J.,  delivered  the  opinion  of  the  court. 

The  appellant  brought  suit  against  the  appellee  to  recover 
damages  for  the  alleged  wrongful  diversion  by  the  appellee 
of  water  belonging  to  the  appellant.  Equitable  relief  was 
also  prayed.  The  case  was  tried  by  a  jury,  who  returned  a 
verdict  in  the  plaintiff's  favor  for  $2,000.  A  motion  by  the 
defendant  for  a  new  trial  was  denied,  and  the  court  rendered 
judgment  in  favor  of  the  plaintiff  for  the  amount  of  the  ver- 
dict and  for  his  costs.  Afterwards  a  motion  by  the  plaintiff 
for  injunctive  relief  was  denied,  and  thereupon  the  plaintiff 
prayed  an  appeal  to  this  court,  which  was  allowed  upon 
condition  that  he  file  within  ninety  days  an  appeal  bond  in 
the  penal  sum  of  $300.  In  due  time  the  bond  was  filed  and 
approved,  and  the  record  lodged  in  this  court.  It  is  this 
record  that  we  are  now  asked  to  review. 

The  only  judgment  rendered  in  the  case  was  in  the  plain- 
tiff's favor.  The  right  of  appeal  is  statutory,  and  can  be 
exercised  only  by  the  party  against  whom  the  judgment  is 
rendered.  An  appeal  bond  is  conditioned  for  the  payment 
of  the  judgment,  costs,  interest  and  damages,  in  case  of  the 
affirmance  of  the  judgment,  and  consequently  there  can  be 
no  appeal  by  the  party  recovering  judgment.  If  the  prevail- 
ing party  has  not  obtained  all  the  relief  to  which  he  considers 
himself  entitled,  he  can  have  the  judgment  reviewed  here 
only  by  writ  of  error.  An  attempted  appeal  where  the  stat- 
ute authorizes  none  confers  no  jurisdiction  upon  this  couit, 
and  any  judgment  it  might  undertake  to  render  upon  the 
merits  of  the  controvei*sy  would  be  void.  Hall  v.  Mining  Co.^ 
6  Colo.  81 ;  Vallette  v.  Mining  ^  Smelting  Co.,  6  Colo.  204 ; 
Fischer  v.  Hamer,  21  Colo.  9. 

It  is  provided  by  the  code  that  whenever  the  appellate 
court  shall  dismiss  an  appeal  for  lack  of  jurisdiction  to  enter- 
tain the  same,  if  it  appears  that  the  court  would  have  juris- 
diction if  the  action  had  come  up  on  writ  of  error,  the  court 
shall  order  the  clerk,  without  additional  fees,  to  enter  the 
action  as  pending  on  writ  of  error,  and  thereupon  all  the  pro 
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ceedings  shall  be  such  as  if  the  action  had  been  originally 
brought  to  the  court  on  writ  of  error.  Session  Laws,  1893, 
p.  80. 

The  appeal  will  therefore  be  dismissed,  and  the   clerk 
ordered  to  enter  the  cause  as  pending  on  writ  of  error. 

Dismissed  and  docketed  on  error. 


Mullen  et  al.  v.  The  Western  Union  Beef  Company. 

1.  Secbetaby  of  Aobicultube— Regulations  as  to  Tbanspobtino 

Cattle. 
The  reji^alations  promulgated  by  tUe  secretary  of  agriculture,  acting 
under  the  act  of  congress  of  May  29,  1884,  for  the  suppression  of 
diseases  among  cattle,  are  ineffective  unless  a  state  or  ten*itory 
interested  in  their  application  should  determine  to  cooperate  with 
him  in  their  enforcement 

2.  Same. 

After  cattle  have  become  domiciled  in  a  state,  their  management  is  to 
be  regulated  by  state  laws  and  not  by  act  of  congress. 

Error  to  the  District  Court  of  Arapahoe  County. 

Mr.  Willlam  C.  Kingsley  and  Mr.  Victor  A.  Elliott, 
for  plaintiffs  in  error. 

Messrs.  Thomas,  Bryant  &  Lee,  for  defendant  in  error. 

Thomson,  P.  J.,  delivered  the  opinion  of  the  court. 

This  action  was  brought  by  the  plaintiffs  in  error  against 
the  defendant  in  error  to  recover  damages  for  loss  of  stock 
occasioned  by  the  communication  from  cattle  of  the  defend- 
ant to  cattle  of  the  plaintiffs  of  the  disease  known  as  sple- 
netic or  Texas  fever.  The  defendant  had  judgment,  and  the 
plaintiffs  have  brought  the  case  here  by  writ  of  error. 

The  complaint  charges  that  about  the  15th  day  of  June, 
1891,  the  defendant  negligently,  wrongfully  and  unlawfully 
Vol.  IX— 82 
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shipped  from  Kimble  county,  Texas,  a  large  number  of  Texas 
cattle  infected  with  Texas  fever ;  and  wrongfully,  negligently 
and  unlawfully  unloaded  them,  and  turned  them  loose  in  the 
vicinity  of  a  herd  of  the  plaintiffs'  cattle,  in  Logan  county, 
Colorado,  and  permitted  them  to  run  at  large  upon  the  range 
occupied  by  the  plaintiffs'  cattle,  and  to  come  in  contact  and 
become  mingled  with  the  plaintiffs'  cattle,  in  violation  of  the 
quamntine  rules,  regulations  and  orders  of  the  United  States 
department  of  agriculture,  and  in  violation  of  the  quai*antine 
rules,  regulations  and  orders  of  the  state  of  Colorado,  by  rea- 
son whereof  the  plaintiffs'  cattle,  which  had  been  sound  and 
healthy,  became  infected  with  Texas  fever,  and  large  numbers 
of  them  died.  A  demurrer  to  the  complaint  was  overruled, 
and  the  defendant  filed  an  answer,  which  was,  in  so  far  as 
we  care  to  consider  it,  a  denial  of  the  averments  of  the 
complaint. 

The  cause  of  action,  as  alleged  in  the  complaint,  was  the 
loss  of  cattle  of  the  plaintiffs,  occasioned  by  the  communi- 
cation to  them  of  Texas  fever  by  cattle  of  the  defendant, 
imported  into  Colorado,  and  suffered  to  run  at  large,  in  vio- 
lation of  the  quarantine  rules  and  regulations  of  the  depart- 
ment of  agriculture,  and  in  violation  of  the  quarantine  rules 
and  regulations  of  the  state  of  Colorado.  The  negligence  com- 
plained of  was  alleged  to  consist  in  these  violations.  The 
case  was  tried  below  and  is  argued  here  upon  the  theoiy  that 
if  the  loss  of  the  plaintiffs'  cattle  was  in  consequence  of  dis- 
ease communicated  by  the  cattle  of  the  defendant,  its  lia- 
bility depends  upon  its  acts  with  reference  to  rules  and 
regulations  which  it  was  legally  bound  to  observe ;  so  that 
no  question  of  negligence  generally,  in  the  shipment  and 
management  of  the  cattle,  is  presented  by  the  record.  We 
may  dismiss  the  question  of  violation  by  the  defendant  of 
the  quarantine  rules  and  regulations  of  the  state  of  Colo- 
rado by  sayiiig  that,  upon  suflBcient  evidence,  it  was  settled 
by  the  jury  in  the  defendant's  favor. 

The  plaintiffs  introduced  in  evidence  an  order  issued  by 
Hon.  J.  M.  Rusk,  secretary  of  agriculture,  as  follows : 
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"  Regulations  Concerning  Cattle  Tbansportation. 
**  United  States  Department  op  Agriculture. 
"  Office  of  the  Secretary. 
"  Washington,  D.  C,  February  5th,  1891. 
"  To  the  Managers  and  Agents  of  Railroad  and  Transporta- 
tion Companies  of  the  United  States,  Stockmen  and  Others : 
"III  accordance  with  section  7  of  the  act  of  congress,  aj)- 
proved  May  29th,  1884,  entitled  'An  Act  for  the  Establish- 
ment of  a  Bureau  of  Animal  Industry,  to  Prevent  the  Ex- 
portation of  Diseased  Cattle  and  to  Provide  Means  for  the 
Suppression  and  Extirpation  of  Pleuropneumonia  and  Other 
Contagious  Diseases  Among  Domestic  Animals,'  and  of  tlie 
act  of  congress  approved  July  14th,  1890,  making  appropria- 
tion for  the  department  of  agriculture  for  the  fiscal  year  end- 
ing June  30th,  1891,  you  are  notified  that  a  contagious  and 
infectious  disease  known  as  splenetic  or  Southern  fever  ex- 
ists among  cattle  in  the  following  described  area  of  the 
United  States :  *  *  *.  From  the  15th  day  of  February  to 
the  Ist  day  of  December,  1891,  no  cattle  are  to  be  trans- 
ported from  said  area  to  any  portion  of  the  United  States 
north  or  west  of  the  above  described  line,  except  in  accord- 
ance with  the  following  regulations :  "  Here  follows  a  se- 
ries of  stringent  rules  concerning  the  method  to  be  pursued 
in  transporting  cattle  from  the  infected  districts,  the  purpose 
of  which  was  apparently  to  prevent  healthy  cattle  from  com- 
ing in  contact  with  the  infection. 

The  plaintiffs  then  produced  the  following  further  order 
of  the  secretary  of  agriculture  : 

**  United  States  Department  of  Agetcultttrb. 
"  Office  of  the  Secretary. 
"Washington,  D.  C,  April  23d,  1891. 
"  Notice  is  hereby  given  that  cattle  which  have  been  at 
least  ninety  days  in  the  area  of  country  hereinafter  described 
may  be  moved  from  said  area  by  i-ail  into  the  states  of  Colo- 
rado, Wyoming  and  Montana,  for  gitizing  purposes,  in  ac- 
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cordance  with  the  regulations  made  by  said  states  for  the 
admission  of  southern  cattle  thereto. 

"  Provided : 

^^1.  That  cattle  from  said  area  shall  go  into  said  states 
only  for  slaughter  or  grazing,  and  shall  on  no  account  be 
shipped  from  said  states  into  any  other  state  or  territory  of 
the  United  States  before  the  1st  day  of  December,  1891. 

^^  2.  That  such  cattle  shall  not  be  allowed  in  pens  or  on 
trails  or  ranges  that  are  to  be  occupied  or  crossed  by  cattle 
going  to  the  eastern  markets  before  December  1,  1891,  and 
that  these  two  classes  shall  not  be  allowed  to  come  in  con- 
tact. 

"  3.  That  all  cars  which  have  carried  cattle  from  said  area 
shall,  upon  unloading,  at  once  be  cleaned  and  disinfected  in 
the  manner  provided  by  the  regulations  of  this  department 
of  Februaxy  5th,  1891. 

*'  4.  That  the  state  authorities  of  the  state  of  Colorado, 
Wyoming  and  Montana  agree  to  enforce  these  provisions." 

The  territory  described  in  both  orders  includes  that  from 
which  the  defendant's  cattle  were  shipped;  and  it  is  the 
rules  relating  to  the  isolation  of  cattle  moved  from  infected 
districts,  and  more  particularly  the  second  proviso  of  the 
second  ordef,  which  was  claimed  to  have  been  violated  by 
the  defendant.  It  may  be  conceded,  for  the  purposes  of  the 
case,  that  rules  or  regulations,  made  by  the  direction  of  a 
statute,  have  the  authority  of  the  statute  itself;  and  that 
their  violation  is,  in  effect,  a  violation  of  the  statute ;  but 
that  such  may  be  the  case,  they  must  be  clearly  within  its 
terms.  The  effect  to  be  given  to  the  foregoing  orders  is 
dependent  upon  the  provisions  of  the  act  referred  to  in  the 
order  of  February  6th  (23  U.  S.  Statutes  at  Large,  p.  31). 
By  section  2  the  commissioner  of  agriculture  was  empowered 
to  appoint  agents,  whose  duty  it  should  be,  under  his  instruc- 
tions, to  examine  and  report  upon  the  means  to  be  adopted 
for  the  suppression  and  extirpation  of  pleuropneumonia,  and 
to  provide  against  the  spread,  among  animals,  of  other  dan- 
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gerous,  contagious  and  infectious  diseases.  Section  3  made 
it  his  duty  to  prepai-e  such  rules  and  regulations  as  he  might 
deem  proper  for  the  speedy  and  effectual  suppression  and 
extirpation  of  the  diseases  referred  to,  and  to  certify  such 
rules  and  regulations  to  the  executive  authority  of  each  state 
and  territory,  and  invite  such  authority  to  cooperate  in  the 
execution  and  enforcement  of  the  act,  authorizing  him,  upon 
the  acceptance  by  any  state  or  territory  wherein  such  disease 
should  be  declared  to  exist,  of  his  plans  and  methods,  or 
upon  the  acceptance  by  him  of  plans  or  methods  adopted  for 
the  same  purpose  by  any  such  state  or  territory,  to  expend 
so  much  of  the  money  appropriated  by  the  act  as  might  be 
necessary  to  prevent  the  spread  of  such  diseases  from  one 
state  or  territory  into  another.  Section  4  required  him  to 
make  special  investigation  as  to  the  existence  of  any  of  the 
diseases  along  the  dividing  lines  between  United  States  and 
foreign  countries,  and  along  the  lines  of  transportation  from 
all  parts  of  the  United  States  to  ports  from  which  live  stock 
were  exported,  and  report  the  result  of  his  investigation  to  the 
secretary  of  the  treasury,  who  should  from  time  to  time 
establish  such  regulations  for  the  export  and  transportation 
of  live  stock  as  the  result  of  the  investigation  might  require. 
Section  5  authorized  the  secretary  of  the  treasury,  for  the 
purpose  of  preventing  exportation  from  the  United  States  to 
foreign  countries,  of  live  stock  affected  with  contagious  dis- 
eases, to  take  such  steps  and  adopt  such  measures,  not  incon- 
sistent with  the  provisions  of  the  act,  as  he  might  deem 
necessary.     Sections  6  and  7  are  as  follows : 

*'  Seo.  6.  That  no  railroad  company  within  the  United 
States,  or  the  owners  or  masters  of  any  steam,  or  sailing,  or 
other  vessel,  or  boat,  shall  receive  for  transportation  or  trans- 
port, from  one  state  or  territory  to  another,  or  from  any  state 
into  the  District  of  Columbia,  or  from  the  district  into  any 
state,  any  live  stock  affected  with  any  contagious,  infectious, 
or  communicable  disease,  and  especially  the  disease  known 
as  pleuropneumonia;  nor  shall  any  person,  company,  or  cor- 
poration deliver  for  such  transportation  to  any  railroad  com- 
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pany  or  master  or  owner  of  any  boat  or  vessel,  any  live  stock, 
knowing  them  to  be  affected  with  any  contagious,  infectious, 
or  communicable  disease;  nor  shall  any  person,  company, 
or  corporation  drive  on  foot  or  transport  in  private  con- 
veyance from  one  state  or  territory  to  another,  or  from  any 
state  into  the  District  of  Columbia,  or  from  the  district  into 
any  state,  any  live  stock,  knowing  them  to  be  affected  with  any 
contagious,  infectious,  or  communicable  disease,  and  espe- 
cially the  disease  known  as  pleuropneumonia ;  provided,  that 
the  so-called  splenetic  or  Texas  fever  shall  not  be  considered 
a  contagious,  infectious,  or  communicable  disease  within  the 
meaning  of  sections  four,  five,  six  and  seven  of  this  act,  as  to 
cattle  being  transported  by  rail  to  market  for  slaughter,  when 
the  same  are  unloaded  only  to  be  fed  and  watered  in  lots  on 
the  way  thereto. 

**  Sec.  7.  That  it  shall  be  the  duty  of  the  commissioner  of 
agriculture  to  notify,  in  writing,  the  proper  oflBcials  or  agents 
of  any  railroad,  steamboat,  or  other  transportation  company, 
doing  business  in  or  through  any  infected  locality,  and  by 
publication  in  such  newspapei-s  as  he  may  select,  of  the 
existence  of  said  contagion  ;  and  any  pei*son  or  persons  operat- 
ing any  such  railroad,  or  master  or  owner  of  any  boat  or 
vessel,  or  owner  or  custodian  of,  or  pei'son  having  control 
over,  such  cattle  or  other  live  stock  within  such  infected  dis- 
trict, who  shall  knowingly  violate  the  provisions  of  section  six 
of  this  act,  shall  be  guilty  of  a  misdemeanor,  and,  upon  con- 
viction, shall  be  punished  by  a  fine  of  not  less  than  one  hun- 
dred nor  more  than  five  thousand  dollars,  or  by  imprisonment 
for  not  more  than  one  year,  or  by  both  such  fine  and  imprison- 
ment." 

By  subsequent  legislation  the  department  of  agriculture 
was  created,  to  be  under  the  supervision  and  control  of  a 
secretary  of  agriculture,  and  the  authority  vested  in  the  com- 
missioner of  agriculture,  and  the  duties  which  the  law  de- 
volved upon  him,  were  transferred  to  the  secretary  of  agri- 
culture. Whatever  orders,  therefore,  the  commissioner  could 
have  lawfully  issued,  could  be  issued  by  the  secretary  as  his 
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successor.  Now,  the  only  authority  of  either  to  make  rules 
and  regulations  of  any  kind,  in  respect  to  cattle,  is  found  in 
the  third  section  of  the  act;  and  that  empowered  him  only 
to  prepare  rules  and  regulations  for  the  suppression  and  ex- 
tirpation of  the  diseases.  And  it  seems  evident  to  us,  from 
the  language  of  the  section,  that  it  was  the  intention  of 
congress  that  in  any  measure  taken  by  him  looking  to  the 
suppression  and  extirpation  of  the  diseases,  he  must  act  in 
conjunction  with  state  or  territorial  authorities.  Until  there 
should  be  an  agreement  between  him  and  them  upon  a  method 
to.be  pursued,  no  part  of  the  money  appropriated  by  the  act 
was  available  to  him ;  so  that  if  he  should  prepare  rules  and 
regulations,  they  would  be  ineffective,  unless  a  state  or  terri- 
tory interested  should  determine  to  cooperate  with  him  in 
their  enforcement.  Until  their  acceptance  by  the  domestic 
authorities,  they  would  have  no  force  in  this  state,  and  such 
acceptance  was  not  shown.  But  aside  from  all  this,  there 
was  no  evidence  that  any  such  rules  or  regulations  as  con- 
templated by  section  3  were  ever  made.  The  order  of 
February  5th  was  expressly  based  on  section  7.  It  named 
section  7  as  the  sole  authority  for  its  issuance.  That  section 
made  it  the  secretaiy's  duty  to  notify  railroad,  steamboat  and 
transportation  officials,  doing  business  in  or  through  an  in- 
fected locality,  of  the  existence  of  the  contagion  ;  but  it  gave 
him  no  further  power.  The  order  contained  the  I'equired 
notification,  and  to  that  extent  was  in  exact  conformity  with 
the  provisions  of  the  section ;  but  it  went  further,  and  quali- 
fied the  notification  by  a  series  of  rules,  upon  compliance  with 
which  cattle  might  be  removed  from  the  territory  in  which 
the  contagion  existed,  to  other  parts  of  the  United  States. 
These  rules  find  no  support  in  section  7.  That  section  simply 
directed  the  notice  to  be  given,  and  made  the  knowing  viola- 
tion of  the  provisions  of  section  6,  by  certain  enumerated 
classes  of  persons,  a  misdemeanor.  When  the  notice  was 
given,  the  secretary's  statutory  duty  was  fully  peyformed ; 
and  whatever  else  he  assumed  to  do  in  that  connection  he 
had  no  warrant  for,  except  the  dictates  of  his  own  private 
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judgment.  Section  6  prohibits  the  delivery  for  transporta- 
tion, or  the  transportation  at  all,  by  any  person,  of  any  live 
stock,  with  knowledge  that  they  are  infected  with  a  com- 
municable disease,  with  the  qualification  that  Texas  fever 
shall  not  be  considered  a  communicable  disease  as  to  cattle 
transported  by  mil  to  market  for  slaughter.  It  is  the  viola- 
tion of  this  provision  which  section  7  declares  to  be  a  mis- 
demeanor. The  restrictions  upon  the  tmnsportation  of  cattle 
are  prescribed  by  the  statute.  It  contains  all  the  regulations 
which  congress  in  its  wisdom  regarded  as  necessary  in  con- 
nection with  the  movement  of  cattle  from  one  state  or  teri-i- 
toiy  to  another.  Certainly  it  was  not  in  the  power  of  the 
secretaiy  to  prohibit,  even  qualifiedly,  anything  which  it  per- 
mitted ;  or  to  permit,  even  upon  condition,  anything  which 
it  forbade. 

Counsel  agree  that  the  order  of  April  23d  was  issued  as 
a  modification  of  that  of  February  5th  ;  and,  upon  its  face, 
it  would  seem  that  it  was  so  intended.  Upon  that  hypothe- 
sis, its  only  authority  was  section  7 ;  and  what  we  have  said 
in  relation  to  the  fii*st  order  applies  to  it.  But  whether  it 
was  a  modification,  or  an  independent  order,  its  firat  provi- 
sion was  in  contravention  of  the  statute.  It  assumed  to  per- 
mit the  transportation  of  cattle  from  a  district  in  which 
splenetic  fever  had  been  declared  to  exist  to  the  state  of 
Colorado  for  grazing.  If  the  cattle  came  within  the  prohibi- 
tion of  section  7,  they  could  be  transported  only  for  slaughter ; 
and  their  transportation  for  any  other  purpose  would  be  ille- 
gal. If  they  were  not  within  its  prohibition,  then  the  parties 
moving  them  did  only  what  they  had  the  right  under  the  law 
to  do,  independent  of  any  rules  or  regulations,  and  no  cause 
of  action  could  arise  out  of  their  removal.  The  second  provi- 
sion undertakes  to  regulate  the  duties  in  relation  to  them  of 
the  persons  by  whom  they  might  be  removed,  after  their 
arrival  in  the  state ;  and  it  is  upon  this  provision  that  the 
plaintiff's  reliance  is  chiefly  placed.  After  becoming  domi- 
ciled within  the  state,  their  management  would  be  regulated 
by  its  laws,  and  not  by  the  act  of  congress.     Any  violation 


1897.]  Mullen  v.  Beef  Company.  605 

of  the  federal  law  in  connection  with  the  cattle  would  con- 
sist in  their  removal.  The  disposition  of  them  afterwards 
was  not  within  the  scope  of  the  statute.  Section  3  was  drawn 
with  reference  to  the  authority  of  the  several  states  in  mat- 
ters pertaining  to  their  domestic  concerns.  It  distinctly 
recognized  that  authority ;  and  so,  we  may  say,  did  also  the 
order  of  April  23d,  in  providing  for  the  concurrence  of  the 
state  authorities  in  the  enforcement  of  the  regulations  it  con- 
tained. 

The  rules  promulgated  by  the  secretary  of  agriculture  may 
have  been  conceived  in  wisdom.  They  probably  were,  and, 
if  the}*^  could  be  enforced,  we  see  no  reason  to  doubt  that  the 
results  would  be  beneficial;  but  with  the  question  of  their 
wisdom  or  unwisdom  we  have  nothing  to  do.  They  were 
outside  of  any  authority  conferred  by  the  statute,  and  could 
therefore  have  no  greater  effect  than  perhaps  as  an  expres- 
sion of  the  opinion  of  the  secretary.  A  disregard  of  their 
requirements  would  not,  in  itself,  involve  the  violation  of 
any  law. 

It  may  be  that  the  act  of  transporting  the  cattle  was  con- 
trary to  the  terms  of  the  statute ;  and  that,  if  so,  the  plain- 
tiffs were  entitled  to  redress  for  the  injuries  sustained.  But 
in  a  case  based  on  a  violation  of  the  statute,  a  number  of 
questions  would  arise  which  this  record  does  not  present. 
The  case  at  bar  is  not  a  case  of  that  kind ;  and,  as  to  it,  such 
questions  would  be  purely  hypothetical. 

The  plaintiffs  complain  that  the  court  erred  in  the  admis- 
sion and  exclusion  of  evidence,  and  in  its  instructions  given 
to  the  jury.  We  think  there  were  some  erroneous  rulings 
in  the  coui-se  of  the  trial,  but  it  would  have  been  of  no  bene- 
fit to  the  plaintiffs  if  everything  in  the  way  of  evidence  which 
they  offered  had  been  received,  and  everything  that  they 
objected  to  had  been  excluded ;  so  that  the  errors,  if  any, 
were  harmless.  We  are  not  at  liberty  to  review  the  instruc- 
tions, because  no  proper  objection  was  made  to  them  when 
they  were  given ;  but  it  is  not  very  material  to  the  plaintiffs 
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whether  they  were  good,  bad  or  indifferent.     In  no  view  of 
the  ease,  as  made,  were  the  plaintiffs  entitled  to  a  recoveiy. 
The  judgment  must  be  affirmed. 

Affirmed. 


Mayo  et  al.  v.  Wahlqreen. 

1.  DECErr—EVTDElTCE. 

At  the  trial  of  an  action  for  deceit,  the  plaintiff  introduced  evidence 
respecting  statements  by  one  of  the  defendants  concerning  the  value 
of  the  property  sold.  The  defendants  were  not  permitted  to  show 
that  these  representations  were  true.    Ileld,  erroneous. 

2.  Same — Agency. 

Generally,  a  principal  is  not  responsible  for  the  deceit  practiced  by  his 
agent,  unless  there  is  something  in  the  nature  of  the  engagement 
broad  enough  to  include  a  power  on  part  of  the  agent  to  deal  with 
the  property  in  such  manner  that  the  principal  in  good  morals  and 
equity  ought  to  be  bound  by  what  the  agent  may  have  said.  An 
innocent  principal,  who  has  simply  authorized  an  agent  to  sell 
property,  cannot  be  charged  in  an  action  of  deceit  for  the  agent's 
wrongs,  unless  in  some  manner  he  be  connected  with  them. 

3.  Same. 

In  the  absence  of  confidential  relations  between  the  parties,  an  action 
for  deceit  cannot  be  predicated  upon  the  seller's  extravagant  state- 
ments of  the  value  of  the  property  sold,  or  in  respect  of  the  possi- 
bilities or  probabilities  in  connection  therewith. 

4.  Same. 

If  M.,  having  an  option  to  purchase  property  at  $100  per  acre,  should, 
to  induce  W.  to  join  him  and  others  in  its  purchase  at  $150  per 
acre,  state  to  W.  that  he  should  **  come  in  on  the  ground  floor"  and 
share  equally  with  him  in  the  advantages  resulting  from  the  enter- 
prise and  purchase,  and  the  language  was  used  and  understood  by 
the  parties  to  mean  that  they  should  purchase  on  the  same  terms 
as  M.,  and  the  agreement  was  so  understood  and  accepted  by  W., 
the  representation  would,  upon  proof  of  its  falsity,  be  a  misrepre- 
sentation on  which  an  action  of  deceit  might  be  maintained. 

5.  Measube  of  Damages. 

If  M.,  having  a  right  to  buy  land  at  $100  per  acre,  falsely  represented 
to  W.  that  he  was  to  pay  $150  per  acre  therefor,  and  by  such  mis- 
representation induced  W.  to  join  in  its  purchase  at  the  last  named 
price,  the  measure  of  damages  would,  in  an  action  of  deceit  by  W., 
be  the  difference  between  these  prices,  regardless  of  the  actual 
value  of  the  land. 
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6.  Same — Ihttbrest. 

The  circumstances  of  this  case  seem  to  bring  it  within  the  exception  to 
the  rule  that  in  the  absence  of  a  statute  permitting  interest  to  be 
recovered,  it  may  not  generally  form  a  part  of  the  damages  which 
the  injured  party  may  recover. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  Geo.  C.  Nobris,  for  appellants. 

Mr.  Clay  B.  Whitford  and  Mr.  H.  A.  Lindsley,  for 
appellee. 

BissELL,  J.,  delivered  the  opinion  of  the  court. 

It  is  not  infrequently  useful  to  define  and  classify  the  action 
which  is  the  subject-matter  of  an  appeal,  for  it  serves  to  limit 
the  application  of  what  is  held  to  be  the  law  and  to  facilitate 
its  apprehension.  This  is  an  action  in  deceit.  The  plain- 
tiff's cause  depended  on  proof  of  material  representations, 
their  falsity,  and  his  damage. 

A  little  history  outside  of  the  matters  necessarily  involved 
in  the  suit  will  tend  to  present  the  real  issue  with  greater 
clearness.  Early  in  the  year  1889,  the  Denver  Cliamber  of 
Commerce  initiated  a  plan  to  create  a  summer  resort.  The 
persons  in  charge  of  the  enterprise  selected  as  the  place  of 
the  resort  Lookout  Mountain,  which  is  a  few  miles  west  of 
Golden,  and  in  the  foothills.  A  corpomtion  was  organized 
called  *'The  Denver  Lookout  Mountain  Resort,  Land,  Transit 
and  Improvement  Company."  Another  corporation  was  then 
organized,  known  as  '*  The  Denver,  Apex  and  Western  Rail- 
way Company,"  to  build  a  railroad  from  Denver  to  the  resort 
and  other  places.  Upon  the  organization  of  these  two  cor- 
porations, the  Lookout  Mountain  Company  bought  a  large 
tract  of  land  of  one  of  the  defendants  and  appellants  in  the 
present  suit,  Abraliam  L.  Hess.  The  company  bought  680 
acres  of  him  on  the  mountain  for  $10,000.  Hess  was  an  old 
time  resident  in  the  country,  and  had  lived  in  the  vicinity  of 
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Mt.  Vernon  Gulch,  near  the  moiintjiin,  since  1870.  On  the 
completion  of  this  purchase  and  the  commencement  of  work 
by  it,  a  boom  of  extraordinary  and  unwarranted  proportions 
sprung  into  life  in  this  vicinit3\  The  apparent  values  of  all 
lands  increased,  and  many  people  who  were  dealing  in  real 
estate,  and  those  who  were  residents  there,  commenced  pick- 
ing up  dififerent  pieces  of  property,  procunng  options  on 
them,  purchasing  them  outright,  and  holding  them  for  the 
purposes  of  the  profit  which  might  result  from  their  resale. 
Hess  bought  other  property,  got  options  on  some,  and  finally 
obtained,  in  tlie  fall  of  1889,  a  title  to  forty  acres  of  land 
which  had  theretofore  belonged  to  Mr.  Craig,  and  was  a  part 
of  the  estate  left  by  him  at  his  death.  The  history  of  the 
acquisition  of  that  title  need  not  be  given.  It  is  enough  to 
state  the  ultimate  fact  that  the  title  to  the  property  became 
vested  in  Hess  prior  to  the  making  of  the  contracts  and 
transfers  which  led  to  the  present  suit.  Hess  paid  $31.25  an 
acre  for  the  land.  The  other  appellant,  Mayo,  was  some- 
what familiar  with  the  locality,  had  been  there  in  the  summer 
time  to  spend  part  of  his  vacation,  and  had  considerable 
knowledge  of  the  situation  of  the  property.  He  was  infected 
with  the  mania  which  seized  all  who  went  into  the  specula- 
tion, and  after  making  seveml  attempts  to  secure  options  on 
properties,  negotiated  with  Hess  with  reference  to  this  par- 
ticular forty.  These  negotiations  culminated  in  an  agree- 
ment between  Mayo  and  Hess,  which  was  expressed  in  two 
papers  which  were  produced  in  evidence,  although  the  main 
features  of  both  were  the  same.  These  papers  were  executed 
in  February,  1890.  The  month  was  given,  but  no  definite 
date  was  put  in  either.  According  to  the  terms  of  the  one 
which  was  said  to  have  been  executed  firat,  Hess  authorized 
Mayo  to  sell  the  forty  acres  of  land  described,  and  make 
whatever  profit  he  could,  provided  Hess  received  $4,000  for 
it;  il,000  in  cash,  $1,000  in  six  months,  $1,500  in  twelve, 
and  $500  in  eighteen  months  thereafter.  The  deferred  pay- 
ments were  to  be  secured  by  trust  deed  and  were  to  bear 
interest.     The  other  paper  was  an  agreement  to  sell  the  forty 
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acres  of  land  to  Mayo  and  to  three  other  parties  one  individ- 
ual quarter.  The  consideration  was  to  be  9l500  cash,  $500  in 
six  and  1500  in  twelve  months.  The  only  substantial  differ- 
ence between  the  two  papers  was  in  the  price  per  acre  which 
Mayo  was  bound  to  pay ;  the  first  being  $100  an  acre,  and 
the  second  $150.  It  is  quite  clear  from  the  testimony  the 
agreement  firat  referred  to  was  the  one  which  was  originally 
executed  by  the  parties,  and  contained  the  exact  agreement 
between  them,  to  wit,  that  Hess  had  agreed  to  sell  at  $100 
an  acre,  payable  at  definite  dates,  and  in  entirety  was  to  le- 
ceive  $4,000  as  the  consideration  money.  The  purpose  of 
the  execution  of  the  second  option  is  not  clear  from  the  tes- 
timony, for  the  witnesses  were  not  totally  disingenuous  in 
their  statements ;  but  we  regard  this  as  unimportant,  because, 
according  to  Wahlgreen's  testimony,  he  knew  nothing  of 
either  of  the  papers.  For  this  reason  the  matter  will  not 
again  be  referred  to,  and  it  is  simply  stated  as  explanatory 
of  the  situation.  After  Mayo  had  made  this  agreement  with 
Hess,  he  attempted  to  find  other  parties  to  help  him  carry 
out  the  contract,  for  he  was  without  the  capital  requisite  to 
take  the  forty  acres  at  $4,000,  and  according  to  the  contract 
the  whole  only  could  be  taken,  and  it  could  not  be  sub- 
divided and  sold  in  sections  as  against  Hess,  the  owner. 
Mayo  approached  divers  parties,  and  finally  succeeded  in  pro- 
curing Wahlgreen,  Hassel,  Walker,  and  Nightengale  to  take 
portions  of  the  forty  acres,  and  thus  complete  the  purchase. 
It  was  originally  intended  that  each  party  should  take  ten 
acres,  but  Wahlgreen  was  unable  to  take  more  than  five,  and 
his  interest  was  reduced  accordingly.  Contracts  were  exe- 
cuted by  Wahlgreen,  Hassel,  Walker  and  Nightengale  run- 
ning to  Hess,  and  contained  stipulations  that  the  parties 
should  take  certain  specified  proportions  of  the  tract  and  pay 
a  designated  price,  which  was  at  the  rate  of  $150  an  acre, 
paying  a  certain  percentage  of  cash  and  the  balance  by  notes 
secured  by  trust  deeds  on  the  property.  The  parties  came 
together,  and,  to  determine  which  particular  portion  of  the 
forty  acres  each  should  have,  their  rights  were  decided  by 
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lot,  aud  when  this  was  settled,  the  purchasers  paid  the  cash 
agreed  on,  gave  the  notes  and  tmst  deeds,  and  took  title  to 
their  portions  in  severalty.  Wahlgreen  paid  the  cash  con- 
sideration, gave  his  notes,  and  took  his  deed.  By  some  in- 
advertence the  deed  which  was  executed  did  not  correctly 
describe  the  part  he  took,  and  after  differences  had  arisen 
between  the  parties,  Hess  executed  a  new  deed  with  the  cor- 
rect description,  and  left  it  with  Wahlgreen,  who  put  it  on 
record.  When  the  notes  matured  Wahlgreen  paid  them 
with  the  interest,  and  afterwards  brought  this  suit.  We 
have  thus  far  omitted  to  state  the  gravamen  of  the  action 
because  it  would  less  clearly  appear  if  put  in  its  chronolog- 
ical position  in  the  case  mther  than  as  the  conclusion  of  its 
history.  During  the  time  Mayo  was  negotiating  with  Wahl- 
green and  attempting  to  induce  him  to  buy  part  of  the  prop- 
erty, he  made  sundry  statements  respecting  its  situation,  its 
value,  both  present  and  prospective,  the  existing  condition 
of  affairs  at  the  resort,  and  the  terms  on  which  Wahlgreen 
was  to  be  taken  into  the  scheme.  Wahlgreen  learned  that 
he  had  paid  more  for  his  proportion  than  the  sum  at  which 
Hess  had  agreed  to  sell  it  to  Mayo,  concluded  that  he  had 
been  defrauded  in  the  transaction,  and  brought  this  suit 
against  both  Hess  and  Mayo.  He  charged  that  Mayo  had 
particular  knowledge  respecting  the  situation  and  value  of 
the  property,  and  that  he  represented  it  to  be  woith  a  very 
large  sum  beyond  its  actual  value ;  that  a  great  amount  of 
work  was  being  done  by  the  Resort  Company  to  improve  its 
property  and  prepare  for  the  erection  of  a  large  hotel  at  the 
resort;  and  particularly  charged  that  in  the  negotiations 
between  him  and  Mayo,  Mayo  agreed  and  represented  that 
if  Wahlgreen  took  an  interest  in  the  purchase  of  any  part  of 
his  forty  acres,  he  should  come  in  on  the  ground  floor  with 
him  as  a  purchaser.  These  were  the  specific  representations 
charged  which  were  alleged  to  be  false,  to  have  misled  the 
plaintiff,  and  to  have  caused  him  damage.  During  the  trial 
Wahlgreen  testified  that  he  never  saw  Hess  from  the  time 
lie  first  begun  talking  about  the  purchase  until  after  he  hud 
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agreed  to  buy  it,  and  up  to  the  time  the  money  was  paid, 
the  notes  given,  and  the  deed  secured.  It  is  very  clear  from 
tlie  testimony  that  Hess  had  nothing  whatever  to  do  with 
Wahlgreen,  or  with  any  of  the  parties  who  united  in  buying 
this  forty  acres,  other  than  to  execute  the  deeds,  take  the 
consideration  money  and  notes  as  the  parties  paid  and  deliv- 
ered them  under  the  contracts.  The  testimony  of  Hassel 
and  Walker  was  offered,  and  it  tended  to  establish,  as  be- 
tween Mayo  and  each  one  of  those  parties,  a  transaction  very 
similar  to  that  detailed  by  Wahlgreen.  All  agree,  however, 
that  the  trade  was  carried  on  by  Mayo,  and  that  they  had 
nothing  whatever  to  do  with  Hess,  and  that  he  was  unknown 
in  the  transaction  until  the  time  mentioned.  Hess  likewise 
testified  that  he  knew  nothing  of  Mayo's  negotiations,  and 
that  his  agreement  with  Mayo  was  simply  to  sell  the  prop- 
erty at  a  definite  price  and  on  fixed  terms.  The  testimony 
tended  to  show  that  prior  to  the  time  of  the  completion  of 
the  agreement  Wahlgreen  went  to  the  locality  to  look  the 
ground  over  and  failed  to  see  the  teams  which  were  reported 
by  Mayo  as  at  work  on  the  resort  property,  remarked  about 
it,  and  was  told  by  Mayo  that  they  were  probably  beyond 
and  over  the  hill.  During  the  progress  of  the  trial,  the 
plaintiff  introduced  testimony  respecting  Mayo's  statements 
concerning  the  value  of  property  and  the  price  at  which 
property  was  sold  in  that  vicinity,  but  when  the  defendants 
came  to  their  proof,  they  were  not  permitted  by  the  court 
to  show  the  representations  in  this  respect  to  be  absolutely 
true.  There  was  evidence  given  by  them  in  this  direction, 
but  some  of  it  was  excluded.  This  is  not  referred  to  as  an 
error  for  which  the  case  would  be  reveraed,  but  as  a  basis 
for  a  suggestion  respecting  it  by  which  the  court  will  be 
aided  in  the  subsequent  trial.  In  the  statement  of  the  case 
and  the  proof,  we  have  confined  ourselves  within  as  narrow 
limits  as  were  consistent  with  perspicuity,  because  the  case 
must  be  again  tried,  and  it  is  to  the  interest  of  the  parties 
that  the  opinion  of  this  court  respecting  the  character,  ex- 
tent, weight  or  value  of  the  testimony  should  be  entirely 
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concealed.     Enough  has  been  stated  on  which  to  rest  our 
decision. 

Departing,  perhaps,  from  the  lines  into  which  the  case 
would  naturally  fall,  we  will  first  dispose  of  that  branch  of 
it  which  concerns  the  appellant  Hess.  The  definition  with 
which  the  opinion  started,  coupled  with  the  proof,  disposes 
of  the  judgment  as  against  Hess.  This  was  said  to  be  an 
action  in  deceit.  It  was  brought  to  recover  the  damages 
resultant  from  the  misrepresentations  made  by  Mayo  to 
Wahlgreen,  whereby  he  was  induced  to  purchase  the  prop- 
erty to  his  injury.  Hess  had  no  connection  with  the  nego- 
tiations which  led  up  to  the  making  of  the  contracts  by 
Wahlgreen,  nor  any  interest  in  the  ti-ade  except  to  receive 
the  price  for  which  he  had  agreed  to  sell  it  to  Mayo,  Wahl- 
green testified  that  he  never  saw  Hess  at  all,  and  the  latter 
gives  evidence  that  he  knew  nothing  of  the  negotiations  be- 
tween Mayo  and  Wahlgreen,  had  no  knowledge  of  the  state- 
ments which  he  made  to  induce  the  sale,  and  gave  to  Mayo 
no  authority  whatever  to  make  any  representations  respect- 
ing the  price,  value,  or  situation  of  the  property  other  than 
what  might  appear  from  his  agreement  to  sell  it  for  $4,000, 
payable  at  stated  times.  From  this  it  is  very  evident  Hess 
is  not  responsible  for  the  representations  which  Mayo  made 
to  Wahlgreen,  unless  there  is  something  in  the  situation  or 
in  the  relations  between  Hess  and  Mayo  which  would  charge 
him  with  that  responsibility.  For  many  reasons  this  cannot 
be  true.  In  the  first  place.  Mayo  was  never  Hess's  agent  to 
sell  the  property,  according  to  the  well-underatood  meaning 
of  the  term  '*  agent."  It  may  be  he  was  in  one  sense  an  agent, 
in  that  Hess  authorized  him  to  sell  it  for  $4,000,  but  he 
was  not  an  agent  in  the  sense  of  having  been  employed  by 
Hess  to  make  the  sale  on  his  account  and  for  his  benefit. 
According  to  the  arrangement  between  Hess  and  Mayo,  Hess 
could  never  become  liable  to  Mayo  for  his  services  in  the 
premises,  whether  he  did  or  did  not  sell,  and  the  transaction 
lacked  all  the  elements  of  employment  which,  as  a  general 
proposition,  are  essential  to  the  establishment  of  an  existing 
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agency.  As  we  view  it,  Mayo  was  not  an  agent  at  all,  but 
simply  a  person  with  the  right  of  disposition,  providing  he 
paid  Hess  the  price  agreed  on.  It  was  raore  in  the  nature 
of  an  option,  as  it  was  expressed  by  the  second  agreement^ 
than  anything  else.  Probably  this  alone  would  relieve  Hess 
of  any  liability,  but  there  are  other  considerations  which  are 
equally  persuasive.  As  a  general  proposition,  a  principal  is 
not  responsible  for  the  deceit  practiced  by  his  agent,  unless 
there  is  something  in  the  nature  of  the  engagement,  the 
terms  of  the  employment,  or  the  powers  conferred,  broad 
enough  to  include  a  power  on  the  part  of  the  agent  to  deal 
with  the  property  in  such  manner  that  the  principal  in  good 
morals  and  equity  ought  to  be  bound  by  what  the  agent  may 
have  said.  There  are  many  cases  which  hold  the  principal 
responsible  for  the  fraud  and  misrepresentation  and  acts  of 
the  agent  when  he  accepts  the  fruits  of  the  contract,  and 
refuses  to  surrender.  As  the  cases  put  it,  he  may  not  be 
permitted  to  reap  the  harvest  and  refuse  to  pay  for  the  seed. 
When  those  decisions  are  examined,  it  will  be  seen  there  wjis 
an  attempt  on  the  part  of  the  vendee  to  rescind  the  sale,  and, 
the  vendor  refusing,  he  was  held  liable  for  the  representa- 
tions. In  all  of  them  the  responsibility  of  the  principal  is 
put  upon  this  basis.  Where,  however,  there  is  no  attempt  on 
the  part  of  the  -vendee  to  rescind,  but  he  affirms  the  sale,  he 
can  bring  his  action  for  deceit  only  against  the  agent,  who 
has  been  guilty  of  the  misrepresentations,  unless  he  is  able 
to  trace  some  connection  between  the  principal  and  the  agent, 
and  thereby  charge  the  former  with  responsibility  for  what 
the  agent  may  have  said  or  done.  An  innocent  principal, 
who  has  simply  authorized  an  agent  to  sell  property,  cannot 
be  charged  in  an  action  of  deceit  for  the  agent's  wrongs  un- 
less in  some  manner  he  be  connected  with  them.  This  dis- 
tinction is  recognized,  and  the  doctrine  commends  itself  to 
our  judgment.  Kennedy  v.  McKay  et  al.^  43  N.  J.  Law, 
288;  Titus  v.  Cairo  ^  Fulton  B,  B.  Co.,  46  N.  J.  Law,  398 ; 
Decker  v,  Fredericks,  47  N.  J.  Law,  469. 

Unless  proof  be  offered  which  shall  require  the  application 
Vol.  IX— 33 


614  Mayo  v.  Wahlgreen.  [April  T^ 

of  a  different  principle,  Hess  cannot  be  held  responsible  for 
the  misrepresentations  charged  by  the  plaintiff.  Since  the 
verdict  and  the  judgment  were  joint  against  Mayo  and  Hess, 
this  error  would  compel  us  to  revei'se  the  case ;  but  as  it  may 
be  again  tried,  we  are  compelled  to  notice  other  questions 
suggested  by  the  record. 

A  very  large  proportion  of  all  the  eiTors  assigned  are  pred- 
icated on  the  instructions.  The  charge  was  voluminous,  cov- 
ered many  specific  propositions,  and  some  of  them  cannot  be 
successfully  defended.  It  will  be  more  satisfactory,  however, 
to  notice  the  legal  propositions  and  state  the  rules  by  which 
the  court  must  be  governed  in  a  retrial  of  the  case,  rather 
than  to  review  each  instruction  and  point  out  wherein  the 
error  lies.  The  discussion  of  the  case  will  necessarily  settle 
the  law  of  it,  and  thereby  the  errors  which  were  committed 
on  the  former  trial  will  be  easily  and  readily  avoided.  The 
appellants  complain  of  the  proof  offered  respecting  Mayo's 
statements  of  the  value  and  situation  of  the  property,  and 
the  amount  of  work  which  was  being  done  at  the  resort 
when  the  contract  was  made.  It  is  earnestly  insisted  that 
the  expression  of  an  opinion  about  the  value  of  property,  even 
though  untruthful,  is  not  a  matter  which  will  serve  as  a  basis 
for  an  action  of  deceit,  because  a  vendee  is  bound  to  use  his 
own  judgment  and  his  own  eyesight  in  order  to  settle  such 
questions,  unless  there  be  something  in  the  relation  of  the 
parties  which  excuse  him  from  the  exercise  of  common  dili- 
gence. This  rule  has  been  recognized  in  many  cases.  Ex- 
travagant statements  of  value,  possibilities  or  probabilities 
have  been  allowed  to  go  by  unchallenged.  There  has  been 
no  departure  from  this  doctrine  in  the  courts  of  this  state, 
and  the  courts  have  followed  the  text-books  and  adjudicated 
cases,  and  have  denied  relief  to  a  plaintiff  who  complains  of 
a  misrepresentation  or  statement  of  value.  Sellar  et  aL  v.  Me- 
Clelland,  2  Colo.  532 ;  Wier  v.  Johns,  14  Colo.  493 ;  Beard  v. 
Bliley^  3  Colo.  App.  479 ;  Baum  v,  Holion^  4  Colo.  App.  406 ; 
Tuck  y.  Dotvning,  76  111.  71;  Banta  v.  Palmer,  A2  III.  99; 
Salem  India  Rubber  Co.  v,  Adams,  23  Pick.  256 ;  Starr  v.  Ben- 
nett, 5  Hill,  303. 
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We  are  unable  to  discover  anything  in  the  record  which 
takes  this  case  out  of  the  geneml  rule.  Counsel  for  appellee 
seek  to  bring  this  case  within  the  exception,  which  is  some*- 
times  stated,  that  where  there  is  a  confidential  relation  exist- 
ing between  the  parties,  or  matters  are  peculiarly  within  the 
knowledge  of  the  person  making  the  statements,  the  party  to 
whom  they  are  made  may  rely  on  them,  and  if  he  suffer  dam- 
age recover  accordingly.  There  is  nothing  in  this  case  to 
bring  it  within  that  exception.  There  was  no  confidential 
relation  existing  between  Mayo  and  Wahlgreen,  and  never 
had  been  as  the  law  defines  that  relationship.  There  had 
been  no  other  connection,  business  or  otherwise,  between  the 
parties  except  that  of  music  teacher  and  adult  scholar,  which 
had  terminated  long  before  this  transaction.  There  is  noth- 
ing in  the  relation  between  music  teacher  and  adult  scholar 
which  the  law  would  term  confidential,  nor  is  there  anything 
between  two  men  occupying  such  a  position  to  which  these 
consequences  should  be  attached.  Nor  are  we  able  to  dis- 
cover anything  in  the  record  to  show  that  Mayo  had  special 
facilities  to  obtain  information  which  were  not  open  to  Wahl- 
green. We  see  no  reason  why  Wahlgreen,  as  a  business  man 
of  mature  years,  had  any  right  to  rely  on  Mayo's  statements, 
and  make  no  inquiry  respecting  their  truth  or  their  falsity. 
The  property  was  close  to  Denver  and  of  easy  access.  The 
corporations  engaged  in  the  promotion  of  the  original  enter- 
prise and  the  people  connected  with  them  could  be  readily 
found  and  their  plans  and  purposes  easily  ascertained.  Prop- 
erty in  that  vicinity  was  being  largely  dealt  in  by  real  estate 
dealers  in  Denver  and  Golden,  and  slight  inquiry  would  have 
enabled  Wahlgreen  to  find  out  the  prices  at  which  property 
was  selling,  and  at  which  it  had  been  sold  and  handled  in 
that  locality.  We  find  nothing  in  the  case  which  justified 
Wahlgreen  to  rely  on  Mayo's  statements  respecting  the  value 
of  the  laud,  or  the  work  that  was  being  done,  and  to  refuse 
to  use  his  own  eyes  and  exercise  his  own  abilities  to  ascertain 
whether  the  statements  were  true.  As  the  case  now  stands, 
no  representation  was  made,  which,  if  untrue,  would  result 
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in  damage  and  a  cause  of  action,  except  the  statement^  which 
Mayo  admits,  that,  to  induce  Wahlgreen  to  go  into  the  en- 
terprise and  join  with  him  and  others  in  purchasing  the  forty 
acre  tract,  he  should  come  in  on  the  ground  floor  and  share 
equally  with  him  in  the  advantages  resulting  from  the  pur- 
chase. This  representation  is  on  the  border  line,  but  we  be- 
lieve it  is  a  matter  which  should  be  left  to  the  jury,  with 
proper  instructions  covering  the  intent  and  meaning  of  the 
parties  in  the  use  of  those  words.  They  are  without  legal 
significance  and  have  never  been  judiciall}'  defined,  yet,  in 
common  parlance,  they  are  understood  to  mean  that  the  par- 
ties shall  purchase  on  the  same  terms.  If  the  jury  conclude 
from  the  testimony  that  this  was  the  sense  in  which  the  lan- 
guage was  used  and  understood  by  the  parties,  and  if  they 
believe  that  when  Mayo  made  this  statement  Wahlgreen  ac- 
cepted it  as  conveying  that  meaning,  we  should  conclude 
therefrom,  the  representation  having  been  proven  and  its 
falsity  established,  it  was  a  misrepresentation  on  which  the 
plaintiff  might  maintain  his  suit. 

There  are  one  or  two  other  matters  about  which  the  court 
has  had  even  greater  difficulty  than  with  those  which  have 
been  discussed.  It  is  always  difficult  in  these  actions  of 
deceit  to  determine  the  true  measure  of  damages.  Ordina- 
rily, in  actions  brought  to  recover  damages  because  of  the 
misrepresentations  by  which  the  sale  was  brought  about,  the 
matter  is  easy  of  solution,  because  the  general  measure  un- 
doubtedly is  the  difference  between  the  actual  value  of  the 
property  sold  and  the  price  which  the  vendee  was  induced 
to  pay  for  it.  Those  are  matters  of  simple  computation,  and 
the  evidence  which  is  relevant  to  either  side  of  the  issue  is 
readily  produced  and  underatood.  Manifestly,  no  such  meas- 
ure can  prevail  here.  The  representation  which  is  the  gist 
of  the  action,  and  on  which,  as  we  decide,  it  can  alone  be 
maintained,  was  one  respecting  the  basis  on  which  the  con- 
trol of  the  property  had  been  procured  by  Mayo  and  on  which 
the  parties  were  to  purchase.  When  we  eliminate  Hess  from 
the  transaction,  the  piice  which  he  paid  is  of  no  consequence 
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in  the  setllement  of  this  issue.  He  agreed  to  sell  to  Mayo 
at  $100  an  acre,  and  at  that  price  and  sum  only  could  Mayo 
buy.  He  was  bound  to  pay  that  sum  liimself,  whether  he 
paid  his  own  money  or  induced  somebody  else  to  join  him 
in  making  the  purchase.  This  very  clearly  demonstrates 
that  the  measure  of  damages  is  not  the  diflference  between 
the  actual  value  of  the  property  and  that  which  Wahlgreen 
and  his  copurchasei's  paid,  because  we  have  a  fixed  datum 
by  which  we  are  controlled,  to  wit,  f  100  an  acre.  It  makes 
no  diflference  whether  the  actual  value  of  the  property  was 
two  or  two  hundred  dollars,  Mayo  had  a  right  to  buy  at  $100, 
and  if  he  falsely  told  Wahlgreen  that  he  was  paying  $150, 
and  agreed  with  him  that  he  should  buy  at  the  same  price, 
and  it  was  that  representation  which  led  Wahlgreen  to  pur- 
chase, then  the  damages  which  Wahlgreen  sustained  was 
undoubtedly  the  diflference  between  $100  and  $150.  We 
conclude  from  the  peculiar  circumstances  of  this  case  that 
such  must  be  the  measure  of  damages.  A  like  rule  has  been 
applied  in  other  cases,  and  it  seems  to  be  sanctioned  by  the 
authorities.  Bergeron  v,  Miles^  88  Wis.  397 ;  Davenport  v, 
Burchanan^  61  N.  W.  Rep.  47 ;  Shoelkopf  v,  Leonard^  8  Colo. 
159. 

During  the  progress  of  the  trial  the  plaintiflf  offered  proof 
as  to  Mayo's  statements  to  Hassel  and  Clark  during  the  nego- 
tiations for  the  sale  of  the  forty  acres,  but  which  representa- 
tions only  related,  so  far  as  the  transaction  itself  is  concerned, 
to  the  particular  part  which  Hassel  and  Clark  ultimately 
bought.  The  testimony  tended  to  establish  statements  by 
Mayo  to  the  other  parties  in  form  and  substance  like  that 
made  to  Wahlgreen.  In  further  support  of  the  case,  a  com- 
plaint in  a  suit  which  had  been  begun  by  Wahlgreen  against 
Walker  and  other  copurchasei-s  was  oflfered  to  show  that 
Mayo  was  claiming  the  same  identical  proportion  of  the  pur- 
chase price  from  Walker  that  he  claimed  from  Wahlgreen, 
to  wit,  the  added  portion  of  the  purchase  price.  At  first 
blush  the  testimony  seems  a  little  remote,  but  much  wider 
latitude  is  allowed  in  cases  of  this  description  than  in  the 


518  Mayo  v.  Wahlgreen.  [April  T^ 

ordinary  action  at  law  upon  a  contract  or  a  tort  other  than 
one  based  on  deceit  and  misrepresentation.  This  class  of 
testimony  was  adjudged  proper  in  a  well-considered  case,  and 
the  decision  controls  our  judgment.  Butler  v.  Watkins^  13 
Wall.  456. 

The  jury  were  charged  that  if  they  found  for  the  plaintiff 
they  should  find  for  him  in  the.  diflference  between  $31.25 
and  $150  per  acre,  with  interest  at  8  per  cent  thereon  from 
the  date  of  payment  to  the  rendition  of  the  judgment.  This 
was  error.  The  question  still  remains  whether  the  court 
could  legitimately  give  the  jury  any  instruction  respecting 
the  recovery  of  interest.  In  this  state,  in  the  absence  of  some 
statutory  provision  permitting  interest  to  be  recovered,  it 
may  not  generally  enter  into  or  form  a  part  of  the  damages 
which  a  party  may  receive  if  he  get  judgment.  This  general 
rule  is  subject  to  some  exceptions,  and  we  are  of  the  opinion 
that  this  case  is  brought  within  the  exception  sanctioned  by 
the  supreme  court.  Omaha  ^  Chant  Smelting  ^  Refining  Co, 
V.  Tabor ^  13  Colo.  41;  Shoelkopfv,  Leonard^  supra. 

The  damages  which  the  plaintiff  sustained,  if  he  is  able  to 
convince  the  jury  he  was  damnified,  was  the  diflference  be- 
tween the  price  wliich  he  paid  and  the  sum  which  he  ought 
to  have  paid  according  to  the  representation.  If  the  subse- 
quent jury  should  be  convinced  that  this  is  true,  and  that  he 
ought  to  have  bbught  at  the  same  price  as  Mayo,  to  wit,  $100, 
the  proof  remaining  the  same  in  this  respect,  they  are  at  lib- 
erty to  assess  damages  to  the  extent  of  $50.00  an  acre,  and 
may  include  therein,  if  they  are  so  advised,  as  damages  and 
as  a  part  of  their  verdict,  interest  from  the  time  of  payment 
until  the  date  of  recovery.  In  other  words,  this  is  the  true 
rule  and  the  measure  of  damages,  and  within  that  limit  the 
jury  are  entitled  to  find  any  sum  which  they  may  conclude 
is  the  damage  which  Wahlgreen  has  sustained. 

Some  other  questions  have  been  suggested  by  counsel  in 
their  briefs  and  argued  at  some  length,  but  our  conclusion 
respecting  these  errors  must  determine  the  result,  and  we 
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think  there  is  enough  in  the  opinion  to  guide  the  nisi  prius 
court  on  the  subsequent  trial. 

The  cause  will  be  reversed  and  remanded. 

Reversed. 


OuTCALT  V.  Johnston. 


1.  DisoBBTioN — CoNTiNUANCic— Review. 

The  granting  or  refusing  of  an  application  for  a  continuance  is  a  matter 
wholly  within  the  discretion  of  the  trial  court;  and  cau  be  reviewed 
only  when  discretion  has  been  abused.  There  was  no  abuse  of  dis- 
cretion in  denying  the  motion  in  this  instance. 

2.  Vabiance. 

A  variance  between  the  plaintifiTs  pleading  and  proof  which  did  not 
operate  as  a  surprise  to  or  injure  the  defendant,  cannot  be  held  to 
have  affected  his  substantia]  rights,  and  is  not  available  as  error. 

3.  Issues — ^Evidence. 

Defendant  alleged  in  his  cross  complaint  that  plaintiff  was  indebted  to 
him  for  work,  etc.,  by  him  in  making  improvements  on  plaintiff's 
land.  The  repl  ication  thereto  was  a  general  denial .  Held^  the  plain- 
tiff might  show  that  the  improvements  were  made  and  placed  there' 
by  other  persons,  that  not  being  new  matter. 

4.  Appellate  Pbactice — Instructions  Reviewable,  When. 
Unless  it  appears  by  the  record  tliat  the  instructions  given  were  ob- 
jected to  at  the  time  of  the  trial,  they  are  not  assignable  as  error. 

5.  Motion  fob  New  Tbial — Judgment  on  Vebdict. 

The  entry  of  judgment  on  the  verdict  does  not  prejudice  a  motion  for  a 
new  trial  made  in  apt  time. 

6.  Disobetion — NuMBEB  OP  Witnesses. 

It  is  within  the  discretion  of  the  trial  court  to  limit  the  number  of  wit- 
nesses who  may  be  allowed  to  testify  upon  a  given  point. 

7.  Pbactice — Subpbise — ^Waiver. 

Objection  on  the  ground  of  surprise  is  waived  unless  the  party  claiming 
to  have  been  surprised  calls  the  court's  attention  to  the  matter  at 
the  time  it  occurs  and  asks  for  proper  relief. 

8.  New  Tbial — Newly  Discovered  Evidence. 

If  it  does  not  appear  from  the  affidavits  in  support  of  a  motion  for  new 
trial,  on  the  ground  of  newly  discovered  evidence,  that  by  the  exer- 
cise of  reasonable  diligence  such  evidence  could  not  have  been  pro- 
duced at  the  trial,  the  showing  is  insufficient. 

Appeal  from  the  District  Court  of  Gunnison  County, 
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Mr.  Albxandeb  Gullbtt  and  Messrs.  Goudy  &  Twitch- 
ell,  for  appellant 

Mr.  Speigo  Shagklefobd  and  Mr.  S.  D.  Cbump,  for 

appellee. 

Wilson,  J.,  delivered  the  opinion  of  the  court. 

This  action  was  begun  on  a  promissory  note  executed  by 
defendant,  Outcalt,  to  plaintiff,  and  which  reads  as  follows : 

"  $539.55.  Gunnison,  Colo.,  Aug.  3, 1892. 

"  Ninety  days  after  date  I  promise  to  pay  to  the  order  of 
Jane  R.  Johnston  five  hundred  and  thirty  nine  56-100  dol- 
lai-s,  at  the  oflBce  of  William  W.  Outcalt,  Gunnison,  Colo., 
with  interest  at  1  1/2  per  cent  per  annum  from  date  until 
paid,  and  —  per  cent  attorney's  fees,  if  not  paid  at  maturity. 
Value  received. 

[Signed]  "  John  B.  Outcalt." 

Endorsed  on  back:  "September  15,  '94.     By  cash  $200.'* 

The  copy  was  not  inserted  in  the  complaint,  and  it  was 
desciibed  as  being  one  which  provided  for  the  payment  of  a 
certain  amount  as  piincipal,  with  interest  specified,  and  also 
a  reasonable  attorney's  fee  in  the  event  that  it  was  not  paid 
at  maturity.  The  answer  admitted  the  execution  of  the  note 
80  far  as  concerns  the  statement  of  principal  and  interest  due, 
but  denied  that  it  provided  for  the  payment  of  attorney's 
fees.  Defendant  also,  by  way  of  cross  complaint,  alleged 
that  plaintiff  was  indebted  to  him  in  the  sum  of  $1,360,  with 
interest,  on  an  account  for  work  and  labor  performed  and  for 
money  laid  out  and  expended  for  the  use  of  plaintiff,  and  at 
her  instance  and  request.  Plaintiff  replied  by  a  general  de- 
nial of  each  and  every  allegation  of  the  answer  in  the  cross 
compJaint. 

Upon  trial,  verdict  and  judgment  were  in  favor  of  plaintiff 
for  the  full  amount  of  principal  and  interest  claimed  to  be 
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due  upon  the  note,  except  the  amount  claimed  for  attorney's 
fee,  which  was  disallowed  by  instruction  of  the  court.  From 
this  judgment  defendant  appeals. 

There  are  fifteen  assignments  of  error.  The  first  is  to  the 
action  of  the  court  in  overruling  the  motion  of  defendant  to 
suppress  the  deposition  of  Mrs.  Johnston,  the  plaintiff. 

A  careful  search  of  the  record  before  us  fails  to  disclose 
any  such  motion.  We  find  the  order  of  court  overruling 
such  a  motion,  but  not  the  motion  itself,  and  hence  we  are 
not  advised  as  to  the  grounds  upon  which  it  was  based.  De- 
fendant filed  numerous  objections  to  certain  questions  and 
answers  in  this  deposition,  and  all  of  them,  save  two,  were 
sustained  by  the  court.  In  these  two  instances  we  think 
the  court  was  correct,  the  testimony  sought  to  be  stricken 
out  being  relevant  and  admissible. 

Previous  to  the  commencement  of  the  trial,  and  on  the 
same  day,  defendant  filed  a  motion  for  a  continuance,  on  the 
ground  that  he  was  not  prepared  to  proceed  with  the  trial 
because  of  the  absence  of  material  witnesses,  and  in  support 
thereof  presented  his  affidavit.  The  overruling  of  this  motion 
is  assigned  for  error.  To  grant  or  refuse  a  continuance  is  a 
matter  wholly  within  the  discretion  of  the  trial  court,  and 
can  only  be  reviewed  when  the  discretion  has  been  abused. 
Dawson  v.  Ooston^  18  Colo.  495. 

We  fail  to  see  any  abuse  of  discretion  in  this  instance. 
The  motion  did  not  show  the  exercise  of  the  required  dili- 
gence, and  did  show  that  the  matters  expected  to  be  proven 
by  the  absent  witnesses  could  be  shown  by  two  others,  the 
plaintiff  and  his  wife.  In  addition  to  this,  one  of  the  wit- 
nesses alleged  to  be  absent  did  appear  and  testify  in  behalf 
of  defendant  on  the  trial.  The  court  docket  appears  to  have 
l)een  called  on  the  first  day  of  the  term,  and  this  cause  placed 
upon  the  trial  docket.  It  was  not  called  for  trial  until  the 
ninth  day  of  the  term,  and  yet  it  does  not  appear  from  the 
affidavit  that  defendant  had  made  any  effort  to  ascertain 
the  whereabouts  or  secure  the  attendance  of  the  absent  wit- 
nesses.    There  is  an  allegation  that  he  had  endeavored  to 
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ascertain  their  whereabouts,  but  he  does  not  state  in  what 
his  efforts  consisted,  nor  when  he  had  first  learned  that  the 
witnesses  were  absent  from  the  county.  Defendant  attempts 
to  excuse  his  want  of  diligence  by  the  statement  that  he  did 
not  know  that  the  case  would  be  for  trial  until  the  day  pre- 
vious to  its  commencement.  This  is  not  sufficient,  for  the 
reason  that  there  is  no  claim  that  his  counsel  were  absent 
during  the  previous  days  of  the  term,  and  knowledge  by  them 
was  notice  to  him.  The  court  did  not  abuse  its  discretion  in 
refusing  the  continuance,  especially  in  view  of  the  fact  that 
it  appeai-8  from  the  record  there  was  testimony  on  behalf  of 
defendant  at  the  trial  as  to  the  alleged  facts  desired  to  be 
shown  by  the  absent  witnesses. 

The  third  and  fourth  assignments  are  to  the  effect  that  the 
court  admitted  improper  evidence  over  the  objections  of 
defendant,  and  refused  to  admit  proper,  competent  and  mate- 
rial evidence  offered  in  behalf  of  defendant.  No  specific  evi- 
dence admitted  or  offered  and  refused  is  pointed  out  either  in 
the  bill  of  exceptions  or  in  the  motion  for  a  new  trial.  It 
appears  from  the  record  that  there  were  very  few  objections 
made  to  the  introduction  or  to  the  offer  of  any  testimony, 
and  the  ruling  of  the  court  upon  such  as  were  made,  so  far 
as  we  can  see  from  a  careful  examination  of  the  record,  was 
substantially  correct.    Plaintiff  was  at  least  in  no  case  harmed. 

Counsel  for  plaintiff  did  object  to  the  introduction  of  the 
note  in  evidence,  claiming  that  it  was  not  the  one  described 
in  the  complaint.  A  variance  is  alleged,  because  the  note, 
as  described  in  the  complaint,  called  for  the  payment  of  attor- 
ney's fees  in  case  of  its  nonpayment  at  maturity,  and  that 
offered  in  evidence  did  not.  It  is  manifest  from  the  defend- 
ant's answer,  as  also  from  the  whole  course  of  the  trial,  that 
the  variance  between  the  complaint  and  the  note  was  not  a 
matter  of  surprise  or  injur)"  to  the  defendant,  and  did  not  in 
any  manner  affect  his  substantial  rights.  The  execution  of 
the  note  and  defendant's  liability  thereon  was  not  denied 
either  in  the  pleading  or  on  the  trial,  except  so  far  as  there 
was  a  claim  for  attorney's  fees.     The  court  held  that  the  note 
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did  not  provide  for  the  payment  of  attorney's  fees,  and  in- 
structed the  jury  to  make  no  allowance  therefor.  This 
instruction  was  followed,  as  appears  from  the  amount  of  the 
verdict,  and  hence  defendant  was  in  no  wise  injured  by  the 
receipt  of  the  note  in  evidence.  For  these  reasons  there  was 
no  error  in  this  respect.     Salazar  v.  Taylor^  18  Colo.  647. 

Counsel  complain  in  their  brief  that  plaintiflF  should  not 
have  been  permitted  to  give  testimony  that  the  improve- 
ments for  the  making  of  which  defendant  sought  to  recover 
in  his  cross  complaint  were  placed  upon  the  land  by  Outcalt 
Bros.,  or  by  any  pei-son  other  than  defendant,  such  matters 
not  having  been  specially  plead.  Defendant  alleged  in  his 
cross  complaint  that  plaintiff  was  indebted  to  him  for  work 
and  labor  done  and  money  expended  by  him  in  the  making 
of  certain  improvements  upon  plaintiff's  land.  The  replica- 
tion was  a  general  denial,  which,  of  course,  put  in  issue, 
among  other  things,  tlie  alleged  fact  that  defendant  had  made 
these  improvements.  This  was  a  material  allegation,  and 
we  know  of  no  manner  by  which  it  could  have  been  more 
successfully  or  conclusively  controverted  than  by  showing 
that  the  improvements  were  placed  there  by  other  persons. 
It  was  not  new  matter,  and  the  testimony  complained  of  was 
relevant  to  the  issue  and  competent. 

The  erroi-s  assigned  to  the  giving  of  instructions  by  the 
court  to  the  jury  cannot  be  considered,  for  the  reason  that  it 
nowhere  appeai-s  from  the  record  defendant  made  objection 
to  them  or  to  any  of  them.  We  have  no  hesitancy  in  saying, 
however,  that,  taken  as  a  whole,  they  were  very  clear  and 
correct,  and  none  were  of  such  character  as  to  give  plaintiff 
any  just  or  legal  cause  of  complaint. 

There  was  much  conflict  of  testimony  (and,  as  usual  in 
litigation  between  relatives,  much  bitterness  of  feeling  was 
exhibited),  but  the  evidence  was  amply  suflBcient  to  sustain 
the  verdict  and  judgment.  In  such  case,  it  is  well  settled 
that  an  appellate  court  will  not  interfere.  This  has  been  so 
frequently  held  by  this  and  the  supreme  court  that  it  is  un- 
necessary to  assign  the  reasons  therefor  or  to  cite  authorities. 
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It  is  further  assigned  as  error  the  judgment  was  entered 
prior  to  the  hearing  and  ruling  upon  the  motion  for  a  new 
trial.  It  does  not  appear  that  defendant  prayed  a  stay  of 
judgment  until  the  motion  could  be  heard,  and  code,  sec.  224, 
expressly  provides  that  the  entry  of  judgment  shall  not  pre- 
judice any  motion  for  a  new  trial  made  in  due  time.  The 
motion  was  made,  heard  and  determined  in  apt  time,  and 
there  is  no  attempt  to  show  that  defendant  was  prejudiced 
by  the  previous  entry  of  judgment. 

During  the  trial  there  was  an  attempt  on  the  part  of  the 
plaintiff  to  impeach  the  character  of  defendant  for  truth  and 
veracity,  and  two  witnesses  were  introduced  on  that  point. 
The  defendant,  in  surrebuttal,  produced  and  examined  four 
witnesses  in  supiX)rt  of  his  character.  His  counsel  then  an- 
nounced that  three  other  witnesses  were  "  on  their  way  to 
the  court  house,  to  testify  to  the  reputation  of  defendant," 
and  that  they  desired  to  introduce  them.  The  court  an- 
nounced that  it  would  not  hear  any  more  witnesses  on  that 
subject,  "because  four  is  enough  on  the  question,  in  view  of 
the  fact  that  that  is  more  than  was  introduced  by  the  other 
side."  Defendant  excepted  to  this,  and  assigned  such  ruling 
as  error.  It  rests  largely  in  the  discretion  of  the  court  as  to 
how  many  witnesses  may  be  allowed  to  testify  on  a  given 
point.  If  it  were  otherwise,  the  length  of  a  trial  could  be 
protracted  to  an  unreasonable  and  unwarrantable  extent,  and 
the  time  of  the  court  consumed  by  the  useless  and  unneces- 
sary reiteration  of  testimony.  There  was  no  abuse  of  the 
discretion  in  this  instance,  and  the  court  did  not  err  in  its 
action,  even  if  the  witnesses  had  been  present  in  the  court- 
room. 

It  is  further  urged  that  the  court  erred  in  overruling  the 
motion  of  defendant  for  a  new  trial.  All  of  the  grounds  set 
forth  in  the  motion  have  been  referred  to  in  this  opinion, 
except  three,  and  these  were  surprise,  newly-discovered  evi- 
dence and  misconduct  of  the  jury.  The  evidence  pointed 
out  in  the  aflBdavit  of  defendant  in  support  of  his  motion  as 
that  which  was  a  surprise  does  not  appear  to  have  been  very 
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material  to  the  issues,  but,  even  if  it  had  been,  defendant  did 
not,  at  the  time  of  its  introduction,  indicate  to  the  court  that 
it  was  a  surprise,  or  ask  for  time  within  which  to  secure  evi- 
dence to  rebut  it,  or  for  a  continuance. 

In  the  opinion  in  The  Lee- Clark- Andreesen  Company  v. 
Yankee^  ante^  p,  443,  rendered  at  the  present  term  of  this  court, 
it  was  said :  "  The  plaintiff  waived  its  surprise  by  its  own 
neglect,  failure  or  refusal  to  invoke  its  proper  remedy,  and 
this  court  will  not  undertake  to  interfere  with  the  discretion 
of  the  trial  court  in  refusing  to  gmnt  a  new  trial  in  such 
case."  It  is  well  settled  that  a  pai-ty  cannot  avail  himself  of 
this  plea  unless  he  calls  the  attention  of  the  court  to  the 
matter  at  the  time  when  it  occurs  and  asks  for  proper  relief. 
It  is  too  late  for  him  to  manifest  his  surprise  for  the  fii*st  time 
after  the  cause  has  been  submitted  to  the  jury  and  a  verdict 
rendered  against  him. 

As  to  the  newly-discovered  evidence  set  forth  in  defend- 
ant's affidavit,  it  was  such  as  he  should  have  been  prepared 
with  at  the  trial,  it  being  pertinent  to  the  issues.  Besides, 
there  was  on  the  trial  testimony  offered  and  received  in  his 
behalf  of  the  same  character  as  that  described  in  his  affidavit 
as  newly-discovered  evidence.  It  also  does  not  appear  from 
the  affidavit  in  support  of  the  motion  that,  with  the  exercise 
of  reasonable  diligence,  defendant  could  not  have  secured 
the  attendance  of  the  witnesses  mentioned,  who,  he  asserts, 
would  have  testified  to  the  facts  which  he  terms  '*  newly- 
discovered  evidence." 

The  only  allegation  of  fact  to  support  the  charge  of  mis- 
conduct of  the  juiy  which  merits  notice  is  that  one  of  the 
witnesses  for  plaintiff,  who  seemed  to  manifest  much  interest 
in  the  suit,  did,  during  a  recess  of  the  court,  during  the  trial, 
invite  two  of  the  jurors  to  drink  with  him  at  a  public  bar,  and 
that,  upon  such  invitation,  said  jurors  did  drink  intoxicating 
liquoi*s  with  him.  Without  determining  the  question  as  to 
whether  this  would  be  sufficient  ground  upon  which  to  grant 
a  new  trial,  unless  it  further  appeared  by  positive  testimony 
or  reasonable  inference  from  the  circumstances  that  the  de- 
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fendant  was  prejudiced  thereby,  it  is  suflBcient  to  say  that 
the  allegation  is  not  supported  by  the  affidavits.  The  charge 
was  made  in  the  affidavits  of  two  persons,  but  after wai-ds  one 
of  these,  in  a  subsequent  affidavit,  modified  his  statement  to 
the  effect  that  he  did  not  intend  to  say  that  he  saw  the  wit- 
ness purchase  any  liquor  for  any  of  said  jurors,  and  that  in 
fact  he  did  not  see  any  such  occurrence  during  the  trial. 
Each  of  the  two  jurors  and  the  witness  who  was  charged  with 
treating  them  made  affidavit  positively  denying  this  state- 
ment in  toto.  The  great  weight  of  the  testimony  being 
against  the  truth  of  the  charge  of  misconduct,  and  there  being 
nothing  in  the  record  from  which  the  court  could  infer  that 
the  defendant  was  in  the  slightest  degree  prejudiced  by  the 
conduct  of  the  jurors,  or  any  of  them,  or  of  plaintiffs  wit- 
ness, the  court  did  not  err  in  refusing  to  grant  a  new  trial  on 
this  ground. 

Being  unable  to  perceive  any  material  error  disclosed  in 
the  voluminous  record  before  us,  we  must  affirm  the  judg- 
ment, and  it  is  so  ordered. 

Affirmed. 


The  Boabd  of  County  Commissioners  of  Otero  County 
et  al.  v.  hoffmire. 

1.  Justice  of  the  Peace— -Jubisdiction— Change  op  Venue. 
Upon  change  of  venue,  the  cause  must  be  transferred  to  the  nearest 

justice,  otherwise  the  one  to  whom  it  is  sent  wiU  be  without  juris- 
diction. 

2.  Same. 

When  the  venue  has  been  ordered  changed,  and  the  cause  has  been 
transferred  to  one  who  is  not  the  nearest  justice  of  the  peace,  it 
should  be  returned  to  the  justice  from  wliom  it  came. 

3.  Same— Appeal. 

A  defendant  against  whom  judgment  has  been  entered  by  a  justice  of 
the  peace,  on  change  of  venue,  but  without  jurisdiction  by  reason 
of  his  not  having  been  the  justice  nearest  the  one  granting  the  order, 
may  appeal  to  the  county  court,  and  on  special  appearance  obtain  a 
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dismissal  of  the  action.    A  ruling  by  the  county  court  denying  the 

application  is  reviewable  on  appeal. 
4.  Appeal  Boitd. 
An  appeal  bond  was  signed  by  a  board  of  county  commissioners  by  its 

chairman  and  by  sureties.    Held^  that  the  chairman  was  not  liable 

on  the  instrument. 

Appeal  from  the  County  Court  of  Otero  County. 

Mr.  Calvin  E.  Reed  and  Mr.  Fred  A.  Sabin,  for  appel- 
lants. 

Mr.  James  Hoffmire  and  Mr.  G.  Q.  RiCBaiOND,  of  coun- 
sel, for  appellees. 

BisSBLL,  J.,  delivered  the  opinion  of  the  court. 

This  litigation  begun  in  an  action  brought  by  Mrs.  Hoff- 
mire, the  appellee,  against  Otero  county,  before  a'justice  of 
the  peace,  wherein  she  recovered  a  judgment  from  which  an 
appeal  was  prosecuted  to  the  county  court,  which  was  ulti- 
mately dismissed.  In  the  prosecution  of  that  appeal  a  bond 
was  given,  which  is  the  subject-matter  of  the  present  suit. 
The  bond  was  signed  by  the  board  of  county  commissioners 
of  Otero  county  by  John  B.  O'Neil,  its  chairman,  and  exe- 
cuted by  Vroman  and  Washburn  as  sureties,  who  were,  with 
O'Neil  and  the  board,  named  as  defendants  in  this  suit.  Suit 
was  begun  before  a  justice  of  the  peace,  J.  W.  Douthitt, 
whose  oflBce  was  in  La  Junta.  After  service  of  summons, 
and  presumably  on  the  appearance  day,  O'Neil,  who  was  the 
chairman  of  the  board  of  county  commissioners,  who  were 
defendants  in  the  suit,  filed  an  afiidavit  under  section  1968 
of  the  General  Statutes,  alleging  the  prejudice  of  the  justice, 
and  demanding  a  change  of  venue.  On  the  filing  of  the  affi- 
davit, Douthitt  transferred  the  case  to  C.  M.  Robins,  who 
lived  in  Rocky  Ford,  some  10  miles  away.  When  the  cause 
reached  Robins,  the  defendants — appearing  specially  for  the 
purpose,  and  making  no  general  appearance  in  the  suit — filed 
a  motion  to  dismiss  the  case  because  Robins  was  without 
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jurisdiction.  With  thb  motion  they  filed  a  showing  that  F. 
T.  Moore  was  one  of  the  regularly  elected  justices  of  the 
peace  in  precinct  No.  6,  with  an  office  in  La  Junta,  in  close 
proximity  to  that  occupied  by  Justice  Douthitt.  Thei*e  was 
no  showing  per  contra^  save  that  Douthitt  filed  an  affidavit 
stating  that  at  the  time  he  made  the  transfer  Moore  was  sick 
and  unable  to  hear  causes.  This  latter  fact  probably  is  un- 
important, but  it  was  controverted  by  the  affidavit  of  Moore, 
who  made  it  evident  that  he  was  in  his  office  for  the  transac- 
tion of  business  on  the  date  of  the  transfer.  The  justice 
declined  to  dismiss  the  case,  or  retransfer  it,  or  take  any 
action  about  it,  and  rendered  judgment  for  the  plaintiff. 
Thereupon  an  appeal  was  taken  to  the  county  court,  and  the 
cause  there  filed  and  docketed,  and  on  the  incoming  of  the 
case  in  the  county  court  the  defendants,  appearing  specially 
for  the  purpose,  filed  a  motion  to  dismiss  it  on  the  ground 
that  Robins  was  without  jurisdiction  to  try  the  cause,  and 
that  the  county  court  must  decide  the  question,  and  deter- 
mine him  to  be  without  jurisdiction,  and  enter  the  proper 
order  of  dismissal  and  transfer  to  the  proper  court,  if  such 
order  was  permissible.  The  defendants  made  no  appearance 
in  the  county  court  other  than  for  the  purposes  of  this  motion. 
The  county  court  denied  it,  took  jurisdiction,  heard  and  tried 
the  case  de  novo^  and  entered  final  judgment  against  the  de- 
fendants, the  board  of  county  commissioners,  Yroman,  and 
Washburn,  the  sureties,  and  also  agrainst  O'Neil.  After  the 
testimony  was  heard,  and  the  court  made  its  finding^s  and 
ordered  that  judgment  be  entered  in  the  judgment  book,  the 
defendants  excepted  to  the  findings  and  to  the  judgment  as 
entered,  prayed  an  appeal,  and  brought  the  case  here. 

The  regularity  and  validity  of  the  judgment  are  plainly 
dependent  on  a  jurisdictional  inquiry.  We  recognize  the 
very  great  difficulty  into  which  the  appellee  will  be  precipi- 
tated by  the  reversal  of  the  judgment,  but  the  matter  has  been 
so  completely  settled  by  adjudications  of  the  supreme  court 
that  we  are  able  to  reach  but  one  conclusion.  The  jurisdic- 
tion of  a  justice  is  purely  statutory,  and  the  proceedings  must 
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coQform  to  the  statute,  and  the  plaintiff  must  see  to  it  that 
he  invokes  the  authority  of  the  proper  justice,  and  that  his 
case  is  regularly  conducted,  in  order  to  obtain  a  judgment 
which  shall  bind  the  parties  and  he  unassailable  if  the  case  is 
appealed.  This  suit  was  originally  begun  before  a  justice  in 
La  Junta,  and  we  shall  assume,  without  inquiry,  that  the 
parties  were  regularly  brought  into  court,  as  we  are  only 
concerned  here  with  the  regularity  of  the  proceedings  there- 
after. On  the  return  day  the  defendants  filed  a  motion, 
under  section  1968  of  the  statute,  for  a  change  of  venue. 
The  papers  were  regular  in  form,  and  suflScient  to  compel 
the  justice  to  transfer  the  case.  This  statute  gives  the  right 
to  any  defendant,  before  the  commencement  of  the  trial,  on 
filing  an  affidavit  that  he  cannot  have  a  fair  and  impartial 
trial  before  the  justice,  to  have  the  case  transferred ;  and  it 
is  made  the  duty  of  the  officer  to  transmit  all  papers  and  doc- 
uments belonging  to  the  suit  to  the  nearest  justice,  who  is 
authorized  to  proceed  as  if  the  suit  had  been  begun  before 
him.  This  particular  statutory  provision  hjvs  been  in  force 
ever  since  1861,  and  in  substantially  its  present  form, — at 
least,  in  all  particulars  which  affect  this  appeal.  The  justice 
made  the  order  transferring  the  case  to  Robins,  at  Rocky 
Ford,  instead  of  to  Moore,  who  was  a  justice  in  La  Junta,, 
having  an  office  within  a  short  distance  of  the  one  occupied 
by  Douthitt,  before  whom  the  case  was  brought.  Whether 
the  plaintiff  made  any  objection  or  not,  or  suggested  that  the 
case  should  go  to  the  nearest  justice  having  jurisdiction,  does 
not  appear.  Whether  this  be  true,  or  the  fact  be  otherwise, 
Robins  acquired  no  jurisdiction  by  virtue  of  the  transfer,  and 
it  was  his  duty  when  the  case  reached  him  to  return  the  case 
to  the  justice  from  which  it  came.  Whether  Douthitt  ever 
lost  jurisdiction  of  the  case,  and  whether  he  still  has  it,  and 
the  case  may  be  continued  before  him,  are  matters  about 
which  we  need  not  speculate,  for  we  are  powerless  to  make 
any  order  in  the  premises.  As  has  been  stated,  the  defend- 
ants did  not  submit  to  the  jurisdiction  of  Robins,  but  imme- 
diately filed  their  motion  to  dismiss  for  this  reason  ;  and  when 
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they  failed  to  appear  further  he  took  jurisdiction,  and  tried 
the  case  and  entered  judgment  accordingly.  Thereupon  the 
defendants  appealed  the  case  to  the  county  court,  and  promptly 
entered  a  special  appearance,  and  moved  to  dismiss  the  case 
on  the  ground  that  the  justice  was  without  jurisdiction  to 
hear  and  determine  the  cause.  The  motion  was  overruled, 
and  the  defendants  took  no  further  steps  in  the  defense  or 
trial  of  the  case.  There  was  no  geneml  appeanince,  either 
before  Robins  or  the  county  court,  which  gave  either  court 
jurisdiction  of  the  defendants  so  that  they  became  bound  by 
the  judgment  which  was  entered.  The  supreme  court  has 
decided  that  the  defendant's  rights  are  not  at  all  affected  by 
the  appeal,  but  that,  when  a  judgment  is  rendered  by  a  jus- 
tice without  jurisdiction,  an  appeal  may  be  taken  by  the 
defendant,  and  the  question  raised  in  the  county  court,  so 
long  as  he  makes  no  general  appearance ;  and,  if  that  court 
rules  incorrectly  respecting  the  matter  of  the  jurisdiction  of 
the  justice,  by  taking  an  appeal  from  the  judgment  of  the 
county  court  he  can  obtain  a  review,  and  the  a[)pellate  court 
will  pass  on  the  question.  All  these  questions  which  have 
been  suggested  have  been  finally  and  conclusively  passed  on. 
Melvin  v.  Latshaw^  2  Colo.  81 ;  Wagner  v.  Hallacl\  3  Colo. 
176 ;  Bouming  v.  Florer,  4  Colo.  209 ;  2>.,  S.  P.  ^  P.  R.  K 
Co,  V,  RobertB^  6  Colo.  333 ;  Reynolds  v,  Larkint^  10  Colo.  126. 

The  same  rule  has  been  recognized  in  other  jurisdictions, 
and  it  has  been  accordingly  held,  where  the  case  was  not 
properly  transferred,  and  an  appeal  was  taken  from  the  judg- 
ment entered,  that  the  appellate  court  would,  upon  a  rehear- 
ing, reverse  the  judgment,  and  send  it  to  the  court  which  had 
jurisdiction  of  the  case  at  some  point  in  its  history.  Allen  v. 
Belcher^  8  Gilman,  594;  Baxter  v.  People^  2  Gilman,  578. 

Even  though  this  jurisdictional  question  was  out  of  the 
way,  the  judgment  would  necessarily  be  reversed,  because  it 
was  entered  against  O'Neil,  who  was  never  a  party  to  the  in- 
strument on  which  the  action  was  brought.  The  bond  was 
executed  by  the  board  of  county  commissioner  through 
O'Neil,  as  its  chairman,  and  the  other  two  appellants,  as  sure- 
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ties.  There  was  nothing  in  the  form  of  CNeil's  execution 
of  the  bond  which  made  him  liable  thereon,  and  no  judgment 
should  have  been  rendered  against  him. 

One  or  two  other  questions  are  argued,  principal  among 
which  is  the  one  respecting  the  suflBciency  of  the  evidence 
to  support  the  judgment.  We  are  inclined  to  agree  with  the 
appellants  that  the  proof  did  not  warrant  the  recovery,  but 
we  prefer  to  base  the  revei-sal  of  the  case  on  the  other  two 
propositions, — the  lack  of  jurisdiction  on  the  part  of  the  jus- 
tice, and  the  entry  of  judgment  against  one  who  was  not  a 
party  to  the  instrument  sued  on. 

For  these  errors  the  judgment  will  be  reversed. 

Reversed. 


City  op  Denver  v.  Burnett. 

1.  Appellate  Practicb — ^Bill  of  Exceptions. 

Judgment  against  a  city  in  an  action  to  recover  pay  as  a  policeman 
for  a  year  reversed  because  the  bill  of  exceptions,  which  purported 
to  contain  all  of  the  evidence,  failed  to  show  any  proof  whicli  might 
possibly  show  the  compensation  to  which  the  plaintiff  may  have 
been  entitled,  that  the  prerequisites  of  appointment  had  been  com- 
plied with,  or  action  taken  by  the  board  which  might  establish  a 
contract  between  the  city  and  the  plaintiff. 

2.  Measube  op  Damages — Burden  of  Pboof. 

The  measure  of  damages  for  the  breach  of  a  contract  of  employment 
is,  generally,  the  agreed  wages  for  the  term.  Proof  of  the  contract, 
the  agreed  compensation  and  the  bi*each,  makes  out  a  prima /acie 
case.  It  is  then  incumbent  upon  the  defendant  to  mitigate  the 
damages,  if  he  can,  by  showing  that  the  plaintiff  has  secured  em- 
ployment elsewhere,  or  that  he  might  have  done  so  by  the  exercise 
of  reasonable  diligence. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  F.  A.  Williams  and  Mr.  G.  Q.  Richmond,  for  appel- 
lant. 

Mr.  C.  L.  DiOKBBSON  and  Mr.  Addison  A.  Hopkins,  for 
appellee. 
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BisSELL,  J.,  delivered  the  opinion  of  the  courts 

We  entertain  such  grave  doubts  about  the  right  of  the 
plaintiff  to  recover  that  we  do  not  hesitate  to  revei-se  the  case 
chiefly  because  the  record  does  not  exhibit  sufficient  evidence 
to  support  it.  Burnett  brought  suit  against  the  city  of  Den- 
ver to  recover  pay  as  a  policeman  for  the  period  between  the 
8th  of  May,  1894,  and  the  8th  of  May,  1895,  in  the  sum  of 
S930,  which  he  alleged  was  the  compensation  payable  to  a 
policeman  at  that  time.  The  construction  of  the  answer  is 
such  as  to  amount  to  an  admission  that  the  plaintiff  would 
have  been  entitled  to  such  wages  had  he  been  employed  by 
the  city  and  performed  services  during  that  period.  The  cir- 
cumstances of  the  appointment  are  very  peculiar.  The  plain- 
tiff gave  evidence  tending  to  show  that  in  the  month  of 
May,  1894,  he  made  application  to  the  fire  and  police  board 
of  the  city  of  Denver  for  employment  as  a  policeman,  and 
tliat  his  application  was  pending  before  the  board  on  the  7th 
of  May.  He  offered  evidence  tending  to  show  his  engage- 
ment as  an  officer.  To  establish  this  part  of  his  case,  be 
testified  that  after  his  application  had  been  presented  lie  was 
informed  by  one  of  the  membei's  of  the  board  that  he  had 
been  appointed,  and  was  instructed  by  that  member  to  take 
the  oath  of  office  which  is  prescribed  by  the  ordinance  and 
statute,  which  he  did,  and  to  report  for  duty.  Acting  under 
this  instruction,  he  took  the  oath  before  a  judge  of  a  court 
of  record,  and  thereafter  presented  himself  at  the  police  office 
'  in  the  city  hall,  was  given  a  key  and  a  star,  and  detailed  for 
a  special  duty  that  afternoon.  Very  shortly  after  he  entered 
on  his  work,  he  was  informed  by  some  one,  apparently  in 
authority,  that  there  was  a  mistake  respecting  his  appoint- 
ment; and  he  was  called  on  to  surrender  his  key  and  star, 
and  thereafter  performed  no  service  as  an  officer.  This  evi- 
dence did  not  establish  an  employment  or  an  appointment, 
and  two  members  of  the  fire  and  police  board  as  it  was  con- 
stituted in  1894  were  produced  as  witnesses  to  give  evidence 
concerning  it.     The  city  promptly  objected  to  parol  testi- 
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mony  respecting  the  matter;  insisted  that  appointments  were 
matters  of  record  of  the  police  board,  and  that  the  record 
was  the  sole  and  conclusive  evidence  of  them.  The  plain- 
tiff recognized  the  obligation  to  produce  the  ordinances  relat- 
ing to  the  payment  of  policemen  to  show  the  amount  to 
which  he  would  have  been  entitled  had  he  worked,  and 
which  he  was  entitled  to  recover  as  damages  for  the  alleged 
breach  of  contract,  and  the  cit}'^  agreed  that  the  city  ordi- 
nances as  well  as  the  record  should  be  admitted  in  evidence. 
This  is  the  only  embarrassing  feature  of  the  case,  because  one 
of  the  principal  points  on  which  tlie  case  is  to  be  reversed 
is  the  absence  of  any  proof  in  the  record  which  might 
possibly  show  the  compensation  to  be  as  he  claimed  it,  the 
prerequisites  of  the  appointment  to  liave  been  complied  with, 
and  due  action  taken  by  the  board  which  might  possibly 
establish  a  contract  between  the  city  and  the  plaintiff.  We 
are  unable,  however,  to  discover  in  the  bill  of  exceptions  any 
preservation  of  this  testimony  which  the  plaintiff  was  bound 
to  offer,  and  did  attempt  to  produce.  If  the  bill  of  exce|)- 
tions  did  not  purport  to  contain  all  of  the  evidence,  and  did 
not  so  i-ecite,  we  might  indulge  in  the  presumption  that  there 
was  enough  competent  testimony  to  support  the  judgment, 
and  therefore  accept  the  finding  as  conclusive.  The  plain- 
tiff accepted  the  bill  of  exceptions  as  prepared.  It  was  signed 
by  the  judge,  and  contains  nothing  on  this  subject.  Neither 
the  ordinance  nor  any  of  the  ordinances  are  produced,  nor  is 
the  record,  or  any  part  of  it,  contained  in  the  bill  of  excep- 
tions, although  there  is  a  quasi  recital  by  the  clerk  of  what 
possibly  were  the  contents  of  the  record  respecting  the  same. 
We  cannot,  however,  find  any  copy  of  any  resolution  offered 
by  any  member  of  the  board,  or  acted  on  by  the  board  as  a 
whole,  any  vote  taken,  nor  anytliing  else  to  indicate  that  the 
board,  as  such,  took  such  action  as  would  result  in  the  ap- 
pointment of  Burnett  to  the  position.  When  the  book,  which 
we  may  assume  was  probably  the  record  of  the  acts  of  the 
fire  and  police  board,  was  produced  by  the  clerk,  it  appeared 
that  the  name  *'  Burnett"  was  on  the  list  of  men  who  were 
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acted  on  by  the  board  on  that  date ;  but  the  initials  were 
E.  J.,  and  not  M.  M.,  which  latter  were  the  initials  of  the 
plaintiff.  It  would  appear  from  the  testimony  that  there 
was  some  erasure  on  the  book,  and  the  initials  originally 
there  had  been  scratched  out,  and  othei*s  inserted.  We  are 
left  very  much  in  the  dark  as  to  the  circumstances  under 
which  this  erasure  was  made.  The  court  held  that,  since 
the  record  showed  evidences  of  erasure,  it  could  not  be  taken 
as  conclusive;  and  he  admitted  the  testimony  of  the  two 
members  respecting  the  circumstances  under  which  it  was 
done,  which  tended  to  prove  that  the  board  intended  to  ap- 
point M.  M.  Burnett,  and  not  E.  J.  We  do  not  quite  agree 
with  the  theory  which  the  trial  court  adopted  with  refei'ence 
to  this  record,  as  we  are  able  to  gather  it  from  the  bill  of 
exceptions.  It  does  not  necessarily  follow,  because  there 
was  an  erasure,  that  the  record  is  not  the  only  legitimate  evi- 
dence of  the  appointment  of  a  policeman.  The  record  may 
not  import  the  absolute  verity  which  it  would  had  it  re- 
mained unaltered,  and  it  may  possibly  have  been  the  subject 
both  of  attack  and  of  explanation,  but  we  are  quite  unable 
to  see  how  this  fact  renders  the  testimony  of  the  two  mem- 
bers of  the  board  either  satisfactory  or  conclusive  respecting 
the  board's  action  in  making  the  appointment.  One  of  the 
members  testified  that  the  man  he  voted  on  was  M.  M.,  but 
that  when  the  record  came  to  be  made  up,  which  seems  to 
have  been  on  the  same  day,  some  other  member  remarked 
that  it  was  a  mistake,  and  the  initials  were  changed  and  the 
name  corrected.  The  board  then,  as  an  entirety,  approved 
the  proceedings,  and  accepted  the  record  as  amended;  so 
that  there  is  no  evidence  to  show  that  the  i-ecord  as  it 
stands  does  not  exhibit  the  action  which  the  board  touk 
with  reference  to  the  appointment  of  a  Burnett  on  the  po- 
lice force.  The  membei-s  who  testified,  as  well  as  the  one 
who  was  absent,  assented  to  the  correctness  of 'the  record, 
concurred  in  the  change,  and  the  record  stands  as  show- 
ing the  appointment  of  E.  J.  Burnett,  and  not  of  the  plain- 
tiff, M.  M.     In  the  absence  of  any  countervailing  proof,  this 
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record  would  clearly  demonstrate  that  the  plaintiflF  had  never 
been  appointed,  and,  barring  an  appointment,  his  action  must 
fall.  The  evidence  which  the  membei^  offered  was  not  exact 
to  show  that  in  point  of  fact  the  vote  was  taken  on  M.  M. 
Burnett,  and  not  on  E.  J.,  and  that  this  was  the  action 
of  the  board,  which  ought  to  control  over  the  record.  We 
do  not  intend  to  be  undei-stood  as  deciding  that  if  the  record, 
in  its  present  shape,  be  absolutely  contradicted  by  the  mem- 
bers, and  it  is  by  their  testimony  established  the  vote  was 
on  M.  M.,  but  it  was  incorrectly  entered  on  the  book,  this 
might  not  be  suflBcient  to  make  out  a  case  for  the  plaintiff. 
Our  embarrassment  in  this  particular  comes  from  the  fact 
that  we  are  unadvised  as  to  what  the  ordinance  may  be,  or 
what  the  regulation  is,  which  provides  for  the  appointment 
of  policemen,  nor  what  action  the  fire  and  police  board  must 
take  in  order  to  make  a  valid  appointment.  Tliese  matters 
are  not  before  us.  Doubtless  there  is  an  ordinance  on  the 
subject,  and  possibly  the  Hction  of  the  board,  in  the  absence 
of  a  record,  would  be  enough  for  the  purpose.  Since  we  are 
quite  of  the  conviction  the  record  is  in  other  respects  defect- 
ive, we  are  not  at  liberty  to  assume  the  regularity  of  the 
plaintiff's  appointment,  to  the  extent  of  making  the  city  liable 
on  the  contract.  If  the  plaintiff  desired  to  make  a  case  other 
than  that  which  would  be  made  by  the  production  of  the 
record  itself,  he  was  bound  to  show  a  vote  or  resolution  of 
appointment.  There  was  no  proof  of  a  vote,  the  adoption  of 
a  resolution,  or  any  action  by  the  board  which  would  show 
a  contract  between  the  parties.  The  case  is  not  supple- 
mented by  the  proof  which  the  plaintiff  gave  of  the  state- 
ment made  to  him  by  a  member  of  the  board  that  he  had 
been  appointed.  A  verbal  notification  by  one  member  of  the 
board,  where  the  power  of  appointment  rests  in  a  board,  can- 
not be  enough  to  establish  a  contract  whereon  the  plaintiff 
may  recover. 

The  case  is  defective  in  other  particulars.  We  are  unable 
to  see  that  there  is  any  admission  in  the  answer  that  the 
appointment,  if  made,  would  be  for  a  year,  whereby  the 
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plaintiff,  if  employed,  would  have  a  right  of  action  on  a  cou- 
tmct,  and  a  right  of  action,  in  case  of  a  breach,  for  his  wages 
for  the  time.  There  is  no  proof  of  a  resolution  ordering  an 
a[jpointmeut  for  that  time,  nor  anything  in  the  proven  state- 
ment of  one  of  the  members  that  the  appointment  was  for  a 
year.  Manifestly,  to  entitle  the  plaintiff  to  recover  a  year's 
wages  he  must  show  a  contract  for  that  time,  or  the  rendition 
of  services.  We  are  quite  aware  of  the  general  rule  which 
prevails  in  actions  on  contracts  to  employ  for  a  definite 
period.  The  rule  was  definitely  stated  in  Saxonia  Mining  ^ 
Reduction  Co.  v.  Cook^  7  Colo.  569.  Where  a  contract  is 
once  established,  the  party  is  entitled  to  recover  damages, 
and  the  general  measure  is  the  agreed  wages  for  the  term. 
Proof  of  the  contract,  the  agreed  compensation,  and  the 
breach  makes  out  2^  prima  facie  case ;  and  it  is  incumbent  on 
the  defendant  to  mitigate  those  damages,  if  he  may,  by  show- 
ing that  the  plaintiff  has  secured  labor  elsewhere,  or  might 
have  done  so  by  being  reasonably  diligent  in  that  matter. 
While  this  obligation  rests  on  the  defendant,  the  city  made 
no  effort  in  that  direction,  perhaps  relying  solely  on  the  lack 
of  evidence  of  the  appointment.  It  is  so  exceedingly  pi-ob- 
able  that  the  plaintiff  did  not  remain  idle  for  an  entire  year, 
and  was  not  entitled  to  recover  a  full  year's  wages  by  i-eason 
of  the  breach  alleged,  that  these  defects  in  the  plaintiff's 
proof  are  given  greater  prominence  than  perhaps  might  ordi- 
narily be  the  policy  of  an  appellate  court,  and  they  are  given 
all  the  weight  to  which  they  could  be  entitled. 

We  are  not  at  all  clear  the  plaintiff  could  recover  without 
proof  of  a  demand  of  performance.  There  is  no  evidence  in 
the  case  showing  a  discharge  by  any  one  in  authority,  or 
having  the  right  to  relieve  the  plaintiff  if  he  had  been 
properly  employed ;  nor  do  we  discover  any  evidence  that 
the  plaintiff  afterwards  tendered  his  services  to  the  proper 
authorities,  and  offered  to  perform  the  duties  during  the  time 
which  elapsed  between  the  alleged  discharge  and  the  expira- 
tion of  the  year.  The  record  contains  no  evidence  to  show 
that  he  offered  his  services,  or  attempted  to  carry  out  bis 
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contract,  or  at  the  end  of  the  year  made  demand  upon  the 
proper  authoiities  for  his  compensation.  There  was  some 
evidence  offered  by  the  plaintiff  that  he  sent  a  bill  to  the 
succeeding  board,  but  what  the  bill  was,  what  it  covered,  its 
form,  or  whether  there  was  any  demand  other  than  a  bill,  or 
any  offer  of  service  by  the  plaintiff,  is  left  undisclosed.  These 
mattei-s  are  suggested,  rather  than  stated  as  a  basis  of  the 
decision,  because  on  the  subsequent  trial  the  difficulties 
which  the  court  has  found  in  ascertaining  the  rights  of  the 
parties  from  the  evidence  has  led  us  to  suggest  ^yhat  the  plain- 
tiff ought  to  do,  so  that,  if  he  obtains  judgment,  there  will  be 
a  basis  on  which  it  can  be  affirmed. 

This  case  does  not  come  at  all  within  the  rule  we  have 
often  declared,  that  we  will  not  interfere  with  the  judgment 
of  a  trial  court  because  the  evidence  is  insufficient  to  sup- 
port the  verdict  or  judgment.  That  rule  is  always  applied 
in  cases  where  there  is  a  conflict  in  the  testimony,  and  where 
there  is  enough  in  the  record  to  justify  the  court  in  finding 
for  the  plaintiff.  Where  there  is  sufficient  proof  made  by 
the  plaintiff  to  warrant  his  recovery,  accepting  it  in  its  en- 
tirety, and  whatever  conclusions  the  trial  court  has  a  right 
to  draw  therefrom,  we  do  not,  except  in  rare  cases,  disturb 
the  judgment.  Wherever,  however,  on  tiie  whole  case  as 
made,  the  plaintiff  is  not  entitled  to  recover,  this  general 
rule  is  no  obstacle  to  a  reversal.  The  plaintiff  not  having 
made  out  a  case  which  entitled  him  to  judgment,  what  was 
entered  will  be  reversed,  and  the  case  sent  back  for  a  new 
triaL 

Beveraed. 
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^    ^      The  Boabd  op  CouNTr  Commissioners  of  the  County 
^^   ^  OF  Arapahoe  v.  Hall. 


1.  Statutobt  Constbuction. 

The  intent  of  a  statute  is  the  law.  General  words  may  be  restrained  to 
it,  and  those  of  narrower  import  may  be  expanded  to  effectuate  the 
intent. 

2.  Same — Salabt  Act— Emoluusitts. 

The  word  "  emoluments/*  as  it  appears  in  the  salary  act  of  1891,  is  to  be 
taken  in  a  general  and  comprehensive  sense,  so  as  to  embrace  all 
proper  receipts  of  the  office  not  included  within  the  terms  *'  fees  " 
or  **  commissions,"  as  genei*ally  defined  and  understood.  It  does 
not  include  interest  on  county  funds  deposited  in  bank  by  the  county 
treasurer. 

Appeal  from  the  District  Court  of  Arapahoe  County, 
Messrs.  Goudy  &  Twitchkll,  for  appellant. 

Mr.  Greeley  W.  Whitford  and  Mr.  D.  V.  Burns,  for 

appellee. 

Wilson,  J.,  delivered  the  opinion  of  the  court. 

It  appears  from  the  agreed  statement  of  facts  upon  which 
this  cause  was  submitted  in  the  trial  court  that  defendant 
Hall  is  and  has  been,  since  January  1, 1896,  county  treasui-er 
of  Ampahoe  county;  that  the  moneys  belonging  to  the  county, 
and  which  came  into  his  hands  as  such  treasurer  during  the 
year  1896,  were  by  him  deposited  in  various  banks  in  the  city 
of  Denver,  under  contracts  with  them  to  pay  interest  thereon 
at  a  stipulated  rate  ;  that  under  such  contracts  he  received, 
during  such  year,  as  interest,  the  total  sum  of  $5,212.27 ; 
that  he  placed  such  interest  to  the  credit  of  the  county  treas- 
urer's fee  fund  on  the  books  of  his  office  as  county  treasurer, 
and  has  used  the  same  in  payment  of  his  salary,  and  that  of 
his  deputies  and  assistants ;  that  the  board  of  county  com- 
missioners refused  to  approve  such  action,  and  demanded  that 
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Buch  interest  be  placed  to  the  credit  of  the  county  general 
fund,  and  be  not  used  in  the  payment  of  such  salaries,  or  any 
of  them  ;  that  the  fees,  commissions  and  emoluments  of  the 
office  were  not,  for  said  year  1896,  sufficient  to  pay  the 
salary  of  the  treasurer,  and  of  his  deputies  and  assistants 
actually  necessary  for  the  transaction  of  the  business  of  the 
office,  without  the  use  of  such  interest  money  as  a  part  of  the 
fee  fund,  and  that,  even  with  such  interest  included,  such  fee 
fund  was  overdrawn  to  a  small  amount. 

The  county  instituted  this  suit  for  the  recovery  of  such 
interest  money  so  received  and  paid  out  in  salaries,  and  upon 
trial  judgment  was  in  favor  of  the  defendant.  From  this  the 
county  appeals. 

There  is  no  charge  whatever  of  misconduct  or  bad  faith 
against  the  treasurer,  nor  is  any  question  raised  as  to  his  right 
to  make  the  contracts  with  the  banks,  nor  as  to  any  misap- 
propriation of  the  money,  if  it  could  be  properly  credited 
to  the  fee  fund.  Neither  is  the  ownei'ship  of  the  interest 
money  in  dispute,  it  being  admitted  by  the  defendant,  and 
being  at  all  times  so  treated  by  him,  that  it  was  the  property 
of  the  county. 

It  is  conceded  that  the  sole  question  to  be  determined  by 
this  court  is  :  *'  Are  the  moneys  received  by  a  county  treas- 
urer in  this  state,  as  interest  upon  county  funds  deposited  by 
him  under  contracts  made  by  him  with  the  banks  in  which 
the  same  are  deposited,  applicable  to  the  payment  of  his  own 
salary  and  the  salaries  of  his  deputies  and  assistants? " 

Section  15,  article  14,  of  the  constitution,  is  as  follows : 

"  For  the  purpose  of  providing  for  and  regulating  the  com- 
pensation of  county  and  precinct  officei*s  the  general  assem- 
bly shall  by  law  classify  the  several  counties  of  the  state 
according  to  population,  and  shall  grade  and  fix  the  compen- 
sation of  the  officers  within  the  respective  classes  according 
to  the  population  thereof.  Such  law  shall  establish  scales  of 
fees  to  be  charged  and  collected  by  such  of  the  county  and 
precinct  officers  as  may  be  designated  therein  for  services  to 
be  performed  by  them  respectively ;  and  where  salaries  are 
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provided,  the  same  shall  be  payable  only  out  of  the  fees  ac- 
tually collected  in  all  cases  where  fees  are  prescribed.  All 
fees,  perquisites  and  emoluments  above  the  amount  of  such 
salaries  shall  be  paid  into  the  county  treasuiy." 

Under  this  authority,  at  the  legislative  session  of  1891,  an 
act  to  provide  for  the  payment  of  salaries  to  certain  officers 
was  passed  and  approved.  Sess.  Laws,  1891,  p.  307.  Sec- 
tions ten  and  seventeen  of  this  act,  so  far  as  applicable  to  the 
matters  in  issue  in  this  suit,  read  as  follows : 

Section  10 :  "  Tlie  county  treasurei-s  of  the  several  counties 
in  this  state  shall  receive  as  their  only  compensation  for  their 
services  an  annual  salary,  to  be  paid  quarterly  out  of  the  fees, 
commissions  and  emoluments  of  their  respective  offices  and 
not  otherwise,  to  wit :  In  counties  of  the  first  class,  the  sum 
of  five  thousand  dollars."  ♦  ♦  * 

Section  17 :  "  Deputies  and  assistants  may  be  employed  by 
the  sheriflfs,  county  clerks,  county  treasurei-s,  and  county  as- 
sessors under  the  direction  of  the  board  of  county  commis- 
sioners for  said  counties  respectively,  and  shall  be  paid  salaries 
out  of  the  fees,  commissions  and  emoluments  of  the  office  where- 
in employed,  (except  employes  of  county  assessoi-s  who  shall 
be  paid  out  of  the  county  treasury),  to  be  fixed  by  the  board, 
the  selection  of  said^deputies  and  employes  to  be  made  by  the 
officer  authorized  to  employ  them." 

It  is  contended  on  behalf  of  the  county  that  the  fees,  com- 
missions and  emoluments  of  the  treasurer  i*eferred  to  in  the 
statute,  and  from  which  the  salaries  of  himself,  deputies  and 
assistants  may  be  paid,  are  such  as  are  fixed  by  the  statutes 
regulating  his  fees ;  that  such  fees,  commissions  and  emolu- 
ments, as  the  words  are  there  used,  include  only  such  charges 
as  he  is  allowed  to  make  for  services  rendered ;  that  the  in- 
terest money  in  question  was  not  received  by  him  on  account 
for  services  rendered,  and  therefore  is  neither  a  fee,  commis- 
sion or  emolument.  It  is  further  urged  that  the  contracts 
by  which  the  interest  money  was  received  by  defendant  were 
within  the  express  inhibition  of  the  statute  (Sess.  Laws,  1889, 
p.  298},  and  that,  by  the  terms  thereof,  he  could  not  derive  any 
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benefit  or  advantage  therefrom,  directly  or  indirectly ;  that 
such  interest  belonged  absolutely  to  the  county  by  virtue  of 
such  statute,  and  that  it  could  not  properly  be  credited  to  the 
fee  fund,  for  the  reason  that  thereby  the  treasurer  would  re- 
ceive a  direct  benefit,  being  permitted  to  draw  thereon  for 
the  payment  of  the  salaries  of  himself  and  assistants ;  that  it 
was  not  an  emolument,  within  the  intent  and  meaning  of  the 
statute.  It  is  claimed  by  defendant  that  the  interest  received 
was  an  emolument  of  the  office,  and  that  hence  he  had  a  clear 
right  to  apply  it  to  the  payment  of  the  salaries  of  himself  and 
of  his  employes. 

lu  the  interpretation  of  a  statute,  it  is  a  fundamental  rule 
and  an  indispensable  requisite  to  first  inquire  what  object 
was  sought  to  be  accomplished  by  it.  The  intent  of  the  stat- 
ute is  the  law,  and  general  words  may  be  restrained  to  it,  and 
those  of  a  narrower  import  may  be  expanded  to  embrace  it 
to  effectuate  that  intent.  Sutherland  Stat.  Con.,  sec.  218 ; 
Endlich,  Interpretation  of  Statutes,  sec.  73 ;  People  v.  May^ 
9  Colo.  85 ;  Rogers  v.  The  People^  9  Colo.  455 ;  Qarliale  v. 
Pullman  Oar  Co,,  8  Colo.  327;  Omarv,  Soper,  11  Colo.  386; 
Murray  v.  Hobson,  10  Colo.  72. 

Prior  to  the  passage  of  the  salary  act  above  referred  to, 
officei-s  were  permitted  to  appropriate  and  convert  to  their 
own  use  all  fees,  commissions,  perquisites  and  emoluments 
received  by  them  while  holding  their  respective  offices. 
Under  this  system  the  receipts  of  officers,  in  some  instances, 
might  amount  to  very  large  sums  in  the  aggregate,  and 
thereby  enable  them  to  receive  as  compensation  for  their  pub- 
lic services  amounts  vastly  in  excess  of  the  value  of  those 
services.  Every  fee,  commission,  perquisite  or  emolument 
attached  to  a  public  office  being  essentially  a  tax,  this  condi- 
tion of  afifaii-s  would  entail  a  needless  and  onerous  burden 
upon  the  people.  It  was  also  a  matter  of  public  notoriety 
and  common  belief,  founded  in  substantial  reason,  that  the 
allowance  of  excessive  compensation  to  public  officials  tended 
to  produce  political  corruption  and  encourage  the  perpetra- 
tion of  frauds  at  elections.     The  chief  object  of  the  salary 
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act  was  to  guard  against  and  prevent  these  evils.  To  accom- 
plisli  this  purpose,  the  statute  fixed  a  specifio  salary  for  each 
offieinl,  pa3'able  only  out  of  the  fees,  commissions  and  emolu- 
ments of  his  office.  It  treated  all  such  fees,  commissions  and 
emoluments  of  the  office  as  the  money  of  the  county,  requir- 
ing them  to  be  paid  to  the  county  treasurer,  and  permitting 
them  to  be  disbursed  as  other  county  revenues,  subject  only 
to  a  qualified  right  of  property  therein  of  the  officer  paying 
them  over,  limited  to  the  amount  of  his  salary,  together  with 
that  of  his  necessary  assistants  employed  under  the  direc- 
tion and  with  the  consent  of  the  county  commissioners,  and 
the  incidental  expenses  of  his  office.  It  in  effect  compelled 
all  persons  elected  or  appointed  to  any  of  the  offices  specified 
to  take  it  cum  onere.  Its  evident  intent  was  to  make  each 
office  *'  pay  its  own  way,"  by  requiring  the  officer  to  look  for 
his  compensation  and  reimbursement  for  monej's  expended  in 
the  conduct  of  his  office  to  the  fees,  commissions  and  emolu- 
ments thereof.  If  these  were  insufficient,  he  must  bear  the 
loss.  The  act  did  not  offer  a  premium  upon  fraud,  incompe- 
tency or  indolence  by  permitting  the  county  commissionei-s 
to  make  up  from  the  public  funds  any  deficit  in  salaries  oc- 
casioned by  insufficient  receipts  of  the  office.  In  this  view, 
we  think  it  was  clearly  the  intent  of  the  legislature  that  all 
proper  receipts  of  an  office  should  be  subject  to  the  payment 
of  its  salaries  and  expenses.  The  words  **  fees  "  and  "  com- 
missions" have  each  a  definite  and  settled  meaning,  which  is 
fixed  by  the  legislature  itself  in  the  act  concerning  fees 
adopted  at  the  same  session  with  the  salary  act.  Sess.  Laws, 
1891,  p.  200. 

It  is  true,  however,  that  sometimes  an  officer  may  be  called 
upon  to  perform  services  in  the  line  of  his  statutory  duty, 
which  are  not  specified  in  the  law  regulating  his  fees,  but  he 
is  not  precluded  from  making  a  reasonable  charge  therefor 
by  reason  of  this  fact.  Roberts  v.  The  People^  9  Colo.  458 ; 
Garfield  County  v.  Leonard^  3  Colo.  App.  576. 

The  word  ^*  emoluments,"  as  it  appeal's  in  the  statute  in 
question,  was  clearly  intended,  in  our  opinion,  to  be  taken  in 
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a  general  and  comprehensive  sense,  so  as  to  embrace  all  other 
proper  receipts  of  the  office  not  included  within  the  terms 
**fees"  or  "commissions,"  as  generally  defined  and  under- 
stood. Every  word  in  the  law,  whether  constitutional  or 
statutory,  must,  if  possible,  be  given  some  meaning.  McClain 
V.  The  People,  9  Colo.  193 ;  Sutherland,  Stat.  Con.,  sec.  239. 

The  very  frequency  of  the  use  of  this  word  in  the  act  under 
review  absolutely  precludes  the  idea  of  its  having  been  in- 
tended to  convey  no  meaning.  To  hold  that  "emoluments," 
as  used  and  in  the  connection  in  which  it  appears  in  this 
statute,  means  any  accretion,  increment,  gain  or  profit  to  the 
office,  is,  we  think,  manifestly  in  accord  with  common  sense 
and  common  usage,  as  well  as  with  the  established  rules  for 
the  interpretation  of  the  English  language  and  for  the  con- 
struction of  statutes. 

We  are  equally  clear,  however,  that  in  order  to  entitle  an 
official  to  any  benefit  from  an  emolument  to  his  office,  which 
can  be  enforced  under  the  law  or  by  the  courts,  it  must  be 
legitimate  and  lawful.  Even  if  it  be  not  essential  that  it 
should  be  derived  from  the  performance  of  a  duty  imposed, 
or  an  act  permitted  by  the  statute,  it  must  at  least  be  free 
from  the  taint  of  violation  of  the  law.  It  appears  from  the 
agreed  statement  of  facts  in  this  case  that  the  interest  money 
received  by  defendant  accinied  by  virtue  of  contracts  made 
by  him  as  treasurer  with  certain  banks  in  the  city  of  Denver 
upon  deposits  by  him  in  said  banks  of  "moneys  belonging  to 
said  county,  and  which  came  into  liis  hands  as  treasurer  of 
said  county  during  the  year  1896."  There  is  no  contention 
that  either  the  deposits  or  contracts  were  authorized  by  the 
county  commissioners.  The  law  nowhere  makes  it  the  duty 
of  the  county  treasurer  to  loan  out  or  deposit  the  county 
funds.  On  the  contrary,  it  expressly  prohibits  the  former, 
and  also  all  contracts  for  the  latter,  whereby  any  benefit  or  ad- 
vantage, directly  or  indirectly,  would  accrue  to  the  treasurer. 
Sections  three  and  four  of  an  act  in  relation  to  public  funds, 
approved  April  17,  1880,  and  ever  since  in  force,  read  as  fol- 
lows: 
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^^Seg.  3.  If  any  such  officer,  agent  or  servant  shall  make 
any  conti-act  or  agreement  with  any  pei^on  or  pei-sons,  bodies 
or  body  corporate,  or  other  association,  by  which  such  officer, 
agent  or  servant,  is  to  derive  any  benefit  or  advantage,  di- 
rectly or  indirectly,  from  the  deposit  with  such  person  or 
persons,  body  or  bodies  corporate,  or  other  association,  of  any 
moneys  or  valuable  securities  held  by  such  officei*s,  agents  or 
servants,  by  virtue  of  his  office,  agency  or  employment,  such 
contract  shall,  as  to  such  officer,  agent  or  servant,  be  utterly 
null  and  void  ;  but  the  pei-son  or  pei-sons,  body  or  bodies  cor- 
porate, or  other  association,  shall  be  liable  to  the  county,  city, 
town,  township  or  school  district  where  funds  are  deposited, 
in  an  action  for  the  recovery  of  all  such  benefits  or  advantage 
as  would,  by  the  terms  of  such  contracts  or  agreement,  have 
accrued  to  such  officer,  agent  or  servant ;  and  payment  to 
the  officer,  agent  or  servant  shall  not  protect  the  pei-son  or 
persons,  body  or  bodies  corporate,  or  other  association,  against 
an  action  of  recovery  brought  by  the  county,  city,  town,  town- 
ship or  school  district  whose  funds  are  so  dep<»sited." 

"  Sec.  4.  Any  such  officer,  agent  or  servant  who  shall 
make  any  such  contract  or  agreement  as  described  in  the  last 
section  of  this  act,  or  who  shall  receive  any  benefit  or  advan- 
tage, directly  or  indirectly,  from  the  deposit  of  any  money  or 
valuable  security  held  by  him  as  such  officer,  agent  or  ser- 
vant, or  over  which  he  has  control,  care  or  supervision,  by 
virtue  of  his  office,  agency  or  service,  shall,  upon  conviction 
thereof,  be  punished  by  imprisonment  in  the  penitentiary  not 
less  than  one  year  or  by  fine  not  less  than  five  hundred  (500) 
dollars."     Sess.  Laws,  1889,  p.  298. 

Even  if  it  should  be  admitted,  and  such  appears  to  be 
unquestionably  true,  that  it  was  the  intention  that  the  bene- 
fit derived  from  these  contracts  should  inure  solely  to  tl)e 
county  and  not  to  the  defendant,  yet  the  indisputable  fact 
remains  that  if  the  interest  received  be  credited  to  the  fee 
fund,  and  disbursed  in  the  payment  of  the  salaries  of  him- 
self and  of  his  subordinates,  he  would  receive  a  material, 
direct  and  substantial  benefit  therefrom.    But  for  this,  neither 
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he,  his  deputies  nor  assistants  would  receive  so  much  com- 
pensation  for  their  services  rendered. 

The  last  cited  act  was  in  force  at  the  time  of  the  enact- 
ment of  the  statute  in  reference  to  fees  and  salaries  at  the 
legislative  session  of  1891,  and  it  is  to  be  conclusively  pre- 
sumed, in  the  absence  of  any  modification,  amendment  or 
repeal,  in  terms  or  by  implication,  that  the  later  act  was 
framed  in  consonance  with  and  with  reference  to  the  provi- 
sions of  the  former.  It  cannot  be  held  that  by  the  use  of  the 
word  "emoluments"  in  the  salary  act  the  legislature  in- 
tended to  permit  the  use  of  money  so  received  for  the  pur- 
pose expressly  prohibited  by  another  act,  and  declared  to  be 
a  penal  offense.  Such  a  conclusion  would  be  subversive  of 
good  morals  and  contrary  to  public  policy.  It  is  more  in 
accord  both  with  the  reason  and  letter  of  the  law  to  hold,  as 
we  do,  that  the  lawmakers  did  not  intend  the  word  to  in- 
clude any  gain,  profit  or  accretion  from  which  the  treasurer 
was  expressly  forbidden  by  another  statute  to  derive  any 
benefit  or  advantage.  It  follows,  therefore,  under  the  agreed 
facts  in  this  case,  that  the  interest  received  by  defendant 
from  the  dei)0sit  of  the  county  funds  cannot  be  credited  to 
his  fee  fund.  If  paid  into  the  county  treasury,  it  cannot  be 
used  in  payment  of  the  salary  of  the  treasurer,  nor  that  of 
any  of  his  deputies  or  assistants.  If  these  contracts  for  in- 
terest had  been  entered  into  by  direction  or  under  authority 
of  the  county  commissioners,  an  entirely  different  question 
might  be  presented.  These  views  are  decisive  of  the  only 
question  presented,  or  which  we  can  consider  on  the  record 
before  us. 

It  is  strenuously  insisted  by  counsel  for  defendant  that  if 
it  be  held  the  interest  earned  upon  deposit  of  county  money 
cannot  be  treated  as  an  emolument  of  his  office,  then  it  be- 
longs absolutely  to  the  defendant,  and  cannot  be  recovered 
in  this  or  any  other  action.  In  support  of  this  they  rely 
upon  the  authority  of  State  v.  Wahen^  17  Colo.  170,  and 
Q-artley  v.  The  People,  decided  by  our  supreme  court  at  its 
present  term.  We  are  precluded,  however,  from  consider- 
VoL.  IX— 85 
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ing  the  questions  of  the  ownership  of  the  interest  money, 
because  it  is  conceded  by  the  agreed  statement  of  facts  upon 
which  this  cause  has  been  submitted  that  it  is  the  property 
of  the  county.  The  defendant  treated  it  as  such  by  paying 
it  into  the  county  treasury.  The  fact  that  he  credited  it  on 
his  books  as  county  treasurer  to  the  '*  fee  fund "  does  not 
avoid  this  conclusion.  This  constituted  a  payment  into  the 
county  treasury,  for  the  accounting  for  which  he  would  be 
held  responsible,  as  fully  and  completely  as  if  he  had  credited 
it  to  the  *'  general  fund." 

Airy  v.  The  People^  21  Colo.  145,  is  not  similar  in  its  facts, 
nor  are  its  conclusions  applicable.  In  that  case  the  defend- 
ant, a  county  clerk,  was  prosecuted  upon  an  information  for 
failure  to  make  the  monthly  reports  to  the  county  commis- 
sioners of  the  fees  collected  in  his  office,  as  required  by  law, 
and  also  for  his  failure  to  pay  over  such  fees  to  the  county 
treasurer.  It  appeared  that  the  fees  collected  did  not,  at  the 
time  of  the  filing  of  the  information,  equal  the  sum  allowed 
by  the  statute  as  his  salary.  The  court  held  that  the  fees 
collected  are  the  property  of  the  officer  until  the  amount 
thereof  equals  that  of  his  salaiy ;  that  it  is  only  the  excess 
or  surplus  of  his  fees  above  his  salary  which,  by  the  consti- 
tution and  the  statute,  belongs  to  the  county,  and  which  the 
legislature  could  compel  an  officer  to  pay  over  to  the  treas- 
urer. The  question  did  not  arise  and  was  not  considered  as 
to  what  the  rights  of  property  in  the  money  would  have  been 
if  he  had  paid  his  fees  into  the  treasury,  nor  as  to  how  he 
could  have  asserted  his  rights.  It  by  no  means  follows  from 
this  opinion,  or  on  principle,  that  if  he  had  paid  the  fees  into 
the  treasury,  he  would  have  had  an  absolute  property  right 
therein. 

The  sole  question  raised  by  the  agreed  statement  of  facts 
in  this  case  is  as  to  the  proper  application  of  the  interest 
money  received  by  the  defendant.  The  whole  gist  and  sub- 
stance of  the  controversy  is  set  forth  in  the  fourth  and  fifth 
clauses  of  this  statement,  which  read  as  follows : 

"  Fourth — That  the  said  Fi-ank  Hall,  as  county  treasurer 
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has  placed  such  interest  so  received  on  such  bank  deposits  to 
the  credit  of  the  county  treasurer's  fee  fund,  in  his  office  as 
county  treasurer,  and  has  used  tke  same  in  payment  of  the 
salary  of  the  treasurer  and  the  deputies  and  assistants  in  his 
office  as  such  treasurer." 

"  Fifth — The  board  of  county  commissioners  has  refused 
to  approve  such  action  upon  the  part  of  said  county  treas- 
urer, and  has  demanded  that  such  interest  so  received  be 
placed  to  the  credit  of  the  county  general  fund,  and  not  used 
in  payment  of  the  salaries  of  the  treasurer  or  of  his  deputies 
and  assistants." 

It  is  apparent  from  this  that  the  sole  question  submitted 
to  the  adjudication  of  the  court,  the  money  having  been  paid 
into  the  tre£vsury,  is  whether  or  not  the  money  so  paid  in  was 
applicable  to  the  payment  of  the  salaries  of  the  treasurer  and 
his  assistants.  Having  answered  this  in  the  negative,  we 
must  decline  to  consider  or  express  our  opinion  as  to  other 
questions  suggested  in  the  brief  of  counsel,  but  not  raised  by 
the  record. 

It  is  conceded  by  the  county  that  no  assistance  was  em- 
ployed in  the  office  of  defendant  except  such  as  was  neces- 
sary, and  that  its  efficiency  would  have  been  crippled  but  for 
the  application  of  this  interest  money  to  the  satisfaction  of 
its  legitimate  expenses.  Whilst  this  condition  of  affairs 
appeals  strongly  to  the  sympathy  of  the  individual  members 
of  the  court,  yet  it  cannot  justify  a  usurpation  by  the  court  of 
legislative  functions.  The  sole  duty  of  this  court  is  to  inter- 
pret the  law  as  it  is  found  upon  the  statute  books,  in  accord- 
ance with  the  intent  of  its  framers,  if  this  can  be  ascertained 
by  the  well-settled  rules  of  statutory  construction.  It  has 
no  power  to  strain  or  vary  the  meaning  of  the  statute  to  re- 
lieve isolated  cases  of  hardship.  The  court  feels  it  proper  to 
say,  however,  that  none  of  the  facts  in  this  case  show  the 
slightest  desire  or  attempt  on  the  part  of  the  defendant  to 
evade  or  violate  any  law,  or  to  reap  any  personal  benefit  or 
advantage  from  the  execution  of  his  trust,  other  than  that 
expressly  given  him  by  the  statute,  as  he  construed  it.     He 
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has  attempted  to  make  his  office  realize  all  the  revenue  pos- 
siUe,  and  to  use  it  for  the  benefit  of  the  public.  His  con- 
duct has  been  free  from  any  taint  of  fraud. 

For  the  reasons  assigned  the  judgment  herein  will  be  re- 
versed. 

Beversed, 


'gg'agy  LUDIKGTOK  BT  AL.  V.  HfilLBfAK  BT  AL. 
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1.  PaAoncB— Motion. 

If  two  causes  of  action  be  improperly  joined  in  one  oonnt  of  the  com- 
plaint, the  remedy  is  by  motion  to  separate  the  causes  of  action, 
and  then  by  demurrer  to  the  causes  as  separately  stated,  if  insuffi- 
cient; otherwise  the  objection  is  waived. 

2.  CJoKSTrruTiONAL  Law — Title  of  Act. 

An  act  entitled  "  An  Act  to  Provide  for  the  Formation  of  Corporations," 
may,  without  violating  section  1,  article  5,  of  the  constitution,  pre- 
scribe a  penalty  for  failure  by  the  officers  of  a  corporation  to  com- 
ply with  its  provisions  relating  to  the  filing  of  annual  statements 
of  its  affairs. 

3.  Same. 

A  failure  to  comply  with  the  requirements  of  the  statute  in  relation  to 
the  filing  of  annual  reports  (Mills*  Ann.  Stats.,  sec.  491),  makes  the 
directors  of  the  corporation  who  are  guilty  of  such  failure  liable 
for  the  debts  of  the  company  contracted  within  the  time  limited  by 
the  act. 

Error  to  the  District  Court  of  Rio  Qrande  County. 

Mr.  Jessb  Stephenson,  for  plaintiffs  in  error. 

Mr.  Iba  J.  Bloomfibld,  for  defendants  in  error. 

BissELL,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiffs  in  error,  who  were  doing  business  as  co- 
partners under  the  name  of  The  Kansas  City  Bag  Manufac- 
taring  Company,  in  1898  sold  several  lots  of  sacks  and  burlaps 
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to  The  Monte  Vista  Farmers'  Milling  &  Elevator  Company. 
The  total  amount  of  sales  was  $363.13.  The  goods  were  not 
paid  for,  and  this  action  was  brought  to  colleot  what  was  due. 
The  defendants,  of  whom  there  were  five,  were  directors  of 
the  Milling  &  Elevator  Company  in  1893  and  1894.  The 
complaint  contained  all  the  averments  necessary  to  a  state- 
ment of  the  cause  of  action,  as  the  plaintiffs  conceived  it,  to 
make  the  defendants  liable  for  the  debt.  It  was  charged  that 
the  defendants  were  directore  in  the  month  of  January,  1893, 
and  failed  to  file  their  report  within  60  days  of  that  date,  and 
that  the  debt  was  contracted  in  the  ensuing  year.  It  also  al- 
leged a  failure  from  that  time  forward  to  the  commencement 
of  the  action  to  file  the  statutory  report.  The  complaint  also 
charged  that  these  same  defendants  were  directoi*s  of  the  Mill- 
ing &  Elevator  Company  in  the  year  1894,  and  failed  to  file 
their  January  report  within  60  days  from  the  1st  of  January, 
1894.  There  was  no  omission  of  any  allegations  material  to 
the  statement  of  the  plaintiffs'  cause  of  action  as  they  brought 
it.  The  defendants  demuiTed  on  two  grounds :  That  several 
causes  of  action  were  improperly  united  in  a  single  count; 
and  that  the  facts  stated  were  insufiScient  to  constitute  a 
cause  of  action.  The  demurrer  was  sustained,  the  plaintiffs 
stood  on  their  complaint,  and  prosecute  error  to  reverse  the 
judgment. 

Treating  the  subject  invei'sely,  the  defendants  insist  the 
judgment  may  be  supported  because  the  plaintiffs  attempted 
to  join  two  causes  of  action  in  their  complaint,  which  cannot 
properly  be  united  under  the  code  provision  regulating  the 
joinder  of  actions,  which  is  a  defect  that  may  be  reached  by 
the  demurrer,  and  also  because  the  act  on  which  the  suit  is 
predicated  is  unconstitutional.  Neither  of  these  positions 
seems  to  us  to  be  well  taken  or  available.  We  are  not  in- 
clined to  consider  or  determine  the  sufficiency  and  accuracy 
of  the  argument  on  which  the  fii*st  proposition  is  supported, 
for  we  do  not  regard  it  as  legitimately  before  us.  The  prop- 
osition insisted  on  is  that  since  the  code  only  permits  the 
joinder  of  causes  of  action  of  this  class  when  they  sound  in 
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damages  only,  and  the  action  brought  cannot  technically  and 
legitimately  be  held  to  be  one  sounding  in  damage^}  only, 
therefore,  if  there  be  two  causes  of  action,  the  one  for  the  de- 
fault in  1898,  and  the  other  for  the  default  in  1894,  they 
could  not  be  rightfully  joined  in  one  suit.  The  trouble  with 
the  position  is,  the  demuiTcr  was  for  the  improper  union  of 
the  causes  in  a  single  count,  and  not  for  the  improper  joinder 
of  causes  of  action.  As  we  understand  it,  the  remedy  of  the 
defendants  in  the  first  instance  was  by  motion  to  separate 
the  two  causes,  and  then  by  demurrer  to  the  causes  as  sepa- 
rated ;  for  it  has  been  held  that  under  our  code  the  objection 
that  several  causes  are  improperly  joined  in  one  count  can- 
not be  taken  by  demurrer,  but  must  be  taken  by  motion, 
otherwise  it  is  waived.     Brewer  v.  McCain^  21  Colo.  882. 

We  should  possibly  be  less  conservative  in  the  expression 
of  our  opinion  but  for  the  fact  that  this  question  was  practi- 
cally undetermined  by  the  lower  court,  which  held  the  suit 
unmaintainable  because  the  statute  under  which  it  was  brought 
was  unconstitutional.  Since  this  was  really  the  question 
which  the  court  decided,  and  whereon  it  entered  judgment 
for  the  defendants,  we  are  disinclined  to  express  our  views 
respecting  the  first  proposition,  though,  in  any  event,  what 
we  might  say  would  probably  be  obiter. 

In  respect  to  the  unconstitutionality  of  the  statute,  we  are 
inclined  to  be  equally  brief,  and  to  limit  the  opinion  to  a  bare 
statement  of  our  views  in  the  premises,  because,  if  the  par- 
ties are  aggrieved  by  our  conclusion,  the  question  can  be 
presented  to  the  court  which  has  the  final  arbitrament  of  such 
mattera,  and  a  conclusion  and  satisfactory  settlement  of  the 
constitutionality  of  this  particular  statute  be  secured.  We 
are  further  inclined  to  this  procedure  because  the  statute  has 
been  in  force  for  upwards  of  twenty  years,  many  suits  have 
been  brought  on  it,  judgments  rendered  and  affirmed  on  ap- 
peal, and  thus  far  this  particular  question  seems  not  to  have 
been  suggested  by  counsel  or  considered  by  the  courts.  It 
may  be  that  this  is  a  very  unsubstantial  alignment  on  which  to 
predicate  our  conclusions,  but  we  are  quite  of  the  opinion  this 
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fact  shows  a  pretty  general  consensus  of  professional  conclu- 
sion on  the  subject.  Besides,  so  far  as  we  are  able  to  see, 
that  question  has  been  practically  settled  by  the  supreme 
court  in  several  cases.  The  particular  constitutional  pro- 
vision which  compels  the  legislature  to  express  the  subject- 
matter  of  an  act  in  its  title  has  been  many  times  before  that 
court,  and  it  has  always  reached  one  conclusion,  which  may 
be  very  succinctly  expressed.  It  is  wholly  unnecessary  that 
the  title  should  express  all  the  matters  which  the  act  attempts 
to  provide  for,  and,  wherever  any  matter  which  is  contained 
in  the  statute  may  be  said  to  be  fairly  germane  to  the  subject- 
matter  referred  to  in  the  title,  the  act  will  be  held  constitu- 
tional. Golden  Canal  Co.  v.  Bright^  8  Colo.  144 ;  Clare  v. 
People,  9  Colo.  122  ;  In  re  Pratt,  19  Colo.  138. 

It  is  a  little  difficult  to  conceive  of  anything  more  germane 
to  the  title  of  this  act  than  the  statutory  regulation  respect- 
ing the  organization  and  conduct  of  corporations.  The  title 
of  the  act  is,  *'  An  Act  to  Provide  for  the  Formation  of  Corpo- 
rations." It  only  embraces  one  subject,  and  the  only  inquiry 
is  whether  the  particular  provision  under  consideration  is 
germane  to  that  subject.  The  statute  under  which  the  ac- 
tion is  brought  provides  that,  within  60  days  after  the  1st  of 
January  of  each  year,  the  then  directors  of  the  corporation 
must  file  their  reports  in  the  proper  offices,  showing  the 
amount  of  capital  stock  paid  up,  and  the  amount  of  the  cor- 
porate debts,  thereby  disclosing  to  the  public  who  may  deal 
with  them  the  general  financial  condition  of  the  corporation. 
A  failure  to  comply  with  the  statute  renders  the  directors  of 
the  company  who  are  guilty  of  the  failure  liable  for  the  debts 
of  the  company  contmcted  within  a  time  limited  by  the  act. 
We  are  quite  unable  to  see  why  this  matter  is  not  a  legiti- 
mate and  necessary  part  of  the  act  providing  for  the  forma- 
tion of  corporations.  The  act  provides  the  way  in  which 
corporations  shall  be  organized ;  the  persons  by  whom  its  af- 
fairs must  be  conducted,  and  their  qualifications ;  prescribes 
their  duties,  and  imposes  penalties  for  a  failure  to  perform 
these  duties ;  and  why  this  is  not  germane  to  the  subject  of 
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the  formation  of  corporations  we  are  wholly  unable  to  dis- 
cover. A  very  fine  distinction  is  attempted  to  be  drawn  be- 
tween the  formation  and  the  regulation  of  corporations,  but 
the  organization  of  these  bodies  is  subject  to  certain  condi- 
tions, and  their  corpoi-ate  existence  is  dependent  on  the  per- 
formance of  sundry  and  divers  acts.  All  these  matters  are 
really  part  and  parcel  of  the  plan  devised  by  the  legislature 
for  the  formation  of  these  bodies,  are  conditions  of  their  ex- 
istence, and  conditions  also  on  which  they  are  permitted  to 
continue  their  corporate  existence,  with  the  rights,  powers, 
and  exemptions  which  the  statute  confers.  Our  views  in 
this  particular  receive  substantial  support  from  a  very  recent 
case  in  the  circuit  court  of  appeals.  (^Tdbor  v.  Banky  10  C.  C. 
A.  429,  62  Fed.  Rep.  388.) 

On  the  record  as  it  stands,  the  district  court  erred  in  en- 
tering judgment  for  the  defendants  upon  the  demurrer,  and 
it  will  be  reversed  and  remanded. 

Reversed. 


Rice  bt  al.  v.  Ross. 

1.  Yabiance. 

Yariances  which  neither  surprise  nor  harm  a  party  are  not  fatal. 

2.  Presumptions — Bill  of  Exceptions. 

A  bill  of  exceptions  is  always  to  be  taken  most  strongly  against  the 
party  excepting.    No  intendments  can  be  made  in  his  favor. 

8.  Bill  of  Exceptions. 

A  judgment  will  not  be  reversed  as  unsupported  by  the  evidence  when 
the  bill  of  exceptions  contains  but  a  running  statement  of  the  testi- 
mony. Such  a  bill  could  only  be  sufficient  to  raise  questions  of 
law. 

Appeal  from  the  County  Court  of  Boulder  County. 
Mr.  Chas.  M.  Campbell,  for  appellants. 
Mr.  Richard  H.  Whitelby,  for  appellee. 
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BrsSELL,  J.,  delivered  the  opinion  of  the  court. 

The  successful  prosecution  of  this  appeal  must^  in  the  end, 
depend  on  our  view  of  the  weight  and  strength  of  the  testi- 
mony, and  our  conviction  that  the  case  so  stands  as  to  per- 
mit us  to  assert  our  opinion  against  the  judgment  of  the  trial 
court.  The  case  was  tried  without  a  jury.  The  finding  was 
for  the  plaintiff,  and  was  rendered  on  conflicting  testimony. 
There  is  evidence  to  support  the  decree,  and,  under  the  prac- 
tice which  prevails  in  this  state,  we  may  not,  save  under 
exceptional  circumstances,  assert  our  opinion  against  that 
expressed  by  the  judge  who  heard  the  witnesses.  The  suit 
was  brought  by  the  plaintiff  to  enforce  a  mechanic's  lien  filed 
by  him  against  the  Colorado  mine,  in  Boulder  county.  The 
complaint  alleged  a  hiring  and  an  agreement  to  pay  wages, 
set  up  the  labor  performed  by  the  plaintiff  and  various  as- 
signors, from  whom  the  plaintiff  acquired  title  to  their  claims 
for  work  performed  on  the  same  property.  It  also  contained 
a  copy  of  the  lien  and  whatever  allegations  were  essential  to 
maintain  the  suit.  During  the  trial  many  witnesses  were 
offered  on  both  sides  as  to  the  terms  of  the  agreement  of 
hiring,  and  tending  to  show  sundry  and  divers  declarations 
on  the  part  of  the  plaintiff  and  the  defendants,  which  were 
more  or  less  corroborative  of  their  respective  contentions. 
The  contmct  was  somewhat  peculiar  in  its  terms,  but  sub- 
stantially it  was  that  the  parties  should  go  to  work  on  cer- 
tain specified  parts  of  the  property,  and  do  certain  designated 
work.  The  defendants  were  to  have  the  privilege  of  paying 
the  parties,  for  their  labor,  $8.00  per  day,  or  give  them  a 
written  lease  on  the  property  on  the  1st  of  June  following 
the  employment  for  a  term  of  six  months.  The  performance 
of  work,  the  refusal  of  the  defendants  to  execute  a  lease  at 
the  time  named,  and  the  subsequent  demand  for  the  payment 
of  the  sum  due  under  the  wage  part  of  the  contract,  were 
proven.  The  testimony  was  conflicting,  and  on  it  the  court 
could  have  found  either  that  there  was  no  agreement  to  pay 
the  stipulated  sum  of  $8.00  per  day,  and  that  the  parties  in 
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reality  were  working  under  a  parol  license  or  lease,  having 
the  right  to  the  ore  which  they  might  extract,  or  he,  on  the 
other  hand,  could  conclude  that  the  plaintiffs  maintained 
their  contention,  and  the  defendant's  promise  was  to  pay 
them  $8.00  a  day,  unless  he  should  elect  to  execute  the  lease 
on  the  1st  of  June.  It  is  conceded  no  lease  was  executed, 
and  it  therefore  follows,  if  the  plaintiff's  claim  was  accepted, 
that  he  was  entitled  to  recover  $8.00  per  day  for  the  labor 
performed  by  himself  and  his  assignora.  The  case  need  be 
no  further  stated.  The  real  controversy  is  apparent  from 
this  short  histoiy  of  the  transaction. 

The  errors  complained  of  exhibit  the  force  of  the  sugges- 
tion that  the  appeal  turns  on  the  weight  and  suflBciency  of 
the  proof.  The  appellants  urge  a  variance  between  the  com- 
plaint and  the  evidence,  the  plaintiff's  failure  to  establish  his 
right  to  a  lien,  because  he  proved  no  contract  to  labor  either 
for  himself  or  the  others  on  whose  behalf  the  suit  was  brought, 
and  because  by  the  evidence  it  was  made  clear  that  the  par- 
ties were  lessees,  and  therefore  without  a  right  to  this  par- 
ticular remedy  of  lien.  If  the  appellants*  contention  was 
accepted  as  true,  and  it  was  conceded  the  evidence  supported 
it,  the  plaintiff  had  no  cause  of  action  on  the  lien  which  he 
filed,  because  there  was  a  failure  to  establish  a  contract  be- 
tween him  and  the  defendants.  Manifestly,  this  question  is 
very  simply  solved  by  the  reply  that  the  court  found  other- 
wise, and  found  that  the  parties  were  hired  for  a  wage,  defi- 
nite in  amount,  and  specific  in  the  time  during  which  it  was 
to  be  earned,  and  only  contingent  on  the  exercise  by  the 
defendants  of  the  power  to  make  a  lease  under  the  right 
which  had  been  reserved.  The  court  found  from  the  testi- 
mony that  the  lease  was  not  made,  and  there  was  a  contract 
to  pay  the  wages  which  had  become  due  because  of  this 
refusal.  The  error  is  consequently  unavailable,  unless  we 
accept  the  appellants'  contention  that  the  evidence  clearly 
demonstrates  the  contract  was  not  one  of  hiring,  but  was 
one  of  lease.  While  we  concede  there  is  much  conflict  in  the 
testimony,  and  as  it  is  exhibited  in  the  bill  of  exceptions  that 


1897.]  RiCB  V.  Ross.  656 . 

the  court  could  have  found  either  way,  we  must,  on  this  con- 
flicting testimony,  accept  the  decree  of  the  court,  as  supported 
by  8u£Qcient  proof  to  sustain  the  judgment. 

The  appellant  likewise  insists  there  was  a  variance  between 
the  complaint  and  the  proof,  because  the  complaint  alleged  a 
contract,  and  the  evidence  showed  a  contract  which  was  not 
absolute,  but  contingent,  and  this  variance  should  defeat  the 
plaintiff's  recovery.  There  are  several  answera  to  this  con- 
tention. The  variance  worked  no  hardship  to  the  appellants, 
for,  although  they  objected  to  the  testimony  on  this  ground, 
they  alleged  no  surprise,  did  not  seek  a  continuance  of  the 
case  for  that  reason,  but  proceeded  with  the  trial  of  the 
cause,  and  introduced  their  evidence  to  support  their  theory 
of  the  contract.  Variances  are  seldom  fatal  under  our  prac- 
tice, and,  while  the  rights  of  parties  are  abundantly  pi-otected 
by  the  rule  which  prevails,  they  must  pursue  it,  in  order  to 
be  entitled  to  any  relief  because  of  the  disagreement  between 
the  pleadings  and  the  proof.  Salazar  v,  Taylor^  18  Colo. 
588;  Rio  Grande  Western  By.  Co.  v.  Ruhenstein^  5  Colo. 
App.  121. 

The  position  assumed  that  the  plaintiff  could  not  maintain 
the  lien  because  he  was  a  lessee  may  be  accurate,  but,  like 
the  other  proposition,  it  is  entirely  dependent  on  the  evidence. 
The  court  found  there  was  no  lease,  but  a  contract  of  hiring. 
Having  so  found,  it  is  needless  for  us  to  inquire  whether, 
under  any  circumstances,  either  of  contract  or  lease,  a  lessee 
has  a  right  to  this  peculiar  remedy.  The  record  is  presented 
to  us  in  such  shape  that  we  should  in  no  event  feel  at  liberty 
to  disagree  with  the  trial  coui*t  concerning  the  evidence,  its 
force  and  effect.  There  is  a  bill  of  exceptions  exhibited  and 
substantially  presented  by  the  abstract.  This  bill  of  excep- 
tions, however,  does  not  contain  the  testimony  as  it  was  given 
by  the  witnesses ;  in  fact,  it  is  but  a  running  statement  of 
the  substance  of  what  the  witnesses  testified  to,  prepared  by 
counsel,  and  evidently  does  not  exhibit  the  evidence  in  its 
form  and  effect.  Under  these  circumstances,  we  should 
hardly  regard  ourselves  at  liberty  to  assert  a  judgment  con- 
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cerning  it.  Wherever  parties  insist  that  the  judgment  is 
not  supported  by  the  evidence,  it  must  be  presented  in  its 
entirety,  that  we  may  see  it  in  all  of  its  aspects,  be  able  to 
appreciate  its  force  and  significance,  with  all  the  limitations 
which  surround  the  statements  which  are  actually  made  by 
the  witnesses.  A  bill  of  exceptions  is  always  taken  most 
strongly  against  the  party  excepting,  and  no  intendment  can 
be  made  in  his  favor.  Webber  v.  JEmmerson^  3  Colo.  248 ; 
Dawson  v.  Williams^  37  Neb.  1;  Qi%h  v.  Q-ish,  7  Ind.  A  pp. 
104;  Railway  Co.  v.  Wynant,  134  Ind.  681. 

The  evidence  which  a  witness  gives  is  frequently  very 
much  illustrated  by  the  questions  which  are  put  to  him,  and 
to  which  what  he  states  may  be  replies.  Where  we  are  un- 
able to  see  either  questions  or  answers,  or  the  testimony  in  its 
entirety,  we  may  not,  under  any  rule  of  practice  with  which 
we  are  familiar,  undertake  to  disturb  a  judgment  because  it 
is  unsupported  by  the  testimony.  A  bill  of  this  description 
is  doubtless  all  that  is  sometimes  necessary  to  raise  questions 
of  law,  and,  where  it  appears  the  testimony  has  been  given 
tending  to  support  certain  facts,  this  alone  is  ample  to  enable 
the  court  to  determine  whether  the  case  was  correctly  tried, 
whether  the  court  observed  the  rules  of  evidence,  and  whether 
it  kept  within  legal  bounds  in  reaching  its  determination ; 
but  where,  as  in  this  case,  we  are  called  on  to  hold  that  a 
judgment  is  unsupported  by  the  testimony,  such  a  bill  of 
exceptions  will  not  subserve  the  purpose.  So  far  as  we  are 
able  to  discover,  there  is  evidence  enough  in  the  record  to 
support  the  court's  conclusions.  The  parties  were  entirely 
at  variance  in  their  statements.  The  judge  who  heard  them, 
saw  their  manner,  and  had  full  knowledge  of  the  entire  case, 
is  by  far  the  most  competent  person  to  determine  the  contro- 
versy. 

There  are  no  errors  urged  which,  in  our  judgment,  are 
sufficient  to  call  on  us  to  reverse  the  case,  and  it  will  accord- 
ingly be  affirmed. 
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ABANDONMENT: 

Watkb  Rights.— Abandonment  is  a  matter  of  intention  and  operates 
instantly.    Nichols  v.  Lantz^  1. 

Sams. — To  constitute  an  abandonment  there  most  be  a  cononrrence 
of  an  intention  to  abandon  with  an  actual  relinquishment  of  the  prop- 
erty.   16. 

Same. — It  is  held^  under  the  facts  stated,  that  an  appropriator  of  water 
lost  his  right  thereto  by  abandonment,    lb. 

ACTIONS  AND  DEFENSES: 

Bills  and  Notes — ^Defenses. — The  assignee  of  a  promissory  note 
after  maturity  takes  it  subject  to  any  defense  the  maker  had  against  the 
payee  arising  out  of  the  instrument  itself.     Cooper  v.  Bank^  169. 

Same— Lost  Note — Iitoemnity. — It  seems  that  the  owner  of  a  lost 
promissory  note  may  maintain  an  action  thereon  without  indemnify- 
ing  the  defendant,  whenever  it  appears  that  no  action  could  be  main- 
tained thereon  by  an  innocent  holder  against  the  maker,  or  where  it  is 
shown  to  have  been  destroyed  or  indorsed  after  maturity.  JPllby  v. 
Turnery  202. 

Same — ^Payment. — L.  borrowed  a  sum  of  money  on  a  note  which  he 
signed  and  to  which  he  also  signed  the  name  of  the  firm  of  which  he 
was  a  member,  and  put  the  money  into  the  firm's  business.  He  after- 
wards paid  the  note,  but  requested  the  payees  to  hold  it  for  collection 
(for  his  use)  as  a  claim  against  the  firm  from  its  assignee  for  the  benefit 
of  creditors.  Held,  that  the  note,  having  been  paid,  was  not  so  enforci- 
ble.    Hvermore  v,  Trueadell,  332. 

Same — Voluntary  Destruction  op  Note. — It  would  require  most 
extraordinary  proof  of  good  faith  on  part  of  the  plaintiff  to  permit  a  re^ 
covery  by  him  on  a  note  after  he  had  voluntarily  destroyed  it.  Fllby  v. 
Turner,  202. 

Constable's  Bond — Parties. — An  action  on  a  constable's  bond  is 
maintainable  only  in  the  name  of  the  people  of  the  state  of  Colorado. 
Taylor  v.  Blyth,  81. 

Contracts. — The  written  contract  by  which  the  appellee  agreed  to 
furnish  the  appellant  electric  lights  for  the  town  provided  that  there 
should  be  no  assignment  of  the  contract  without  appellant's  consent 
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The  appellee  sold  his  electric  plant  and  it  was  removed,  but  he  continiied 
to  furnish  light  derived  from  some  other  source.  Held,  tliat  he  was  en- 
titled to  recover  under  his  contract.     Colorado  City  c.  Totonsend,  249. 

Cbeditor^s  Bill. — A  creditor's  bill  can  be  maintained  only  when  the 
remedy  afforded  at  law  is  ineffectual  to  reach  the  debtor's  property,  of 
when  the  enforcement  of  the  legal  remedy  is  obstructed  by  some  incum- 
brance or  by  a  transfer  which  has  been  made  to  defeat  creditors.  Ood- 
dard  v.  Importing  Co.,  306. 

Gabnisuhent — Pabties. — The  defendant  deposited  in  a  bank  money 
-^f  the  intervenor,  whose  agent  he  was,  in  his  (defendant's)  own  name. 
The  bank,  having  been  garnished  as  a  debtor  of  the  defendant,  paid  over, 
under  the  writ,  the  money  so  in  its  hands.  Held,  that  the  creditor  ac- 
quired no  right  to  the  money  as  against  the  actual  owner,  but  that  the 
owner's  remedy  was  against  him  and  not  against  the  bank.  Latham  v, 
Gregory,  292. 

Same. — An  attachment  creditor  who  fails  to  obtain  judgment  against 
the  defendant  cannot  recover  against  a  garnishee.    lb. 

Injunction  Bond — Parties. — At  the  suit  of  certain  taxpayers  against 
the  board  of  county  commissioners  and  the  county  treasurer,  an  injunc- 
tion was  issued  restraining  tlie  defendants  from  paying  a  demand  of  W. 
out  of  the  public  funds,  but  was  afterwards  dissolved.  W.  had  not  been 
made  a  party  defendant  to  the  injunction  suit,  neither  was  he  named 
in  the  bond  given  therein.  Held  that,  if  it  should  be  made  to  appear  by 
apt  averments  of  fact  and  proof  that  his  relation  to  the  injunction  suit 
was  such  as  to  entitle  him  to  the  benefit  of  the  undertaking,  and  that 
he  was  the  only  person  injured  by  the  injunction,  the  damages  sustained 
by  him  might  be  considered  as  having  been  sustained  by  the  judgment 
defendants,  and  recoverable  in  their  names  for  his  benefit  Sherman  v. 
Logan  County,  154. 

Judges,  Liability  of. — Judges  of  superior  courts  are  not  liable  in 
damages  for  official  acts  at  the  suit  of  private  parties,  even  though  the 
acts  complained  of  exceed  their  jurisdiction.     Terry  v.  Wright,  11. 

Same. — When  an  action  against  a  judge  for  damages  alleged  to  have 
been  sustained  by  reason  of  his  official  acts  cannot  be  maintained,  it 
must  fail  as  to  others  who,  because  of  their  having  instituted  the  pro- 
ceedings, were  joined  with  him  as  defendants.  Jb, 

Loan. — Money  advanced  to  one  who,  although  he  was  business  man- 
ager of  a  corporation,  obtained  it  in  his  own  name  and  upon  the  secur- 
ity of  his  own  property  pledged  for  that  purpose,  cannot  under  the 
circumstances  of  this  case  be  recovered  of  the  company,  as  a  loan,  even 
though  it  was  obtained  for  the  benefit  of  the  company  and  used  for  that 
purpose.     Sperry  v.  Smelting  <fc  Rejlning  Co.,  314. 

Obdinances— Evidence — Judicial  Notice. — A  prosecution  to  re- 
cover the  penalty  for  the  violation  of  a  city  ordinance  is  a  civil  action, 
subject  to  the  rules  governing  civil  suits.    The  existence  of  an  ordi- 
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Dance  cannot  be  judicially  noticed  at  a  trial  on  appeal,  but  must  be 

proved  by  the  prosecution  as  a  part  of  its  case.    Mcintosh  v.  Pueblo^  460. 

Bailkoads — Neglioencb — Fknces. — The  fact  that  the  right  of  way 
of  a  railroad  company  was  inclosed  by  lawful  fences  does  not  constitute 
a  defense  to  an  action  against  the  company  for  negligently  killing  liye 
stock  thereon.    Railroad  Co.  v.  Nye,  94. 

RscBiTEBS — Leave  to  Sue. — A  receiver  appointed  by  a  court  of  the 
United  States  may  be  sued  in  any  court  of  competent  jurisdiction  in 
respect  of  any  act  or  transaction  of  his  in  carrying  on  the  business  con- 
nected with  the  property,  without  previous  leave  of  the  court  by  which 
he  was  appointed,  and  an  action  so  commenced  may  be  prosecuted  to 
judgment.     (Sup.  R.  S.  U.  S.,  p.  614.)     Trunibull  v,  Makeever,  350. 

Replbtik. — To  entitle  the  plaintiff  to  maintain  replevin,  his  right  to 
the  possession  of  the  property  must  be  exclusive.    Hoeffer  v,  Agee,  189. 

Same. — Replevin  for  an  undivided  interest  in  property  cannot  be  main- 
tained.    Id. 

School  Teacheb*s  Remedy  fob  Wrongful  Dischabge. — Injunc- 
tion does  not  lie  to  restrain  a  school  board  from  discharging  a  teacher. 
If  wrongfully  dismissed,  the  teacher's  remedy  is  an  action  for  damages. 
School  District  v,  Carson,  6. 

ADMINISTRATORS  AND  ADMINISTRATION: 

Administbatob  Db  Bonis  Non. — The  validity  of  the  appointment  of 
an  administrator  de  bonis  non  is  not  affected  by  the  fact  that  the  firat 
administrator  was  appointed  before  the  expiration  of  the  time  in  which 
those  having  a  preferred  right  to  administer  are  allowed  by  law  to  make 
application  for  letters,  especially  when  the  irregularity  of  such  improvi- 
dent appointment  has  been  waived  by  the  acquiescence  of  those  who 
had  a  preferred  right.    Miller  v.  Hider,  50. 

Same — Removal — Jurisdiction. — The  court's  jurisdiction  to  remove 
an  administrator  is  limited  to  the  causes  enumerated  in  the  statute. 
It  has  no  discretionary  power.    lb. 

Allowance  of  Claims. — A  claim  allowable  against  an  estate  by  the 
county  court  as  a  court  of  probate  is  a  debt  of  the  decedent,  or  at  least 
a  claim  against  the  decedent  existing  in  his  lifetime  which  the  claimant 
has  a  right  to  file  against  the  estate  and  have  paid  out  of  the  property 
which  may  have  passed  into  the  hands  of  the  administrator.  Pasto- 
rius  V,  Davis,  426. 

Same. — An  unliquidated  claim  growing  out  of  a  breach  of  a  covenant 
of  warranty  committed  by  the  heir  is  not  allowable  as  a  claim  against 
the  estate  of  the  ancestor.    lb. 

AGENTS  AND  AGENCY  : 

Corporation — ^Loan. — ^Money  advanced  to  one  who,  although  he  was 
business  manager  of  a  corporation,  obtained  it  in  his  own  name  and 
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upon  the  security  of  his  own  property  pledged  for  that  purpose,  cannot 
under  the  circumstances  of  this  case  he  recoyered  of  the  company,  as  a 
loan,  eyen  though  it  was  obtained  for  the  benefit  of  the  company  and 
used  for  that  purpose.     Sperry  v,  Smelting  A  Refining  Co,,  314. 

Deceit. — Generally,  a  principal  is  not  responsible  for  the  deceit  prac- 
ticed by  his  agent,  unless  there  is  something  in  the  nature  of  the  engage- 
ment broad  enough  to  include  a  power  on  part  of  the  agent  to  deal  with 
the  property  in  such  manner  that  the  principal  in  good  morals  and  equity 
ought  to  be  bound  by  what  the  agent  may  have  said.  An  innocent 
principal,  who  has  simply  authorized  an  agent  to  sell  property,  cannot 
be  charged  in  an  action  of  deceit  for  the  agent* s  wrongs,  unless  in  some 
manner  he  be  connected  with  them.    Mayo  t.  WaJUgreen,  606. 

Same. — In  the  absence  of  confidential  relations  between  the  parties, 
an  action  for  deceit  cannot  be  predicated  upon  the  seller's  extravagant 
statements  of  the  value  of  the  property  sold,  or  in  respect  of  the  possi- 
bilities or  probabilities  in  connection  therewith.    Ih. 

Bvidekcb. — One  who  sold  goods  on  a  commission  rented  a  room  in 
his  own  name  in  which  to  exhibit  his  samples.  He  allowed  the  lessor 
to  charge  a  part  of  the  rent  to  his  principal,  who  paid  it.  Held,  these 
facts  are  no  evidence  of  agency  to  charge  the  principal,  nor  of  an  adop- 
tion or  ratification  of  the  debt  as  that  of  the  principal.  Brovon  v.  Salo- 
mon, 323. 

Same. — Upon  a  review  of  the  evidence,  it  is  held  that  there  is  enough 
in  the  history  of  the  general  course  of  the  business  of  the  agency  to 
charge  the  principals  with  knowledge  of  the  acts  of  their  agents  and  to 
clothe  them  with  apparent  authority  to  perform  the  acts  complained  of 
sufficient  to  bind  their  principals.     Heinz  v.  Bank,  31. 

Inconsistent  Employment. — A  broker  who  acts  in  the  same  trans- 
action as  the  agent  of  parties  whose  interests  are  antagonistic,  is  not 
entitled  to  compensation  from  either.    Deutach  v.  Baxter,  58. 

Ratification.— By  ratification  a  party  estops  himself  to  deny  that  a 
person  ostensibly  acting  in  his  behalf  was  his  agent,  but  there  is  no  such 
thing  as  a  ratification  by  an  alleged  principal  of  an  act  which  was  not 
intended,  by  any  of  the  parties,  to  bind  him.  Sperry  v.  Smelting  A  Re- 
fining Co.,  314. 

Undisclosed  Principal. — Except  in  cases  where  the  question  of  an 
undisclosed  principal  is  involved,  a  party  seeking  to  charge  a  supposed 
principal  must  show  at  the  outset  that  he  gave  credit  to  the  alleged 
principal  and  that  he  intended,  as  far  as  he  was  conceiiied,  to  bind  him ; 
otherwise  it  would  be  immaterial  whether  the  party  with  whom  he  dealt 
was  an  agent  or  not.    Ih, 

AGISTERS:  See  LIENS. 
ALIMONY: 
Pendents  Lite— Sep  abate  Maintenance.— Alimony  penderUe  Ute 
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may  be  allowed  in  an  action  by  a  wife  against  her  husband  for  separate 

maintenance.    Bye  v,  Bye^  320. 

Sams — ^Appeals. — A  judgment  awarding  temporary  alimony  in  a  suit 
for  separate  mainteuance  is  appealable.    Ih, 

Statutoby  Constbuction.— The  act  of  1893,  providing  that  any  per- 
son living  in  tiiis  state  who  shall  wilfully  neglect  to  provide  support  for 
his  wife  may  be  adjudged  guilty  of  a  misdemeanor,  does  not  affect  the 
general  powers  of  a  court  of  equity  to  entertain  suits  to  compel  a  hus« 
band  to  pay  alimony  consistent  with  his  condition  in  life,  and  reason- 
able for  the  maintenance  of  his  wife  or  his  family  or  both.    lb, 

ALLEGATIONS  AND  PROOF: 

CoNTBACTS. — Ordinarily,  proof  of  an  implied  contract  is  not  admis- 
sible when  there  is  an  allegation  and  proof  of  an  express  one.  Yet 
when  both  parties  agree  as  to  an  amount  to  be  paid  for  services,  but 
dispute  with  reference  to  the  time  which  that  sum  was  to  pay  for,  proof 
of  the  reasonable  value  of  the  services  rendered  may  be  given  as  an  aid 
to  the  court  in  determining  what  construction  to  put  upon  the  negotia- 
tions of  the  parties  and  the  true  interpretation  of  their  oral  contract. 
Harper  «.  Lockhart,  430. 

Issues — Eyidbkce. — ^Defendant  alleged  in  his  cross  complaint  that 
plaintiff  was  indebted  to  him  for  work,  etc.,  by  him  in  making  improve- 
ments on  plaintiff^s  land.  The  replication  thereto  was  a  genei*al  denial. 
Held,  the  plaintiff  might  show  that  the  improvements  were  made  and 
placed  there  by  other  persons,  that  not  being  new  matter.  Outcalt  v. 
Johnston,  519. 

Special  Damaoes^Plbadikg. — Special  damages  may  be  proved  and 
recovered  only  when  they  have  been  alleged  in  the  complaint.  Denver 
V,  Human,  144. 

Yabiakce. — A  variance  between  the  plaintiff's  pleading  and  proof 
which  did  not  operate  as  a  surprise  to  or  injure  the  defendant,  cannot 
be  held  to  have  affected  his  substantial  rights,  and  is  not  available  as 
error.     Outcalt  v,  Johnston,  519. 

Same. — It  seems  that  an  allegation  that  the  claim  sued  on  had  been 
assigned  to  the  plaintiff  is  not  supported  by  proof  of  a  written  assign- 
ment of  the  claim  to  him  as  trustee.    Deutsch  v.  Baxter,  58. 

AMENDMENTS: 

Cbbtiorabi. — Certiorari  lies  from  the  district  court  to  the  county 
^court  to  review  a  proceeding  subsequent  to  final  judgment  culminating 
an  amendment  of  the  record  of  the  same,  where  the  jurisdiction  of  the 
latter  court  to  make  the  amendatory  order  is  challenged,  and  the  par- 
ties are  otherwise  remediless.    People  ex  rel,  v.  County  Court,  41. 

DiHCRETiON — Review. — The  allowance  of  amendments  to  pleadings 
is  largely  in  the  discretion  of  the  trial  court,  and  its  orders  in  that  be- 
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lialf  are  not  reviewable  except  in  cases  of  obvious  abase  of  discretion. 

Hyman  v.  Jockey  Club  Co.,  299. 

Pleadings.— The  power  to  amend  pleadings  continues  until  after  the 
evidence  has  been  introduced.  Pleadings  may  be  amended  to  mnke 
them  conform  to  the  facts  proved.    Harris  r.  Harris^  211. 

Recobd— Evidence.- The  trial  court,  upon  an  application  to  correct 
an  erroneous  entry  of  record  so  as  to  make  it  express  the  judgment 
which  was  in  fact  rendered,  may  proceed  on  evidence  satisfactory  to 
itself,  whether  oral  or  documentary,  record  or  otherwise.  People  ex 
rel.  V.  County  Courts  41. 

Same. — Clerical  errors  in  the  record  of  a  judgment  may  be  corrected 
at  a  subsequent  term  by  an  amendment  of  the  recoi*d.    id. 

APPEAL  BONDS:  See  BONDS. 

APPEALS:  See  also  BONDS. 

Alimony. — A  judgment  awarding  temporaiy  alimony  in  a  suit  for 
separate  maintenance  is  appealable.    Dye  v,  Dye^  820. 

County  to  District  Coubt — Conditions.- An  appeal  is  allowable 
from  the  county  court  to  the  district  court  from  a  judgment  by  default 
on  two  conditions:  Firat,  that  the  party  aggrieved  made  application  to 
have  the  judgment  by  default  set  aside  within  ten  days  after  its  rendi- 
tion; and,  second,  that  the  appeal  be  taken  within  ten  days,  or  the  time 
allowed  by  the  court,  after  the  refusal  uf  the  court  to  set  aside  the  de- 
fault.   Johnson  v.  Lawson^  128. 

Docketing  upon  Ebrob. — Whenever  the  appellate  court  shall  dismiss 
an  appeal  for  lack  of  juiisdiction  to  entertain  the  same,  and  it  appears 
to  the  coui't  that  it  would  have  had  jurisdiction  if  the  action  had  come 
up  on  writ  of  error,  it  may  order  the  cause  to  be  docketed  as  pending 
on  error.    Booth  v.  Water  Co,,  495. 

Joint  and  Sevebal. — One  of  the  several  defendants  cannot  sepa- 
rately prosecute  an  appeal  under  an  order  granting  an  appeal  to  the 
defendants  jointly.     Creswell  v.  Herr,  185. 

Judgment. — An  order  denying  a  motion  to  reinstate  an  action  which 
has  been  dismissed  is  not  a  judgment  from  which  an  appeal  may  be 
taken  or  to  which  a  writ  of  error  lies.     Oreen  v.  Hughes,  61. 

JuBiSDiCTioN. — A  defendant  against  whom  judgment  has  been  en- 
tered by  a  justice  of  the  peace,  on  change  of  venue,  but  without  juris- 
diction by  reason  of  his  not  having  been  the  justice  nearest  the  one 
granting  the  order,  may  appeal  to  tlie  county  court,  and  on  special, 
appearance  obtain  a  dismissal  of  the  action.  A  ruling  by  the  county 
court  denying  the  application  is  reviewable  on  appeal.  Otero  County 
tj.  Hoffmire,  626. 

Same. — Notwithstanding  the  dismissal  of  an  appeal,  the  surety  on  the 
bona  is  estopped  to  say  that  he  is  not  bound  by  his  conti*act  because  of 
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the  failure  to  obtain  that  for  which  the  bond  was  given.     Oresmoell  v, 

Herr,  185. 

Pbactice. — Wlien  a  party  has,  without  right,  attempted  to  appeal 
from  a  judgment  in  his  favor,  and  has  abandoned  his  appeal  by  failing 
to  file  abstracts  and  briefs,  the  appellee,  although  also  dissatisfied  with 
the  judgment,  has  no  right  to  submit  the  matter  ex  parte  upon  abstracts 
prepared  by  himself  and  briefs  in  support  of  his  contentions,  or  demand 
a  decision  of  the  matter  so  presented.     Sutton  v.  Jonea^  36. 

Same. — The  right  of  appeal  is  statutory,  and  can  be  exercised  only  by 
the  party  against  whom  the  judgment  was  rendered.  Booth  v.  Water 
Co.,  495. 

Same. — No  one  can  appeal  from  a  judgment  in  his  own  favor.  Sut- 
ton V.  Jones,  36. 

Same. — If  the  prevailing  party  has  not  obtained  all  the  relief  to  which 
he  considers  himself  entitled,  his  only  remedy  is  by  writ  of  error.  Booth 
V.  Water  Co.,  495. 

Pbesumption  on  Appeal. — The  defendant  appealed  from  a  judg- 
ment against  him  by  a  justice  of  the  peace  to  the  county  court,  where, 
upon  a  trial  de  novo,  he  interposed  as  a  set-ofEthe  plaintiffs  note,  against 
which  the  statute  had  not  run  at  the  time  of  the  tiial  in  the  justice*s 
court.  The  record  being  silent  as  to  whether  the  note  was  interposed 
as  a  set-off  before  the  justice,  held  that  it  must  be  assumed  that  it  was, 
and  that  an  objection  to  its  introduction  at  the  trial  in  the  county  court 
solely  on  the  ground  that  it  was  barred  by  the  statute  of  limitations  was 
not  well  taken.    Engel  d.  Samuels,  339. 

APPELLATE  PRACTICE: 

Abstbagtb — Rules  of  Court. — If  the  court  rule  which  requires  ap- 
pellants and  plaintiffs  in  error  to  refer,  on  the  margin  of  the  abstract, 
to  the  folio  number  in  the  transcript  and  bill  of  exceptions  be  disre- 
garded, the  court  may  not  consider  objections  to  the  rulings  of  the 
court  below  in  the  admission  and  rejection  of  evidence.  Sherman  v, 
Logan  County,  154. 

Appeals. —When  a  party  has,  without  right,  attempted  to  appeal 
from  a  judgment  in  his  favor,  and  has  abandoned  his  appeal  by  failing 
to  file  abstracts  and  briefs,  the  appellee,  although  also  dissatisfied  with 
the  judgment,  has  no  right  to  submit  the  matter  ex  parte  upon  abstracts 
prepared  by  himself  and  briefs  in  support  of  his  contentions,  or  demand 
a  decision  of  the  matters  so  presented.     Sutton  v.  Jones,  36. 

Same — Docketing  upon  Ebbob. — ^Whenever  the  appellate  court  shall 
dismiss  an  appeal  for  lack  of  jurisdiction  to  entertain  the  same,  and  it 
appears  to  the  court  that  it  would  have  had  jurisdiction  if  the  action 
had  come  up  on  writ  of  error,  it  may  order  the  cause  to  be  docketed  aa 
pending  on  error.    Booth  v.  Water  Co,,  495.  • 
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Samk. — If  the  prevailing  party  has  not  obtained  all  the  relief  to  which 
he  considers  himself  entitled,  his  only  remedy  is  by  writ  of  error,     lb. 

Bill  of  Exceptions — Authkktication. — A  trial  judge  is  without 
power  to  authenticate  a  bill  of  exceptions  after  expiration  of  the  term, 
unless  authorized  so  to  do  by  order  of  court  made  during  the  term. 
The  defect  in  a  bill  not  so  authenticated  cannot  be  cured  by  a  nunc  pro 
tunc  order,  based,  not  upon  evidence  that  the  order  had  been  made,  but 
upon  the  inadvertence  of  the  parties  to  procure  signatures  to  the  bills 
or  an  extension  of  time  within  which  they  might  be  presented.  Nelson 
V.  JenkinB,  420. 

Same. — Unless  the  evidence  has  been  brought  into  the  record  by  bill 
of  exceptions,  duly  authenticated,  the  judgment  cannot  be  reversed  on 
the  ground  of  insufficiency  of  the  evidence  to  justify  it.  Livennore  c. 
Truesdell,  332. 

Same. — A  judgment  will  not  be  reversed  as  unsupported  by  the  evi- 
dence when  the  bill  of  exceptions  contains  but  a  running  statement  of 
the  testimony.  Such  a  bill  could  only  be  sufficient  to  raise  questions  of 
law.    Rice  v.  Ross^  652. 

Same. — Judgment  against  a  city  in  an  action  to  recover  pay  as  a 
policeman  for  a  year  reversed  because  the  bill  of  exceptions,  which  pur- 
ported to  contain  all  of  the  evidence,  failed  to  show  any  proof  which 
might  possibly  show  the  compensation  to  which  the  plaintiff  may  have 
been  entitled,  that  the  prerequisites  of  appointment  had  been  complied 
with,  or  action  taken  by  the  board  which  might  establish  a  contract 
between  the  city  and  the  plaintiff.    Denver  v,  Burnett,  531. 

Exceptions. — An  exception  to  the  final  judgment,  saved  by  bill  of 
exceptions,  is,  in  all  cases  where  the  trial  was  to  the  court,  essential  to 
give  this  court  a  right  to  disturb  the  judgment  because  of  its  being  un- 
supported by  the  testimony.     Nelson  v.  Jenkins^  420. 

Same. — An  exception  to  the  judgment  is  essential  to  obtain  a  i*eview 
of  the  case  upon  the  testimony.     Harris  v.  Trading  <fc  Tranter  Co,,  436. 

Same. — In  the  absence  of  an  exception  to  the  judgment  in  a  case  tried 
to  the  court,  errors  alleged  to  have  been  committed  in  determining 
issues  of  fact  will  not  be  considered  on  appeal.  McCumher  v.  Haynes^ 
353. 

Immaterial  Erbor. — Unless  it  can  be  seen  that  rulings  excluding 
evidence  operated  to  the  prejudice  of  the  appellant,  or  that  its  admis- 
sion would  have  produced  a  different  result,  they  will  not,  even  though 
erroneous,  constitute  a  ground  for  reversal.    Rankin  «.  Undenooody  158. 

Instructions. — If,  although  the  trial  court  used  language  in  an  in- 
struction which  was  subject  to  criticism,  the  entire  charge,  considered 
as  a  whole,  shows  that  the  jury  was  not  improperly  advised  as  to  any 
material  point,  the  error  is  immaterial.    Pickett  v.  Handy^  357. 

Same. — Unless  it  appears  by  the  record  that  the  instructions  given 
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were  objected  to  at  the  time  of  the  trial,  they  are  not  assignable  as  error. 

Outcalt  c.  Johnston^  519. 

Judgment — Modification. — Under  the  circumstances  of  this  case, 
the  decree  should  have  completely  settled  the  rights  of  the  pai*ties,  but 
such  judgment  as  ought  to  have  been  entered  in  the  court  below  may  be 
entered  here  on  appeal.     McCumber  v,  Haynes,  353. 

Kemabks  of  Counsel. — Error  cannot  be  predicated  upon  the  remarks 
of  counsel  at  the  trial  when  it  does  not  appear  that  they  were  objected 
to  at  the  time  or  that  the  court's  attention  was  called  to  them  in  any 
manner.     Latham  r.  Gregory^  292. 

Rule  of  Decision. — A  verdict  supported  by  evidence,  but  rendered 
upon  conflicting  testimony,  is,  upon  review,  conclusive  of  the  facts. 
Especially  is  this  true  where  the  issues  have  been  twice  submitted  to 
juries  and  their  verdicts  have  been  in  favor  of  the  same  party.  Pickett 
f>.  Handy ^  357. 

Same. — A  verdict  rendered  upon  conflicting  evidence  is  conclusive  on 
review,  even  though  the  appellate  court  might  have  differed  with  the 
jury  in  respect  to  the  weight  and  preponderance  of  the  testimony.  Ban- 
kin  0.  Underwood^  158. 

Same. — Questions  of  fact  which  the  trial  court  refused  to  decide  will 
not  be  considered  on  appeal.     Bank  v.  Miner,  361. 

Same. — In  determining  what  degree  of  certainty  must  exist  in  the 
evidence  to  substantiate  a  given  fact,  appellate  courts  must  rely  almost 
wholly  upon  the  judgment  and  perception  of  nisi  priiis  judges  and  the 
instruments  they  employ,  whether  jurors  or  referees.  Ditch  Co,  v.  Irri- 
gation Co.,  438. 

APPURTENANCES: 

Landlord  and  Tenant. — The  defendant  in  error  and  othei*s  exe- 
cuted and  delivered  to  the  assignor  of  the  plaintiff  in  error  the  follow- 
ing contract:  "We,  the  undersigned,  agree  to  pay  each  the  sum  set 
opposite  his  name,  *  *  *  yearly  in  advance  to  Samuel  D.  Hunter,  or  his 
assigns,  in  consideration  that  said  Hunter  and  assigns  give  a  lease  to 
the  United  States  government  of  the  room  now  occupied  by  the  post 
office  in  Park  Place,  Greeley,  for  the  use  of  the  post  office  for  the  terra 
of  five  years,  at  a  lower  rate  of  rent  than  an  adequate  compensation  for 
said  premises,  to  the  end  that  the  post  office  in  Greeley  may  be  kept  in 
its  present  location  for  the  better  accommodation  of  its  patrons.'*  The 
assignor  of  the  plaintiff  in  error  performed  his  part  of  the  agreement. 
Held,  that  the  contract  did  not  create  the  relation  of  landlord  and  ten- 
ant between  the  parties  thereto,  and  that  the  light  to  receive  payments 
thereunder  was  not  appurtenant  to  the  land  upon  which  the  post  office 
was  located  and  did  not  pass  by  a  deed  conveying  the  premises.  San- 
born V.  Bank,  245. 
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ATTACHMENTS: 

C0IT8TITUTI01TAL  Law — OBLIGATION'  OF  CoNTBACTS. — The  repeal  of 
that  part  of  the  statute  allowing  an  attachment  on  the  ground  that  the 
action  was  on  an  overdue  promissory  note,  even  though  it  be  taken  to 
affect  attachments  levied,  is  not  invalid  because  of  conflict  with  the  pro- 
vision of  the  constitution  prohibiting  legislation  impairing  the  obliga- 
tion of  contracts.    Day  v.  Madden^  464. 

Same— Rbtbospeotite  Leoiblation. — Whenever  a  statute  takes 
away  a  right  acquired  under  existing  laws,  creates  a  new  obligation  or 
imposes  a  new  duty  in  respect  to  transactions  already  begun,  it  must 
be  deemed  retrospective,  and  prohibited  by  the  constitution.     lb. 

Same. — After  an  attachment  had  been  issued  and  levied,  the  statute 
authorizing  its  issuance  upon  the  ground  that  the  action  was  on  an  over- 
due promissory  note  was  repealed.  Held,  that  notwithstanding  the 
repeal  of  the  statute,  the  attachment  should  have  been  sustained,    lb, 

Gabkishment — Release. — The  provisions  of  the  code  relating  to 
the  release  of  attached  property  in  the  hands  of  the  sheriff  has  no  appli- 
cation to  money  in  the  hands  of  a  garnishee.    Sckradsky  o.  Dunklee,  3^. 

Same. — An  attachment  creditor  who  fails  to  obtain  judgment  against 
the  defendant  cannot  recover  against  a  garnishee.  Latham  r.  Oregory, 
202. 

SxATUTOBr  CoNSTBUCTiON — REPEAL — Saviito  Olause. — The  act  of 
1891  (Session  Laws,  p.  366)  operates  as  a  saving  clause  in  respect  of 
subsequent  enactments,  so  that  the  statute  or  part  thereof  repealed  is 
to  be  treated  and  held  as  in  force  for  the  purpose  of  sustaining  rights 
acquired  thereunder.    Day  o.  Madden,  464. 

BILLS  OF  EXCEPTIONS:  See  APPELLATE  PRACTICE. 
BILLS  AND  NOTES:  See  COMMERCIAL  PAPER. 

BONDS: 

Appeal  Bond. — ^An  appeal  bond  was  signed  by  a  board  of  county 
commissioners  by  its  chairman  and  by  sureties.  Held,  that  the  chair- 
man was  not  liable  on  the  instrument.     Otero  County  v,  Hoffmire,  526. 

SABfE— Liability  of  Surety. — It  seems  that  the  liability  of  a  surety 
on  an  appeal  bond  is  as  fully  fixed  by  the  dismissal  of  the  appeal  as  by 
its  prosecution  to  an  adverse  judgment.     Cresioell  o.  Herr,  185. 

Same. — ^Notwithstanding  the  dismissal  of  an  appeal,  the  surety  on 
the  bond  is  estopped  to  say  that  he  is  not  bound  by  his  contract  because 
of  the  failure  to  obtain  that  for  which  the  bond  was  given,    lb. 

Same. — ^Whenever  sureties  obligate  themselves  to  the  performance  of 
an  act  which  is  dependent  on  judicial  proceedings,  the  liability  is  as- 
sumed with  reference  to  the  power  of  the  court  to  do  any  and  all  things 
within  the  scope  of  its  authority  which  may  be  done  in  the  ordinary  and 
regular  prosecution  of  the  suit.     Clark  v,  Dreyer,  453. 
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Same — Recitals — Estoppel. — The  i^ecitals  in  an  appeal  bond  bind 
the  surety,  and  he  may  not  be  heard  to  say  that  the  facts  are  not  in 
accordance  therewith.     Creswell  v.  Herr^  185. 

Injunction  Bond — Pabties. — At  the  suit  of  certain  taxpayer  against 
the  board  of  county  commissioners  and  the  county  tre^urer,  an  injunc- 
tion was  issued  restraining  the  defendants  from  paying  a  demand  of  W. 
out  of  the  public  funds,  but  was  afterwards  dissolved.  W.  had  not 
been  made  a  party  defendant  to  the  injunction  suit,  neither  was  he 
named  in  the  bond  given  therein.  Held^  tliat  if  it  should  be  made  to 
appear  by  apt  averments  of  fact  and  proof  that  his  relation  to  the 
injunction  suit  was  such  as  to  entitle  him  to  the  benefit  of  the  undertak- 
ing, and  that  he  was  the  only  person  injured  by  the  injunction,  the  dam- 
ages sustained  by  him  might  be  considered  as  having  been  sustained  by 
the  judgment  defendants,  and  recovei*able  in  their  names  for  his  benefit. 
Sherman  v.  Logan  County^  154. 

Replevin  Bond— Liability  of  Subeties.— Plaintiff  got  possession 
of  goods  under  a  writ  of  replevin.  Judgment  as  originally  entered  was 
in  favor  of  the  defendant  for  costs.  Afterwards  the  defendant,  without 
notice  to  the  sureties  on  the  replevin  bond,  moved  for  and  obtained  a 
judgment,  nunc  pro  tunc^  for  the  return  of  the  property  or  its  value  at 
a  sum  found.  Held^  that  the  sureties  on  the  bond  must  respond  under 
the  nunc  pro  tunc  judgment.     Clark  v.  Dreyer^  453. 

Sabce — Pleadings  and  Evidence. — The  pleadings  and  proof  in  this 
case  are  considered  and  held  t^  be  sufficient  to  put  the  defendants  upon 
their  proof  if  they  desired  to  contest  the  execution  and  delivery  of  the 
replevin  bond.    i&. 

VoLUNTABr  Obligation. — An  undertaking  given  by  the  defendant 
with  sureties  for  the  purpose  of  releasing  money  in  the  hands  of  a  gar- 
nishee is  enforcible  where,  by  reason  of  its  execution,  the  money  was 
in  fact  paid  over  by  the  garnishee  to  the  defendant.  Schradslq^  v.  Dunk- 
lee,  394. 

Same — Gabnishment. — The  defendant  executed  an  undertaking  to 
release  money  from  garnishment,  and,  in  consequence  of  the  undei*tak- 
ing,  the  money  was  paid  by  the  garnishee  to  the  defendant.  Held,  in  an 
action  on  the  undertaking,  that  in  so  far  as  the  garnishment  was  released 
at  all,  the  manner  in  which  the  garnishee  received  notice  that  it  was  at 
liberty  to  pay  over  the  money  was  immaterial.    lb. 

BOUNDARIES:  See  COUNTIES. 

BURDEN  OF  PROOF; 

Conditions. — When  an  obligation  upon  which  a  recovery  is  sought 
was  conditional,  it  devolves  upon  the  party  asserting  the  right  to  prove 
the  happening  of  the  event  upon  which  the  condition  depended.  Sperry 
V.  Smelting  db  Boning  Co.,  314. 
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Damages — Mining. — Whenever,  in  an  action  for  damages  for  the 
wrongful  extraction  of  ore  from  a  mining  claim,  the  defendant  seeks  to 
reduce  the  amount  of  recovery  by  evidence  of  the  cost  of  extracting  it, 
the  burden  of  proof  is  upon  him  to  show  what  he  did  and  the  value  of 
what  he  took.     SL  Clair  v.  Mining  A  Milling  Co,,  235. 

Measure  of  Damages — Contract  of  Employment. — The  measure 
of  damages  for  the  breach  of  a  contract  of  employment  is,  generally,  the 
agreed  wages  for  the  term.  Proof  of  the  contract,  the  agreed  compen- 
sation and  the  breach,  makes  out  si  prima  facie  case.  It  is  then  incum- 
bent upon  the  defendant  to  mitigate  the  damages,  if  he  can,  by  showing 
that  the  plaintiff  has  secured  empl(9yment  elsewhere,  or  that  he  might 
have  done  so  by  the  exercise  of  reasonable  diligence.  Denver  v,  Burnett, 
631. 

Negligence. — Where  negligence  is  alleged  as  a  basis  of  recovery,  the 
burden  of  proof  is  upon  the  plaiutiff.     Railroad  Co.  v.  Priest,  103. 

Same — Railroad  Accidents. — Proof  that  an  animal  was  killed  by 
being  struck  by  an  engine  is  not  proof  that  the  collision  and  consequent 
injury  was  the  i*esult  of  negligence  on  part  of  the  railroad  company.    lb. 

CERTIORARI: 

County  Court  Proceedings. — Certiorari  lies  from  the  district  court 
to  the  county  court  to  review  a  proceeding  subsequent  to  final  judgment 
culminating  an  amendment  of  the  record  of  the  same,  where  the  juris- 
diction of  the  latter  court  to  make  the  amendatory  order  is  challenged, 
and  the  parties  are  otherwise  remediless.  People  ex  rel,  v.  County 
Court,  41. 

CHANGE  OF  VENUE: 

Justice  OF  the  Peace— Jurisdiction. — Upon  change  of  venue,  i^e 
cause  must  be  transferred  to  the  nearest  justice,  otherwise  the  one  to 
whom  it  is  sent  will  be  without  jurisdiction.  Otero  County  v.  Hoff- 
mire,  526. 

Same. — When  the  venue  has  been  ordered  changed,  and  the  cause  has 
been  transferred  to  one  who  is  not  the  nearest  justice  of  the  peace,  it 
should  be  returned  to  the  justice  from  whom  it  came.     76. 

Same — Appeal. — A  defendant  against  whom  judgment  has  been 
entered  by  a  justice  of  the  peace,  on  change  of  venue,  but  without  juris- 
diction by  reason  of  his  not  having  been  the  justice  nearest  the  one 
granting  the  order,  may  appeal  to  the  county  court,  and  on  special 
appearance  obtain  a  dismissal  of  the  action.  A  ruling  by  the  county 
court  denying  the  application  is  reviewable  on  appeal.    Ih* 

CHATTEL  MORTGAGES: 

Married  Women — Ratification  of  Husband^s  Act. — A  husband 
executed  a  promissory  note  and  a  chattel  mortgage  on  his  wife*s  g^oods 
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to  secure  Its  payment.  The  wife  refused  to  sign  the  mortgage  or  to 
recognize  it  in  any  way.  However,  slie  furnished  money  with  which 
lier  liusband  paid  one  month^s  interest  on  the  note.  Held,  that  her  fur- 
nishing such  money  neither  estopped  lier  to  dispute  the  validity  of  the 
mortgage  nor  established  a  ratification  of  her  husband^s  act  in  mortgag- 
ing the  propei*ty.  In  order  to  establish  such  a  ratification,  not  only  full 
knowledge  on  her  part  roust  be  shown,  but  an  intention  to  ratify  and 
adopt  the  transaction.    Prall  u.  Richards,  165. 

CITIES  AND  TOWNS:  See  MUNICIPAL  CORPORATIONS. 

COMMERCIAL  PAPER: 

Defenses. — The  assignee  of  a  promissory  note  after  maturity  takes 
it  subject  to  any  defense  the  maker  had  against  the  payee  arising  out  of 
the  instrument  itself.     Cooper  v.  Bank,  169. 

Evidence — Condition. — In  an  action  by  the  payee  against  the  maker 
of  a  promissory  note,  evidence  of  a  parol  contemporaneous  agreement 
between  the  parties  that  it  should  become  operative  as  a  note  only  under 
certain  conditions  is  admissible.    Brewing  Co.  v.  Barets,  341. 

Sake. — A  promissory  note  is  not  subject  to  impeachment  by  an  oral 
agreement  preceding  or  contemporaneous  with  its  execution.  Cooper 
r.  Bank,  169. 

Judgment — ^Pbactioe. — Unless  a  defense  has  been  sustained  to  an 
action  on  a  promissory  note,  the  law  fixes  the  liabilities  of  the  parties. 
Each  and  all  are  liable  in  solido^  and  but  one  judgment  should  be  en- 
tered,    lb. 

Lost  Note — Indemnity. — It  seems  that  the  owner  of  a  lost  promis- 
sory note  may  maintain  an  action  thereon  without  indemnifying  the 
defendant,  whenever  it  appears  that  no  action  could  be  maintained 
thereon  by  an  innocent  holder  against  the  maker,  or  where  it  is  shown 
to  have  been  destroyed  or  indorsed  after  maturity.     Filby  v.  T\tmer,  202. 

Parties. — When  an  assignee  of  a  promissory  note  brings  an  action 
thereon  against  the  maker,  the  assignor  is  not  necessary  as  a  party  to  a 
complete  determination  or  settlement  of  any  question  involved.  Cooper 
V.  Bank,  169. 

Same. — A  person  to  be  a  necessary  party  defendant  to  an  action  on  a 
promissory  note  must  be  one  whose  interests  are  adverse  to  those  of'the 
plaintiff.     16. 

Payment. — A  note  secured  by  a  deed  of  trust  is  not  paid  by  the  giv- 
ing of  another  in  lieu  thereof.  It  is  the  debt  which  is  secured,  and, 
regardless  of  how  many  renewals  there  may  have  been  of  the  original 
note,  the  security  remains  for  the  benefit  of  the  owner  of  the  debt. 
Bank  v.  Miner,  361. 

Same. — The  acceptance  of  the  note  of  a  third  person  raises  no  pre- 
sumption that  it  is  accepted  in  payment  of  an  antecedent  debt.  Brew- 
ing Co.  V.  Burets,  341. 
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Same. — ^L.  borrowed  a  sum  of  money  on  a  note  wbich  he  signed  and 
to  which  he  also  signed  the  name  of  a  firm  of  which  he  was  a  member, 
and  put  the  money  into  the  firm's  business.  He  afterwards  paid  the 
note,  but  requested  the  payees  to  hold  it  for  collection  (for  his  use)  as  a 
claim  against  the  firm  from  its  assignee  for  the  benefit  of  creditors. 
Held,  that  the  note,  having  been  paid,  was  not  so  enforcible.  Livermare 
r.  Truesdell,  332. 

VoLUNTABY  DESTRUCTION  OP  NoTE. — It  would  require  most  extraor- 
dinary proof  of  good  faith  on  part  of  the  plaintiff  to  permit  a  recovery 
by  him  on  a  note  after  he  had  voluntarily  destroyed  it  Filby  r.  Turner, 
202. 

CONFLICT  OF  LAWS: 

Secbetabt  op  Agbioultube — ^Regulations  as  to  Tbansfobting 
Cattle. — The  regulations  promulgated  by  the  secretary  of  agriculture, 
for  the  suppression  of  diseases  among  cattle,  are  ineffective  unless  a 
state  or  territory  interested  in  their  application  should  determine  to 
cooperate  with  him  in  their  enforcement.    Mullen  v,  Be^  Co,,  497. 

Same. — After  cattle  have  become  domiciled  in  a  state,  their  manage- 
ment is  to  be  regulated  by  state  laws  and  not  by  act  of  congress.    16. 

CONSIDERATION:  See  CONTRACTS: 

CONSTITUTIONAL  LAW: 

Attachments. — After  an  attachment  had  been  issued  and  levied,  the 
statute  authorizing  its  issuance  upon  the  ground  that  the  action  was  on 
an  overdue  promissory  note  was  repealed.  Held,  that  notwithstanding 
the  repeal  of  the  statute,  the  attachment  should  have  been  sustained. 
Day  V,  Madden,  464. 

Same — Obligation  op  Contbacts. — The  repeal  of  that  part  of  the 
statute  allowing  an  attachment  on  tlie  ground  that  the  action  was  on  an 
overdue  promissory  note,  even  though  it  be  taken  to  affect  attachments 
levied,  is  not  invalid  because  of  conflict  with  the  provision  of  the  consti- 
tution prohibiting  legislation  impairing  the  obligation  of  contracts.    Ih, 

CoBPOBATioNs— Dibectobs'  LIABILITY. — A  failure  to  comply  with 
the  requirements  of  the  statute  in  relation  to  the  filing  of  annual  I'epoi'ts 
(Mills*  Ann.  Stats.,  sec.  491),  makes  the  directors  of  the  corporation  who 
are  guilty  of  such  failure  liable  for  the  debts  of  the  company  contracted 
within  the  time  limited  by  the  act.    Ludington  v,  Heilman,  548. 

Retbospective  Legislation. — Whenever  a  statute  takes  away  a 
right  acquired  under  existing  laws,  creates  a  new  obligation  or  imposes 
a  new  duty  in  respect  to  transactions  already  begun,  it  must  be  deemed 
retrospective,  and  prohibited  by  the  constitution.    Day  v.  Madden,  464. 

Saving  Clause — Statutoby  Constbuction.— The  act  of  1891  (Ses- 
sion Laws,  p.  366)  operates  as  a  saving  clause  in  respect  of  subsequent 
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enactments,  so  that  the  statute  or  part  thereof  repealed  is  to  be  treated 
and  held  as  in  force  for  the  purposes  of  sustaining  rights  acquired  there- 
under,   lb. 

Title  of  Act. — An  act  entitled  **  An  Act  to  Provide  for  the  Forma- 
tion of  Corporations,"  may,  without  violating  section  1,  article  5,  of  the 
constitution,  prescribe  a  penalty  for  failure  by  the  officers  of  a  corpoi*a- 
tion  to  comply  with  its  provisions  relating  to  the  filing  of  annual  state- 
ments of  its  affairs.    Ludington  v.  Heilmanf  548. 

CONTEMPT: 

County  Courts. — County  courts  are  superior  courts  of  general  juris- 
diction.    Terry  v.  Wrighty  11. 

Same. — Independent  of  the  statute,  county  courts  have  inherent  power 
to  punish  for  contempt.    lb. 

District  Courts — Jurisdiction — Habeas  Corpus.— It  seems  that 
the  power  of  a  disti*ict  court  or  the  judge  thereof  to  review  proceedings 
of  a  county  court  for  contempt,  upon  habeas  corpua^  is  questionable.    lb, 

CONTINUANCE:  See  PRACTICE  IN  CIVIL  ACTIONS. 

CONTRACTS: 

Consideration.— If  a  party  who  has  employed  another  to  do  certain 
work,  causelessly,  while  the  work  is  in  progress  and  before  completion 
orders  it  stopped,  but  promises  to  pay  the  amount  originally  agreed 
upon,  his  liability  is  the  same  as  if  the  work  had  been  finished,  and  that 
liability  is  a  sufficient  consideration  for  the  promise  to  pay.  Cory  v, 
Newton,  181. 

Same. — A  promise  based  upon  an  illegal  consideration  is  void.  Smut- 
zer  V.  Stimson,  326. 

Same. — A  contract  the  consideration  of  which  was  an  agreement  not 
to  defend  a  divorce  suit  pending  between  the  parties,  is  illegal  and 
void.    lb. 

Same. — Agreements  to  facilitate  divorce  are  not  to  be  tolerated.    lb. 

Construction. — The  written  contract  by  which  the  appellee  agreed 
to  furnish  the  appellant  electric  lights  for  the  town  provided  that  there 
should  be  no  assignment  of  the  contract  without  appellant^s  consent. 
The  appellee  sold  his  electric  plant  and  it  was  removed,  but  he  contin- 
ued to  furnish  light  derived  from  some  other  source.  Held,  that  he  was 
entitled  to  recover  under  his  conti*act.     Colorado  City  v.  Townsend,  249. 

Covenants— Release  of  Breach— Consideration.— After  breach 
of  covenant  to  pay  rent  by  a  lessee,  the  covenant  may  be  waived  by  the 
parties  by  a  new  parol  agreement  in  respect  of  the  amount  of  rent,  and 
the  new  contract  and  continuing  tenancy  will  be  a  sufficient  considera- 
tion for  the  new  promise.    Hyman  ».  Jockey  Club  Co.,  299. 

Evidence. — It  is  essential  to  the  validity  of  an  agreement  required 
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by  law  to  be  in  writing  that  its  terms  be  ascertainable  from  the  writing 

itself  or  by  reference.     Salomon  t?.  McRae,  23. 

FouEiON  Corporations. — A  contract  made  in  this  state  by  a  foreign 
corpoi-ation  without  first  having  complied  with  the  requiraments  of  law 
as  to  the  filing  of  certificates,  etc.,  is  valid.  The  only  penalty  prescribed 
by  statute  for  a  failure  to  file  such  certificates  is  a  personal  liability 
upon  the  officers,  etc.,  of  the  corporation  in  default  Insurance  Co.  v, 
Rogers^  121. 

Insurance. — The  policy  contained  a  condition  which  recited  that  it 
was  a  part  of  the  consideration  and  basis  of  the  rate  of  premium  that 
the  company  should  not  be  liable  in  an  amount  greater  than  three 
fourths  of  the  cash  value  of  the  property  described,  or  its  pro  rata  pro- 
portion of  the  three  fourths  in  case  of  other  insurance.  This  clause 
followed :  "  Total  insurance  permitted  is  hei'eby  limited  to  three  fourths 
of  the  cash  value  of  the  property  herein  described,  and  to  be  concurrent 
herewith.^'  Held^  that  it  operated  to  express  consent  that  the  assured 
might  carry  other  insurance  on  the  property  within  the  limitation  stated. 
Straus  V.  Insurance  Co.^  386. 

Same. — Where  there  are  two  possible  constructions  of  a  contract,  all 
doubtful  provisions  of  insurance  policies  must  be  construed  most  favor- 
ably to  the  insured.  lb. 

Municipal  Corporations — Contracts. — The  provision  of  the  stat- 
ute (Mills'  Ann.  Stats.,  sec.  4449)  that  no  contract  shall  be  made  nor  ex- 
pense be  incuiTed  by  a  city  **  unless  an  appropriation  shall  have  been 
previously  made  concerning  such  expense,  except  as  herein  otherwise 
expressly  provided,"  does  not  operate  as  a  limitation  upon  the  power  of 
a  city  to  make  a  contract,  such  as  the  one  in  question,  for  furnishing  the 
city  with  light  for  a  period  of  twenty-five  years.  The  different  statutory 
provisions  touching  the  power  of  the  city  in  the  premises  are  considered. 
Oas  Co,  V.  Leadville,  400. 

Rescission. — Fraud  renders  all  contracts  voidable,  both  at  law  and  in 
equity.    Bell  v.  Kaufman,  259. 

Same.— The  fraud  for  which  a  contract  may  be  rescinded  must  have 
been  successful  in  deceiving  and  have  been  acted  upon  by  the  party  de- 
ceived. 76. 

Statute  of  Frauds. — The  provision  of  the  statute  of  frauds  requir- 
ing every  agreement  which  by  its  terms  is  not  to  be  performed  within 
one  year  from  the  making  thereof  to  be  in  writing,  does  not  apply  to 
oral  contracts  which  merely  may  not  be  performed  within  that  period. 
It  refers  to  contracts  which  by  their  affirmative  terms  exclude  perform- 
ance within  that  time.     Woodall  v.  Manufacturing  Co.,  198. 

Same — Burden  of  Proof. — It  is  generally  held  that  whenever  the 
agreement  alleged  by  the  plaintiff  is  denied,  the  plaintiff  is  put  upon 
proof  of  a  contract  which  is  not  void  by  the  statute  of  frauds.  Salomon 
V.  McRae,  23. 
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Same. — A  salesman  sold  bills  of  goods  on  credit  and  indorsed  the  bills 
thus  :  "  O.  K.  McR.,"  the  latter  letters  being  his  initials.  Held,  that  the 
indorsement  did  not  constitute  an  agreement  or  memorandum  in  writing 
within  the  meaning  of  the  statute  of  frauds,  and  that  parol  evidence  was 
not  admissible  to  show  that  by  a  prevailing  custom  of  the  trade  it  was 
intended  by  the  indorsement  that  the  salesman  should  be  answerable  to 
his  employer  for  the  default  of  the  purchaser  in  making  payment.    lb, 

CORPORATIONS: 

Constitutional  Law— Title  of  Act. — An  act  entitled  "  An  Act  to 
Provide  for  the  Formation  of  Corporations,"  may,  without  violating 
section  1,  article  5,  of  the  constitution,  prescribe  a  penalty  for  failure 
by  the  officers  of  a  corporation  to  comply  with  its  provisions  relating 
to  the  filing  of  annual  statements  of  its  affairs.  Ludington  v.  Heilmanf 
548. 

CRBDiTOii*s  Bill — Pleading. — A  complaint  in  the  nature  of  a  cred- 
itor's bill,  by  which  it  is  made  to  appear,  inter  alia^  that  for  the  purpose 
of  defeating  unsecured  creditoi*s  of  a  corporation  its  directors  organ- 
ized a  new  corporation,  and,  at  a  sale  of  its  assets  under  valid  mortgages, 
procured  the  same  to  be  bought  in  by  a  nominal  purchaser  for  the  use 
of  the  new  company,  when  the  value  of  such  assets  was  largely  in  excess 
of  the  amount  secured  by  the  mortgages,  states  a  cause  of  action.  God- 
dard  v.  Importing  Co,,  306. 

Same — Pbactige. — It  seems  that  wherever  equity  obtains  juiisdiotion 
of  an  insolvent  corporation,  or  of  parties  who  have  obtained  its  assets 
and  misappropriated  them,  it  will  administer  such  assets  so  far  as  it  is 
able  to  seize  them,  compel  their  application  to  the  payment  of  its  debts, 
and  permit  no  advantage  to  be  gained  by  its  stockholders  or  by  parties 
who  are  not  innocent  purchasers.    lb, 

DiBEOTOBs'  Liability. — A  failure  to  comply  with  the  requirements 
of  the  statute  in  relation  to  the  filing  of  annual  reports  (Mills*  Ann. 
Stats.,  sec.  491),  makes  the  directors  of  the  corporation  who  are  guilty 
of  such  failure  liable  for  the  debts  of  the  company  conti-acted  within 
the  time  limited  by  the  act.    Ludington  v,  Heilman,  548. 

FoBEioN  CoBPOBATiONS— CoNTBACTS.— A  Contract  made  in  this  state 
by  a  foreign  corporation  without  first  having  complied  with  the  require- 
ments of  law  as  to  the  filing  of  certificates,  etc.,  is  valid.  The  only 
penalty  prescnbed  by  statute  for  a  failure  to  file  such  certificates  is  a 
personal  liability  upon  the  officers,  etc.,  of  the  corporation  in  default. 
Inmirance  Co,  v.  Bogers,  121. 

Same — ^Estoppel.— One  who,  as  agent  of  a  foreign  insurance  com- 
pany, has  collected  its  money  is,  when  called  on  to  account,  estopped  to 
challenge  its  right  to  transact  the  business  out  of  which  the  demands 
collected  accrued;  and  so,  also,  are  the  sureties  upon  his  bond  condi- 
tioned for  the  payment  of  the  moneys  so  collected,    lb. 
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Same. — Whether  the  legislation  whereby  an  insurance  department 
was  created,  and  an  agent  designated  on  whom  process  might  be  served, 
repealed  the  antecedent  statutes  which  prohibited  foreign  corporations 
from  doing  business  in  this  state  without  having  first  filed  a  certificate 
and  designated  an  agent,  considered,  but  not  decided.    lb. 

COSTS: 

CouirrY'B  Liability  fob  Costs  ik  Cbiminal  Cases. — A  county  is 
not  liable  for  the  costs  of  a  defendant  in  a  criminal  case,  unless  the  req- 
uisite statutory  steps  to  charge  it  have  been  taken.  FouUce  v,  Arapahoe 
County,  201. 

Custodian's  Chabges. — When  an  officer  finds  that  a  custodian  is 
necessary  for  the  preservation  of  property  levied  upon  under  writ  of 
attachment  or  execution,  he  may  appoint  one.  But  he  must  have  his 
compensation  allowed  at  not  exceeding  $2.50  per  day,  and  taxed  as  costs 
in  the  action  in  the  manner  provided  by  statute  (Mills'  Ann.  Stats.  Supp., 
1808  a),  or  it  cannot  be  recovered  of  the  losing  party.  Edinger  v.  Thomas, 
161. 

Same — Jubisdiction. — ^The  coui-t  in  which  the  action  is  pending  has 
exclusive  jurisdiction  to  determine  what  costs  are  chargeable  on  ac- 
count of  the  custodian's  appointment  and  services.    1&. 

COUNTERCLAIM:  See  also  PRACTICE  IN  CIVIL  ACTIONS. 

Accrual,  Afteb  Action  Commenced. — Causes  of  action  in  favor  of 
a  defendant  connected  with  the  subject  of  the  action  may,  it  seems,  be 
counterclaimed  by  him,  notwithstanding  they  did  not  exist  at  the  time 
of  the  commencement  of  the  action.    Hyman  v.  Jockey  Club  Co,,  299. 

Pabties. — The  defendants  in  a  suit  on  a  promissory  note  set  up  in 
their  answer  mattei*s  between  themselves  and  one  not  a  pai*ty  to  the  ac- 
tion relating  to  the  note,  but  which  in  no  way  opposed  the  plaintiffs 
right  of  recovery.  Held,  that  that  part  of  the  pleading  could  not  be 
denominated  a  cross  complaint,  and  that  it  constituted  neither  a  defense 
or  counterclaim,  nor  an  authority  for  bringing  in  such  person  as  a  de- 
fendant to  the  action.     Cooper  v.  Bank,  169. 

COUNTIES: 

BouNDABiES. — It  is  provided  by  the  act  of  April  4,  1887,  that  it  shall 
be  the  duty  of  the  state  engineer,  in  specified  cases,  in  connection  with 
the  county  surveyor  of  each  county  claiming  the  same  territory  by  rea- 
son of  an  indefinite  description  of  the  boundary  line,  **to  run  out  and 
establish  such  lines  as  nearly  as  may  be,  in  accordance  with  such  de- 
fective description,  and  to  fix  and  define  such  boundary  line,  by  plain 
and  substantial  mounds  and  marks,  and  unmistakable  natural  monu- 
ments," etc.;  and  also  that  when  such  line  shall  be  established,  it  shall 
be  the  boundary  line  between  the  counties,  unless  one  of  them  shall, 
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inrithin  Biz  moDthB  from  the  filing  of  the  description,  commence  an  ac- 
tion in  a  court  of  competent  jurisdiction  to  determine  such  disputed 
line.  Held,  that  an  actual  survey  on  the  ground  is  not  an  imperative 
requirement,  and  that  when  the  officei*s  have  defined  a  line  described 
by  unmistakable  natural  monuments,  they  have  run  it  out  and  estab- 
lished it  within  the  meaning  of  the  law.  Hinsdale  County  v.  Mineral 
County,  368. 

Same. — Whenever  a  disputed  county  boundary  line  has  been  run  out 
and  established  under  the  provisions  of  ,the  act  above  referred  to  and 
no  action  has  been  commenced  by  either  county  to  determine  the  same 
within  six  months  after  the  filing  of  the  engineer's  report,  the  report 
becomes  the  only  evidence  of  the  boundary,  and  it  is  conclusive  of  the 
question,    lb. 

Same. — The  above-mentioned  provision  is  not  repugnant  to  the  con- 
stitution as  an  attempt  to  vest  judicial  power  in  the  state  engineer  and 
assisting  surveyors,  or  to  authorize  the  deprivation  of  a  person's  prop- 
erty without  due  process  of  law.    lb. 

Costs  in  Chimin al  Cases. — A  county  is  not  liable  for  the  costs  of  a 
defendant  in  a  cnminal  case  unless  the  requisite  statutory  steps  to  charge 
it  have  been  taken.    Foulke  o.  Arapahoe  County,  201. 

COUNTY  COMMISSIONERS: 

Appeal  Bond. — An  appeal  bond  was  signed  by  a  board  of  county 
commissioners  by  its  chairman  and  by  sureties.  Held,  that  the  chair- 
man was  not  liable  on  the  instrument.     Otero  County  v.  Hoffmire,  526. 

COUNTY  COURTS: 

Contempt. — Independent  of  the  statute,  county  courts  have  inherent 
power  to  punish  for  contempt,     Terry  v.  Wriyht,  11. 

Judges,  Liability  of. — Judges  of  superior  courts  are  not  liable  in 
damages  for  official  acts  at  the  suit  of  private  parties,  even  though  the 
acts  complained  of  exceed  their  jurisdiction.    lb. 

Sake. — When  an  action  against  a  judge  for  damages  alleged  to  have 
been  sustained  by  reason  of  his  official  acts  cannot  be  maintained,  it 
must  fail  as  to  others  who,  because  of  their  having  instituted  the  pro- 
ceedings, were  joined  with  him  as  defendants.    lb. 

JuBiSDiOTiON. — County  courts  are  superior  courts  of  general  jurisdic- 
tion.   16. 

COVENANTS:  See  CONTRACTS. 

CREDITOR'S  BILL: 

Action,  When  Maintainable. — A  creditor's  bill  can  be  maintained 
only  when  the  remedy  afforded  at  law  is  ineffectual  to  reach  the  debtor's 
property,  or  when  the  enforcement  of  the  legal  remedy  is  obstructed  by 
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some  incumbrance  or  by  a  ti^ansfer  which  has  been  made  to  defeat 

creditors.     Ooddard  v.  Importing  Co,,  306. 

Same. — A  complaint  in  the  nature  of  a  creditor's  bill,  by  which  it  is 
made  to  appear,  inter  alia,  that  for  the  purpose  of  defeating  unsecured 
creditors  of  a  corporation  its  directors  organized  a  new  corporation,  and, 
at  a  sale  of  its  assets  under  valid  mortgages,  procured  the  same  to  be 
bought  in  by  a  nominal  purchaser  for  the  use  of  the  new  company, 
when  the  value  of  such  assets  was  largely  in  excess  of  the  amount  se- 
cured by  the  mortgages,  states  a  cause  of  action.    lb. 

Evidence. — Proof  of  the  issuance  of  an  execution  and  of  its  return 
nulla  bona  is  evidence  that  the  legal  remedy  has  been  exhausted  and 
that  the  defendant  is  without  property  other  than  that  which  is  sought 
to  be  reached  by  the  bill.    lb, 

JuBisDiCTioN. — It  seems  that  wherever  equity  obtains  jurisdiction  of 
an  insolvent  corporation,  or  of  parties  who  have  obtained  its  assets  and 
misappropriated  them,  it  will  administer  such  assets  so  far  as  it  is  able 
to  seize  them,  compel  their  application  to  the  payment  of  its  debts,  and 
permit  no  advantage  to  be  gained  by  its  stockholders  or  by  parties  who 
are  not  innocent  purchasei's.    lb, 

DAMAGES: 

Interest. — The  circumstances  of  this  case  seem  to  bring  it  within 
the  exception  to  the  rule  that  in  the  absence  of  a  statute  pei-mitting 
interest  to  be  recovered,  it  may  not  generally  form  a  part  of  the  dam- 
ages which  the  injured  party  may  recover.    Mayo  v.  Wahlgreen,  506. 

Measure  of  Damages — Burden  of  Proof. — The  measure  of  dam- 
ages for  the  breach  of  a  contract  of  employment  is,  generally,  the  agreed 
wages  for  the  term.  Proof  of  contract,  the  agreed  compensation  and 
the  breach,  makes  out  &  prima  facie  case.  It  is  then  incumbent  upon 
the  defendant  to  mitigate  the  damages,  if  he  can,  by  showing  that  the 
plaintifit  has  secured  employment  elsewhere,  or  that  he  might  have  done 
so  by  the  exercise  of  reasonable  diligence.    Denver  v.  Burnett,  531. 

Same. — Whenever,  in  an  action  for  damages  for  the  wrongful  extrac- 
tion of  ore  from  a  mining  claim,  the  defendant  seeks  to  reduce  the 
amount  of  recovery  by  evidence  of  the  cost  of  extracting  it,  the  burden 
of  proof  is  upon  him  to  show  what  he  did  and  the  value  of  what  he 
took.     8t,  Clair  v.  Mining  <fc  Milling  Co.,  235. 

Same — ^Fraud. — When  an  assignment  of  a  claim  has  been  obtained 
by  fraudulent  misrepresentations,  the  assignor  may,  under  the  circum- 
stances of  this  case,  recognize  the  transfer  and  call  upon  the  assignee 
to  respond  in  damages,  the  measure  of  which  is  the  difference  between 
the  value  of  the  thing  assigned  and  the  price  paid  for  it.  Vivian  v. 
Allen,  147. 

Same. — If  M.,  having  a  right  to  buy  land  at  $100  per  acre,  falsely 
represented  to  W.  that  he  was  to  pay  $150  per  acre  therefor,  and  by 
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such  misrepresentation  induced  W.  to  join  in  its  purchase  at  the  last 
named  price,  the  measure  of  damages  would,  in  an  action  of  deceit  by 
W.f  be  the  difference  between  these  prices,  regardless  of  the  actual 
value  of  the  land.    Mayo  «.  Wahlgreen^  50tt. 

Same — Tbebpass  ok  Mining  Claims.— The  measure  of  damages  for 
an  innocent  trespass  by  taking  ore  from  another's  mining  claim  is  the 
value  of  the  ore  so  taken  less  the  actual  cost  of  digging  that  particular 
ore  from  the  particular  vein,  tramming  it  to  the  bottom  of  the  shaft 
and  hoisting  it  to  the  surface.  The  expenses  incurred  by  the  trespasser 
in  running  levels,  etc.,  to  reach  the  vein,  arc  not  to  be  included  as  part 
of  such  costs.     8t,  Clair  v.  Mining  A  Milling  Co,,  235. 

Same. — The  measure  of  damage  against  a  trespasser  who  extracts  ore 
from  another's  property,  not  as  the  result  of  an  innocent  mistake,  but 
under  circumstances  showing  that  he  had  knowledge  of  the  situation 
or  charging  him  with  such  knowledge,  is  the  value  of  the  ore  without 
deduction  on  account  of  expenses  in  mining  it.     lb. 

Nominal  Damages — Practice. — Action  for  damages  for  trespass  on 
plaintiff's  mining  claim  and  the  taking  of  ore  therefrom.  Evidence  by 
the  defense  that  the  cost  of  extracting  the  ore  so  taken  exceeded  its 
value.  Held,  under  the  circumstances  of  the  case,  that  notwithstanding 
such  evidence  may  have  been  uncontradicted,  it  was  error  to  instruct 
the  jury  that  the  plaintiff  could  only  recover  nominal  damages.    lb. 

Special  Damages — Pleading. — Special  damages  may  be  proved  and 
recovered  only  when  they  have  been  alleged  in  the  complaint  Denver 
V.  ffuman^  144. 

DEBTOR  AND  CREDITOR 

Fbaudulent  Conveyances. — Debtors  have  the  right  to  prefer  thefr 
creditors  when  there  are  no  outstanding  liens,  and  if  the  transaction  ia 
untainted  by  fraud,  the  fact  that  one  creditor  was  preferred  over  another 
gives  the  judgment  creditor  no  legal  cause  to  complain  nor  right  to  set 
aside  the  conveyance.     Otis  v.  Rone,  449. 

DECEIT:  See  FRAUD. 

DEFENSES:  See  ACTIONS  AND  DEFENSES: 

DEFINITIONS: 
"  Emoluments." — ArapaTioe  County  v.  Hall,  538. 
"Peddler."— ITennedy  v.  The  People,  490. 

DISCRETION: 

Amendments. — The  allowance  of  amendments  to  pleadings  is  largely 
in  the  discretion  of  the  trial  court,  and  its  orders  in  that  behalf  are  not 
reviewable  except  in  cases  of  obvious  abuse  of  discretion.  Hyman  v. 
Jockey  Club  Co.,  299. 
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Continuance. — The  granting  or  refusing  of  an  application  for  a  con- 
tinuance is  a  matter  wholly  within  the  discretion  of  the  trial  court,  and 
can  be  reviewed  only  when  discretion  has  been  abused.  Outcalt  v. 
Johnston,  510. 

Injunction — Cloud  on  Title. — It  seems  that  the  granting  of  an 
injunction  to  restrain  a  sale  of  real  estate  under  execution  to  prevent 
the  casting  of  a  cloud  upon  the  plaintiffs  title  is  discretionary  with  the 
court.     Crawford  v,  Lamar,  83. 

Same. — Where  there  is  no  question  as  to  the  plaintiffs  title,  an  in- 
junction may  be  granted  to  restrain  a  sale  under  execution  which  would 
operate  to  cast  a  cloud  upon  that  title,  but  where  there  are  serious 
doubts  as  to  such  title  an  injunction  should  be  denied.    lb, 

KuMBEB  OP  Witnesses. — It  is  within  the  discretion  of  the  trial  court 
to  limit  the  number  of  witnesses  who  may  be  allowed  to  testify  upon  a 
given  point.     Outcalt  v,  Johnston,  510. 

Pbactice. — The  submission  of  special  questions  to  be  answered  by 
the  jury  rests  in  the  discretion  of  the  trial  court.  Hailroad  Co.  o.  Xye, 
04. 

DISTRICT  COURT: 

JuBiSDiCTiON — Habeas  Cobpus. — It  seems  that  the  power  of  a  dis- 
trict court  or  the  judge  thereof  to  review  proceedings  of  a  county  court 
for  contempt,  upon  habeas  corpus,  is  questionable.     Terry  v,  Wright,  11. 

EQUITY: 

Cbeditob^s  Bill. — A  creditor's  bill  can  be  maintained  only  when  the 
remedy  afforded  at  law  is  ineffectual  to  reach  the  debtor's  property,  or 
when  the  enforcement  of  the  legal  remedy  is  obstructed  by  some  incum- 
brance or  by  a  transfer  which  has  been  made  to  defeat  creditoi*s.  God- 
dard  v.  Importing  Co.,  306. 

Same — Jubisdiction. — It  seems  that  wherever  equity  obtains  juris- 
diction of  an  insolvent  corporation,  or  of  parties  who  have  obtained  its 
assets  and  misappropriated  them,  it  will  administer  such  assets  so  far 
as  it  is  able  to  seize  them,  compel  their  application  to  the  payment  of 
its  debts,  and  permit  no  advantage  to  be  gained  by  its  stockholders  or 
by  parties  who  are  not  innocent  purchasers.    lb. 

Same — Pleading. — A  complaint  in  the  nature  of  a  creditor's  bill,  by 
which  it  is  made  to  appear,  inter  alia,  that  for  the  purpose  of  defeating 
unsecured  creditors  of  a  corporation  its  directoi-s  oi*ganized  a  new  cor- 
poration, and,  at  a  sale  of  its  assets  under  valid  mortgages,  procured  the 
same  to  be  bought  in  by  a  nominal  purchaser  for  the  use  of  the  new  com- 
pany, when  the  value  of  such  assets  was  largely  in  excess  of  the  amount 
secured  by  the  mortgages,  states  a  cause  of  action.     lb. 

Same. — The  plaintiff  having  brouglit  the  defendant  into  a  court  of 
equity,  where,  in  self-defense,  the  defendant  was  compelled  to  set  up 
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the  facts  constituting  its  title,  lie  will  not  be  permitted,  on  appeal,  to 
change  holds  by  challenging  the  court^s  jurisdiction  on  the  ground  that 
there  was  an  adequate  remedy  at  law  to  settle  the  rights  of  the  parties. 
When  the  court^s  equitable  juiisdiction  has  been  invoked,  and  the  par- 
ties have  submitted  themselves  thereto,  a  proper  decree  may  be  rendered, 
notwithstanding  the  plaintilff  may  have  had  an  adequate  remedy  at  law. 
Stroitsse  v,  Banky  478. 

ESTOPPEL: 

Agent. — One  who,  as  agent  of  a  foreign  insurance  company,  has  col- 
lected its  money  is,  when  called  on  to  account,  estopped  to  challenge 
its  right  to  transact  the  business  out  of  which  the  demands  collected 
accrued;  and  so,  also,  are  the  sureties  upon  his  bond  conditioned  for 
the  payment  of  the  moneys  so  collected.     Insurance  Co,  v,  Uogera,  121. 

Appeal  Bond — Recitals. — The  recitals  in  an  appeal  bond  bind  the 
surety,  and  he  may  not  be  heard  to  say  that  the  facts  are  not  in  accord- 
ance therewith.     Cresioell  e.  Herr,  18o. 

Same — Liability  of  Subety. — It  seems  that  the  liability  of  a  surety 
on  an  appeal  bond  is  as  fully  fixed  by  the  dismissal  of  the  appeal  as  by 
its  prosecution  to  an  adverse  judgment.    lb.* 

MoRTOAOB — Ratification. — A  husband  executed  a  promissory  note 
and  a  chattel  mortgage  on  his  wife^s  goods  to  secure  its  payment.  The 
wife  refused  to  sign  the  mortgage  or  to  recognize  it  in  any  way.  How- 
ever, she  furnished  money  with  which  her  husband  paid  one  month* 8 
interest  on  the  note.  Held,  that  her  furnishing  such  money  neither 
estopped  her  to  dispute  the  validity  of  the  mortgage  nor  established  a 
ratification  of  her  husband's  act  in  mortgaging  the  property.  In  order 
to  establish  such  a  ratification,  not  only  full  knowledge  on  her  part 
must  be  shown,  but  an  intention  to  ratify  and  adopt  the  transaction. 
Prall  V.  Richards,  165. 

Ratification. — By  ratification  a  party  estops  himself  to  deny  that  a 
person  ostensibly  acting  in  his  behalf  was  his  agent,  but  there  is  no 
such  thing  as  a  ratification  by  an  alleged  piincipal  of  an  act  which  was 
not  intended,  by  any  of  the  parties,  to  bind  him.  Sperry  v.  SmelUng 
Jb  defining  Co.,  314. 

EVIDENCE: 

Amendment  of  Recobd. — The  trial  court,  upon  an  applicatioQ  to 
correct  an  erroneous  entry  of  record  so  as  to  make  it  express  the  judg- 
ment which  was  in  fact  rendered,  may  proceed  on  evidence  satisfactory 
to  itself,  whether  oral  or  documentary,  record  or  otherwise.  People 
ex  rel.  v.  County  Court,  41. 

Antecedent  Aobeement. — Proof  of  negotiations  and  propositions 
antecedent  to  the  execution  of  a  written  agreement  is  inadmissible  for 
the  purpose  of  adding  terms  or  conditions  not  expressed  thereiiL  Colo- 
rado  City  v.  Townaend,  249. 
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BuBDKN  OF  Pboof. — It  is  geDcrally  held  that  whenever  the  a^ee- 
ment  alleged  by  the  plaintiff  is  denied,  the  plaintiff  is  put  upon  proof 
of  a  contract  which  is  not  void  by  the  statute  of  frauds.  Salomon  o. 
McRae,  23. 

CoNDiTioif — PROMI890BY  NoTE.— In  an  action  by  the  payee  against 
the  maker  of  a  promissory  note,  evidence  of  a  parol  contemporaneous 
agreement  between  the  parties  that  it  should  become  operative  as  m 
note  only  under  certain  conditions  is  admissible.  Brewing  Co.  v.  Bcerets^ 
841. 

CoNSTBUCTiON  OF  CoiH^ACT. — Ordinarily,  proof  of  an  implied  con- 
tract is  not  admissible  when  there  is  an  allegation  and  proof  of  an  ex- 
press one.  Yet  when  both  parties  agree  as  to  an  amount  to  be  paid  for 
services,  but  dispute  with  reference  to  the  time  which  that  sum  was  to 
pay  for,  proof  of  the  reasonable  value  of  the  services  rendered  may  be 
given  as  an  aid  to  the  court  in  determining  what  construction  to  put 
upon  the  negotiations  of  the  parties  and  the  true  interpretation  of  their 
oral  contract.     Harper  «.  Lockhart^  430. 

Same. — ^Parol  evidence  is  inadmissible  to  vary  the  terms  of  a  written 
contract,  but  if  the  terms  of  the  contract  are  equally  susceptible  of  dif- 
ferent constructions,  surrounding  circumstances  and  the  acts  and  even 
the  declarations  of  the  parties  may  be  given  in  evidence  and  considered, 
not  to  change  the  terms  of  the  agreement,  but  to  ascertain  what  mean- 
ing the  contracting  parties  intended  to  convey  by  the  terms  employed, 
and  to  discover  which  of  the  constructions  the  parties  themselves  placed 
upon  the  language  used.     Lee  v.  CravenSy  272. 

Same. — It  is  essential  to  the  validity  of  an  agreement  required  by 
law  to  be  in  writing  that  its  terms  be  ascertainable  from  the  wnting 
Itself  or  by  reference.     Salomon  v,  McRae,  23. 

Cbeditob^s  Bill — Execution  and  Return. — Proof  of  the  issuance 
of  an  execution  and  of  its  return  nulla  bona  is  evidence  that  the  legal 
remedy  has  been  exhausted  and  that  the  defendant  is  without  property 
other  than  that  which  is  sought  to  be  reached  by  the  bill.  Goddard  v. 
Importing  Co,,  306. 

Oboss-Examination. — It  is  not  error  to  refuse  to  permit  the  plaintiff, 
on  cross-examination  of  the  defendant  while  on  the  witness  stand,  to 
inquire  why  he  did  not  answer  a  letter  concerning  which  there  was  no 
testimony  in  the  examination  in  chief.    Hardware  Co.  v.  Yankee,  443. 

Damages. — It  may  be  shown  by  the  plaintiff  in  an  action  against  a 
city  for  damages  sustained  by  reason  of  the  defective  condition  of  a 
sidewalk,  as  tending  to  show  the  condition  in  which  she  was  left  by  the 
hurt,  that  she  had  not  been  out  to  service  since  the  accident.  Denver  v. 
Human^  144. 

Deceit. — At  the  trial  of  an  action  for  deceit,  the  plaintiff  introduced 
evidence  respecting  statements  by  one  of  the  defendants  concerning  the 
value  of  the  property  sold.    The  defendants  were  not  permitted  to  show 
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that  these  representaUons  were  true.    Heldy  erroneous.    Mayo  v,  Wahl- 

greeii,  506. 

Same— Number  of  Witnesses. — It  is  withla  the  discretion  of  the 
trial  court  to  limit  the  number  of  witnesses  who  may  be  allowed  to  tes- 
tify upon  a  given  point.     Outcalt  v,  Johnston^  519. 

Explanation. — ^A  witness  who  is  a  party  to  the  action  has  a  right  to 
explain  why  he  made  a  remark  testified  to  by  witnesses  of  the  other 
party  and  what  he  meant  by  it.     Hardware  Co,  v,  Yankee^  443. 

Hearsay. — Statements  made  in  a  conversation  between  third  persons 
are  not  admissible  in  evidence  against  a  party  who  was  not  present.    lb. 

Impeachment  of  Witnesses. — Trial  in  Denver.  Plaintiff  introduced 
the  depositions  of  two  witnesses,  residents  of  Salt  Lake  City,  Utah. 
Defendant  introduced  evidence  impeaching  their  veracity.  Plaintiff  had 
no  notice  that  such  impeaching  testimony  would  be  introduced,  but 
made  no  attempt  to  avail  himself  of  such  relief  as  he  might  have  been 
entitled  until  after  verdict,  by  motion  for  new  trial.  Held,  too  late  to 
be  available.    lb. 

Insurance  Policy. — A  copy  of  a  report  by  insurance  agents  of  their 
daily  business  made  to  their  principal  is  not  admissible  in  evidence  to 
corroborate  their  testimony  that  they  were  without  knowledge  of  other 
insurance  on  the  property  at  the  time  they  issued  the  policy  sued  on. 
8trau89  V.  Insurance  Co.,  386. 

Issues.— Defendant  alleged  in  his  cross  complaint  that  plaintiff  was 
indebted  to  him  for  work,  etc.,  by  him  in  making  improvements  on 
plaintiff's  land.  The  replication  thereto  was  a  general  denial.  Held^ 
the  plaintiff  might  show  that  the  improvements  were  made  and  placed 
there  by  other  persons,  that  not  being  new  matter.  Ouicalt  o.  John- 
aton^  519. 

Same. — At  the  trial  the  defendant,  in  order  to  show  a  reason  for  ad- 
vancements alleged  in  his  counterclaim  to  have  been  made  to  the  plain- 
tiff, gave  evidence  tending  to  show  that  the  plaintiff  was  without  means 
and  in  need  of  assistance.  Held,  that  the  testimony  by  the  plaintiff  tliat 
at  that  time  she  owned  property  in  anotlier  country,  received  rents  there- 
from, and  was  otherwise  a  woman  of  means,  was  competent  to  rebut 
the  plaintiff's  evidence  upon  that  point.     Filby  v.  Turner,  202. 

Same. — The  action  being  on  an  alleged  verbal  promise  of  the  defend- 
ant to  assume  the  debts  of  a  firm,  which  assumption  was  denied  by  the 
defendant,  it  was  not  improper  to  admit  proof  of  any  circumstances 
throwing  light  on  the  question  and  assisting  the  jury  in  determining 
which  of  the  parties  told  the  truth.    Hardware  Co,  v,  Yankee,  443. 

Malicious  Piiosecution. — The  fact  that  a  criminal  prosecution  was 
commenced  for  the  purpose  of  compelling  the  payment  of  a  debt  is  very 
strong  evidence  of  malice  on  part  of  the  defendant,  but  not  conclusive. 
WiUianis  v,  Kijes,  220. 

Memorandum  to  Refresh  Memory. — Plaintiff  and  defendant  met 
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for  the  purpose  of  ti*yiDg  to  effect  a  settlemeDt  of  their  aotecedent  busi- 
ness, and,  in  the  course  of  their  conversation,  the  plaintiff  stated  the 
details  of  what  he  claimed,  of  which  the  defendant  made  a  memoran- 
dum. Heldf  that  while  the  memorandum  might  have  been  referred  to 
by  the  defendant  while  on  the  stand  as  a  witness  to  refresh  his  memory, 
it  was  not  admissible  as  evidence  against  the  plaintiff.  Bankin  v.  Under- 
woodf  158. 

Obdikances— Judicial  Notice. — A  prosecution  to  recover  a  penalty 
for  the  violation  of  a  city  ordinance  is  a  civil  action,  subject  to  the  rules 
governing  civil  suits.  The  existence  of  an  ordinance  cannot  be  judi- 
cially noticed  at  a  trial  on  appeal,  but  must  be  proved  by  the  prosecu- 
tion as  a  part  of  its  case.    Mcintosh  v.  Pueblo,  460. 

Same. — A  promissory  note  is  not  subject  to  impeachment  by  an  oral 
agreement  preceding  or  contemporaneous  with  its  execution.  Cooper 
V.  Bank^  169. 

Same — Considebation. — Proof  that  after  the  execution  of  the  notes 
sued  on,  the  defendant  had  executed  wills,  by  which  he  attempted  to 
provide  for  the  plaintiff  liberally,  would  in  no  manner  support  the  de- 
fendant's plea  to  an  action  on  the  notes  that  they  were  given  without 
consideration.     Filby  «.  Turner,  202. 

Same — Payment. — The  acceptance  of  the  note  of  a  third  person  nuses 
no  presumption  that  it  is  accepted  in  payment  of  an  antecedent  debt 
Brewing  Co.  v.  BareU,  »S41. 

Pbikcipal  and  Agent. — One  who  sold  goods  on  a  commission  rented 
a  room  in  his  own  name  in  which  to  exhibit  his  samples.  He  allowed 
the  lessor  to  charge  a  part  of  the  rent  to  his  principal,  who  paid  it. 
Held,  these  facts  are  no  evidence  of  agency  to  charge  the  principal,  nor 
of  an  adoption  or  ratification  of  the  debt  as  that  of  the  principal.  Brown 
V.  Salomon,  323. 

Pbobablb  Cause. — Probable  cause  is,  in  an  action  for  malicious 
prosecution,  a  mixed  question  of  law  and  fact,  to  be  submitted  to  the 
jury  under  proper  instructions.     Williama  v.  Kyes,  220. 

Rescission. — Where  the  seller  rescinds  the  sale  and  brings  replevin  to 
recover  the  goods,  testimony  by  the  purchaser  that  he  did  not  intend 
to  cheat,  deceive  or  defraud,  is  inadmissible.     Bell  v.  Kaufman,  259. 

Statute  of  Frauds. — A  salesman  sold  bills  of  goods  on  ci-edit  and 
indorsed  the  bills  thus:  '*0.  E.  McR.,''  the  latter  lettera  being  his  ini- 
tials. Held,  that  the  indorsement  did  not  constitute  an  agreement  or 
memorandum  in  writing  within  the  meaning  of  the  statute  of  frauds, 
and  that  parol  evidence  was  not  admissible  to  show  that  by  a  prevail- 
ing custom  of  the  trade  it  was  intended  by  the  indoi-sement  that  the 
salesman  should  be  answei*able  to  his  employer  for  the  default  of  the 
purchaser  in  making  payment.    Salomon  9.  McRae,  23. 

Same — Pleading. — The  statute  of  frauds  establishes  a  rule  of  evi- 
dence rather  than  one  of  pleading.  Hamill  o.  Hall,  4  Colo.  App.  209, 
distinguished.     16. 
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Tbust  Deeds. — ^The  purpose  for  wbicU  a  deed  of  trust  was  given 
must  be  found  in  the  deed  itself.  Extrinsic  evidence  of  some  intention 
dififerent  from  that  expressed  cannot  l>e  received.    Bank  v.  Miner^  801. 

EVICTION:  See  LANDLORD  AND  TENANT. 

EXCEPTIONS: 

Appellate  Practice — Judgment. — An  exception  to  the  final  judg- 
ment, saved  bj  bill  of  exceptions,  is,  in  all  cases  where  the  ti'ial  was  to 
the  court,  essential  to  give  this  court  a  right  to  disturb  the  judgment 
because  of  its  being,  unsupported  by  the  testimony.  Nelson  v.  Jenkins^ 
420. 

Same. — ^In  the  absence  of  an  exception  to  the  judgment  in  a  case  ti-ied 
to  the  court,  errors  alleged  to  have  been  committed  in  determining 
issues  of  fact  will  not  be  considered  on  appeal.  McC umber  v,  Haynes, 
353. 

Same. — An  exception  to  the  judgment  is  essential  to  obtain  a  review 
of  the  case  upon  the  testimony.     Harris  v.  Trading  <fc  Transfer  Co,,  436. 

Authentication  of  Bill. — A  trial  judge  is  without  power  to  autlien- 
ticate  a  bill  of  exceptions  after  expiration  of  the  term,  unless  authorized 
so  to  do  by  order  of  court  made  during  the  term.  The  defect  in  a  bill 
not  so  authenticated  cannot  be  cured  by  a  nunc  pro  tunc  order,  based, 
not  upon  evidence  that  the  order  had  been  made,  but  upon  the  inad- 
vertence of  the  parties  to  procure  signatures  to  the  bills  or  an  extension 
of  time  within  which  they  might  be  presented.    Nelson  v.  Jenkins,  420. 

EXECUTIONS: 

Lien.— Ordinarily,  an  execution  binds  the  property  of  the  judgment 
defendant  from  the  time  when  the  writ  comes  into  the  hands  of  the 
officer.    Doyle  v,  Herod,  257. 

Same — Release. — If,  by  any  act  of  the  judgment  creditor,  an  execu- 
tion in  the  hands  of  an  officer  is  held  for  a  time  unexecuted,  or  without 
attempt  at  execution,  it  is,  during  that  time,  inoperative  as  against 
other  creditors.    16. 

FALSE  REPRESENTATIONS:  See  FRAUD. 

FEES  AND  SALARIES: 

G-ASNI8HMENT — MUNICIPAL  COEPOBATIONS— OFFICERS*  SaLABIES. — 

Although  municipal  corporations  are  by  statute  subject  to  garnishment 
(Mills'  Ann.  Stats.  Supplement,  sec.  2707a),  a  city  is  not  liable  thereto 
in  respect  of  the  salaries  of  its  public  officers.    Lewis  v,  Denver,  328. 

Same. — An  indebtedness  only  can  be  made  the  subject  of  garnish- 
ment, and,  in  order  that  a  liability  may  be  an  indebtedness  within  the 
meaning  of  the  law,  it  must  arise  out  of  contract.    Ib» 
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Justice  op  the  Peace. — The  salary  of  a  justice  of  the  peace  is  pay- 
able out  of  the  fee  fund  only.    Arapahoe  County  v.  Clapp^  161. 

Justice's  Clebk. — The  board  of  county  commissioners  is  not  au- 
thorized to  hire  a  clerk  for  a  justice  of  the  peace,  or  to  pay  one  who 
may  be  hired  by  the  justice.    Ih, 

Same.— The  fact  that  the  board  of  county  commissioners  may  have 
entered  an  order  providing  that  the  compensation  for  the  services  of  one 
acting  as  clerk  for  a  justice  of  the  peace  shall  be  a  specified  sum  per 
month  is  not  itself  effective  for  the  purpose  of  giving  him  a  cause  of  ac- 
tion against  the  county  for  his  services.    lb. 

Salabt  Act — Emoluments. — The  word  **  emoluments,"  as  it  appears 
in  the  salary  act  of  1891,  is  to  be  taken  in  a  general  and  comprehensive 
sense,  so  as  to  embrace  all  proper  receipts  of  the  office  not  included 
within  the  terms  **fees**  or  **  commissions,"  as  generally  defined  and 
understood.  It  does  not  include  interest  on  county  funds  deposited  in 
bank  by  the  county  treasurer.    Arapahoe  County  v.  Hall^  538. 

FENCES: 

Railbo ADS— Negligence. — The  fact  that  the  right  of  way  of  a  rail- 
road company  was  inclosed  by  lawful  fences  does  not  constitute  a  de- 
fense to  an  action  against  the  company  for  negligently  killing  live  stock 
thereon.    Railroad  Co.  v.  Nye,  94. 

FINAL  JUDGMENTS:  See  JUDGMENTS. 

FINDINGS:  See  also  APPELLATE  PRA.CTIOE. 

Findings  op  Fact,  when  Conclusive. — The  findings  of  fact  by  the 
trial  court  upon  conflicting  evidence  will  not  be  disturbed  upon  review. 
Morrison  v.  Bartholomew,  27. 

FIXTURES: 

Landlobd  and  Tenant — Removal  of  Fixtubes. — Generally,  what- 
ever a  tenant  affixes  to  leased  premises  may  be  removed  by  him  during 
the  term,  provided  the  same  can  be  done  without  injury  to  the  free- 
hold.   Ro8S  V,  Campbell,  88. 

Same. — A  tenant  is  not  to  be  deprived  of  his  right  to  remove  fixtures 
placed  by  him  on  the  leased  premises  during  the  term  merely  because 
of  the  fact  that  after  he  had  so  placed  the  fixtures  he  took  a  new  lease,  the 
execution  of  which  was  chosen  as  the  most  convenient  method  of  extend- 
ing the  then  existing  lease.    lb. 

FOREIGN  CORPORATIONS:  See  CORPORATIONS. 

FORFEITURE: 
AoiSTEB^s  Lien— Statutoby  Constbuction. — ^It  is  provided  by  (Jen- 
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oral  Statutes,  sec.  1035  (Mills*  Aoo.  Stats.,  sec.  1514),  that  whenever  the 
keeper  of  a  public  ranch  uses  or  allows  to  be  used,  without  the  consent 
of  the  owner,  any  animal  left  with  him  to  be  ranched  or  fed,  he  shall 
forfeit  to  the  owner  aU  ranch  or  stable  fees  which  may  be  due,  and  an 
additional  sum  for  each  day  such  animal  shall  have  been  used.  Under 
this  provision,  which  is  applicable  only  to  public  agisters,  a  keeper  who 
has  used  some  of  the  animals  Intrusted  to  him  may  nevertheless  retain 
a  lien  upon  those  not  used.    Harper  v.  Lockhart,  430. 

Samb — ^Pbactiob — Offbb  of  Proof.— a  plaintiff  in  replevin,  to  re- 
cover animals  from  an  agister,  who  desires  to  rely  on  the  above-mentioned 
provision  of  the  statute,  is,  under  the  circumstances  of  this  case,  bound 
to  state  the  number  of  animals  used,  and  to  offer  his  proof  for  the  defi- 
nite purpose  of  reducing  the  amount  of  the  lien  which  the  defendant 
would  be  entitled  to  insist  on.    16. 

FRAUD: 

Debtor  aitd  Cbkditor— Fraudulent  Conveyances.— Debtors  have 
the  right  to  perfer  their  creditors  when  there  are  no  outstanding  liens, 
and  if  the  transaction  is  untainted  by  fraud,  the  fact  that  one  creditor 
was  preferred  over  another  gives  the  judgment  creditor  no  legal  cause 
to  complain  nor  right  to  set  aside  the  conveyance.  The  facts  are  re- 
viewed and  held,  while  suggestive  of  fmud,  insufficient  to  warrant  a  re- 
versal of  the  judgment  in  favor  of  the  defendant.     Otis  v.  Rose^  449. 

Deceit — Measure  of  Damages. — Wlien  an  assignment  of  a  claim 
has  been  obtained  by  fraudulent  misrepresentations,  the  assignor  may, 
under  the  circumstances  of  this  case,  recognize  the  ti*ansfer  and  call 
upon  the  assignee  to  respond  in  damages,  the  measure  of  which  is  the 
difference  between  the  value  of  the  thing  assigned  and  the  price  paid 
for  it     Vivian  «.  AUeUy  147. 

Expressions  of  Opinion. — In  the  absence  of  confidential  relations 
between  the  parties,  an  action  for  deceit  cannot  be  predicated  upon  the 
seller's  extravagant  statements  of  the  value  of  the  property  sold,  or  in 
]*espect  of  the  possibilities  or  probabilities  in  connection  therewith. 
Mayo  o.  Wahlgreen^  506. 

Same. — If  M.,  having  an  option  to  purchase  property  at  $100  per  acre, 
should^  to  induce  W.  to  join  him  and  others  in  its  purchase  at  $150  per 
acre,  state  to  W.  that  he  should  **come  in  on  the  ground  floor"  and 
share  equally  with  him  in  the  advantages  resulting  from  the  enterprise 
and  purchase,  and  the  language  was  used  and  understood  by  the  parties 
to  mean  that  they  shpuld  purchase  on  the  same  terms  as  M.,  and  the 
agreement  was  so  understood  and  accepted  by  W.,  the  representation 
would,  upon  proof  of  its  falsity,  be  a  misrepresentation  on  which  an  ac- 
tion of  deceit  might  be  maintained.    Ih. 

False  Representations — Rescission. — To  authorize  the  rescission 
of  a  sale  on  the  ground  of  false  representations  on  part  of  the  purchaser, 
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it  is  not  necessary  that  the  representations  should  have  been  the  sols 
cause  or  even  the  principal  inducement.  It  is  enough  if  they  had  mate- 
rial influence  upon  the  plaintiff,  though  combined  with  other  motives. 
Bell  V.  Kat^fmatiy  260. 

Sams. — The  fraud  for  which  a  contract  may  be  rescinded  must  have 
been  successful  in  deceiving  and  have  been  acted  upon  by  the  party  de- 
ceived,   lb. 

Same. — ^If  a  purchaser  makes  false  representations  as  to  his  ability  to 
pay,  his  property  or  credit,  a  sale  upon  credit  is  void;  and,  as  between 
the  paities,  no  title  passes.    lb. 

Same. — Fraud  renders  all  contracts  voidable,  both  at  law  and  in  equity. 
lb. 

GARNISHMENT: 

Action — Parties. — The  defendsint  deposited  in  a  bank  money  of  the 
intervenor,  whose  agent  he  was,  in  his  (defendant's)  own  name.  The 
bank,  having  been  garnished  as  a  debtor  of  the  defendant,  paid  over, 
under  the  writ,  the  money  so  in  its  hands.  Held^  that  the  creditor  ac- 
quired no  right  to  the  money  as  against  the  actual  owner,  but  that  the 
owner^s  remedy  was  against  him  and  not  against  the  bank.  Latham  v. 
Gregory,  292. 

Same. — An  attachment  creditor  who  fails  to  obtain  judgment  against 
the  defendant  cannot  recover  agaiust  a  garnishee.    16. 

Mechanics*  Liens— Statutory  Construction. — The  statute  does 
not  provide  that  a  garnishment  of  money  due  a  conti-actor  shall  be  invalid 
as  against  the  claim  of  a  subcontractor,  but  only  as  against  his  lien. 
When  the  lien  is  perfected,  a  garnishment  made  while  it  was  inchoate 
would  become  invalid  by  reason  of  the  i-elation  back  of  the  perfected 
lien;  but  if  the  lien  should  never  be  perfected,  the  garnishment  would 
be  effectual.     8chrad»ky  v.  Dunklee,  394. 

Same — Practice. — Upon  the  coming  in  of  an  answer  by  Uie  property 
owner  as  garnishee  of  the  oonti*actor  to  whom  an  indebtedness  is  ad- 
mitted, during  the  period  in  which  subcontractors  may  perfect  liens, 
proceedings  upon  the  garnishment  should  be  suspended  until  it  can  be 
known  whether  they  assert  and  perfect  such  liens.    lb. 

Municipal  Corporations — Officers*  Salaries.— Although  munici- 
pal corporations  are  by  statute  subject  to  garnishment  (Mills*  Ann.  Stats. 
Supplement,  sec.  2707a),  a  city  is  not  liable  thereto  in  respect  of  the  sal- 
aries of  its  public  officers.    Lewis  v.  Denver,  328. 

Same. — An  indebtedness  only  can  be  made  the  subject  of  garnishment, 
and,  in  order  that  a  liability  may  be  an  indebtedness  within  the  mean- 
ing of  the  law,  it  must  arise  out  of  contract.    lb. 

Release. — The  provisions  of  the  code  relating  to  the  release  of  at- 
tached property  in  the  hands  of  the  sheriff  has  no  application  to  money 
in  the  hands  of  a  garnishee.     Schradsky  v.  Dunklee,  394. 
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Sajcb. — ^The  defendaQt  executed  an  undertaking  to  release  money 
from  garnishment,  and,  in  consequence  of  the  undertaking,  the  money 
was  paid  by  the  garnishee  to  the  defendant.  Held,  in  an  action  on  the 
undertaking,  that  in  so  far  as  the  garnishment  was  released  at  all,  the 
manner  in  which  the  garnishee  received  notice  that  it  was  at  liberty  to 
pay  over  the  money  was  immaterial.    lb, 

Samb — ^Voluntas Y  Obligation. — ^An  undertaking  given  by  the  de- 
fendant with  sureties  for  the  purpose  of  releasing  money  in  the  hands 
of  a  garnishee  is  enf  orcible  where,  by  reason  of  its  execution,  the  money 
was  in  fact  paid  over  by  the  garnishee  to  the  defendant    lb. 

HABEAS  CORPUS: 

CoNTBiiPT — JuBiSDiCTiON. — It  scems  that  the  power  of  a  district 
court  or  the  judge  thereof  to  review  proceedings  of  a  county  court  for 
contempt,  upon  habeas  corpus^  is  questionable.     Terry  v.  Wrlyhtj  11. 

HUSBAND  AND  WIFE: 

Alimony  Pendente  Lite  —  Sep  abate  Maintenance. — Alimony 
pendente  lite  may  be  allowed  in  an  action  by  a  wife  against  her  husband 
for  separate  maintenance.    Dye  v.  Bye,  320. 

Same — Statutory  Construction. — The  act  of  1893,  providing  that 
any  person  living  in  this  state  who  shall  wilfully  neglect  to  provide  sup- 
port for  his  wife  may  be  adjudged  guilty  of  a  misdemeanor,  does  not 
affect  the  genei'al  powers  of  a  court  of  equity  to  entertain  suits  to  com- 
pel a  husband  to  pay  alimony  consistent  with  his  condition  in  life,  and 
reasonable  for  the  maintenance  of  his  wife  or  his  family  or  both.    16. 

CHATrsL  MoBTG AGE— Ratification  op  Husband's  Act. — A  hus- 
band executed  a  promissory  note  and  a  chattel  mortgage  on  his  wife's 
goods  to  secure  its  payment.  The  wife  refused  to  sign  the  mortgage  or 
to  recognize  it  in  any  way.  However,  she  furnished  money  with  which 
her  husband  paid  one  month's  interest  on  the  note.  Held^  that  her  fur- 
nishing such  money  neither  estopped  her  to  dispute  the  validity  of  the 
mortgage  nor  established  a  ratification  of  her  husband's  act  in  mortgag- 
ing the  property.  In  order  to  establish  such  a  ratification,  not  only 
full  knowledge  on  her  pai*t  must  be  shown,  but  an  intention  to  ratify 
and  adopt  the  transaction.    Prall  v,  Richards^  165. 

IMMATERIAL  ERROR: 

Admission  of  Evidence. — Unless  it  can  be  seen  that  rulings  exclud- 
ing evidence  operated  to  the  prejudice  of  the  appellant,  or  that  its  ad- 
mission would  have  produced  a  different  result,  they  will  not,  even 
though  erroneous,  constitute  a  ground  for  reversaL  Bankin  v.  Under- 
woodj  158. 

Same. — The  juiy  found,  in  an  action  on  a  lease  for  rent,  that  no  rent 
was  due  on  the  first  day  of  a  certain  month,  and  that  on  or  about  that 
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day  the  defendant  was  evicted.  The  proof  was  that  by  the  terms  of  the 
lease  the  rent  was  payable  in  advance  on  the  first  day  of  every  month, 
and  that  the  eviction  occurred  on  the  second  day.  Held,  that  while  the 
finding  may  have  been  erroneous,  the  error  was  harmless.  If  the 
month's  rent  bad  been  paid,  it  could  have  been  recovered  by  the  tenant 
by  reason  of  the  eviction.    Hyman  r.  Jockey  Club  Co.,  299. 

Instbuctions. — ^If,  although  the  trial  court  used  language  in  an  in- 
struction subject  to  criticism,  the  entire  charge,  considered  as  a  whole, 
shows  that  the*  jury  was  not  improperly  advised  as  to  any  material 
point,  the  error  is  immaterial.    Pickett  v.  Handy,  357. 

INJUNCTION  BONDS: 

Pabties  to  Action  on  Injunction  Bond. — At  the  suit  of  certain  tax- 
payers against  the  board  of  county  commissionei-s  and  the  county  treas- 
urer, an  injunction  was  issued  resti-aining  the  defendants  from  paying 
a  demand  of  W.  out  of  the  public  funds,  but  was  afterwards  dissolved. 
W.  had  not  been  made  a  party  defendant  to  the  injunction  suit,  neither 
was  he  named  in  the  bond  given  therein.  Held  that,  if  it  should  be 
made  to  appear  by  apt  averments  of  fact  and  proof  that  his  relation  to 
the  injunction  suit  was  such  as  to  entitle  him  to  the  benefit  of  the  un- 
dertaking, and  that  he  was  the  only  person  injured  by  the  injunction, 
the  damages  sustained  by  him  might  be  considered  as  having  been  sus- 
tained by  the  judgment  defendants,  and  recovei*able  in  their  names  for 
his  benefit.    Shertnan  v.  Logan  County,  154. 

INJUNCTIONS: 

DiscBETiON— Cloud  on  Title.— It  seems  that  the  granting  of  an 
injunction  to  restrain  a  sale  of  real  estate  under  execution  to  prevent 
the  casting  of  a  cloud  upon  the  plaintiffs  title  is  disci-etionary  with  the 
court.    Crawford  v.  Lamar,  83. 

Same. — Where  there  is  no  question  as  to  the  plaintiffs  title,  an  in- 
junction may  be  granted  to  restrain  a  sale  under  execution  which  would 
operate  to  cast  a  cloud  upon  that  title,  but  where  there  are  serious 
doubts  as  to  such  title  an  injunction  should  be  denied.    lb. 

Remedy  at  Law,,when  Adequate. — Injunction  does  not  lie  to  re- 
strain a  school  board  from  discharging  a  teacher.  If  wrongfully  dis- 
missed, the  teacher's  remedy  is  in  an  action  for  damages.  School 
District  V,  Carson,  6. 

INSTRUCTIONS: 

IMMATBBIAL  Ebbob. — If,  although  the  ti*ia1  coui<t  used  language  in 
an  instruction  which  was  subject  to  criticism,  the  entire  charge,  con- 
sidered as  a  whole,  shows  that  the  jury  was  not  improperly  advised  as 
to  any  material  point,  the  error  is  immaterial.    Pickett  v.  Handy,  357. 

Inconsistent  Pbacticb. — ^Where  the  court  below  had  properly  in- 
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structed  the  jury  on  the  hypothesis  of  the  plaintiff,  and  also  given  other 
instractions  requested  by  the  defendant  upon  a  different  hypothesis, 
whereby  an  inconsistency  or  want  of  harmony  in  the  instructions  was 
introduced,  the  objection  that  the  instructions  were  inconsistent  is  not 
available  to  the  defendant     Denver  v,  Jlickey^  137. 

Insurance  Policy. — A  policy  of  insurance  was,  without  written  ap- 
plication therefor,  issued  on  inspection  of  the  property  by  the  insurance 
agents,  who  determined  the  amount  of  risk  they  were  willing  to  take. 
The  court  below,  in  an  action  on  the  policy,  instructed  the  jury  that 
the  assured  was  required  to  state  fairly  and  fully  the  facts  in  regard  to 
the  risk,  and  that  any  fraudulent  concealment  of  such  facts  or  overvalu- 
ation would  avoid  the  policy.  Ueld^  that  while  the  instruction  states 
the  true  rule  wherever  there  was  a  written  application,  it  ought  not  to 
have  been  given  where  no  such  application  was  made.  StrauHs  o.  Insur" 
ance  Co,,  386. 

Malicious  Pkosecutiox. — An  instruction  in  an  action  for  malicious 
prosecution  which  holds  the  plaintiff  responsible  for  a  report  made  by 
some  other  person  assuming  to  act  in  his  behalf,  which  was  neither  au- 
thorized nor  ratified  by  him,  is  bad;  but  if,  notwithstanding  the  misdi- 
rection, a  verdict  supported  by  the  evidence  be  found  for  the  plaintiff, 
it  will  be  accepted  as  conclusive  of  the  facts  upon  review.  Mercantile 
Co.  V,  Kyes,  190. 

Practice. — Instructions  upon  a  state  of  facts  concerning  which  there 
is  no  evidence  should  not  be  given,  and,  if  given,  may  constitute  revers' 
Ible  error.     Railroad  Co.  v.  Pilgrim,  86. 

Same. — The  giving  of  inconsistent  instructions  is  erroneous.  Strauss 
V.  Insurance  Co,,  386. 

Same. — Instructions  requested  which  are  only  elaboi-ations  of  propo- 
sitions plainly  stated  in  othero  given  may  be  properly  refused.  Bail- 
road  Co,  V,  Nye,  94. 

Same. — Instructions  inapplicable  to  the  case  made  by  the  evidence 
should  not  be  given.     Strauss  v.  Insurance  Co.,  386. 

Same. — Unless  it  appears  by  the  record  that  the  instructions  giveu 
were  objected  to  at  the  time  of  the  trial,  they  are  not  assignable  as 
error.     Outcalt  v,  Johnston,  519.  » 

Specific  Questions  to  Jury— Discretion. —The  matter  of  submit- 
ting specific  interrogatories  to  be  answered  by  the  jury  in  an  action  ton 
damages  is  so  largely  in  the  discretion  of  the  trial  court  that  its  refusal 
to  put  such  a  question  cannot  be  assigned  as  error.  Railroad  Co,  v^ 
Pilgrim,  86. 

INSURANCE: 

Application. — A  policy  of  insurance  was,  without  written  applica- 
tion therefor,  issued  on  Inspection  of  the  property  by  the  insurance 
agents,  who  determined  the  amount  of  risk  they  were  willing  to  take. 
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The  court  below,  in  ao  action  on  the  policy,  instructed  the  jury  that 
tlie  assured  was  required  to  state  fairly  and  fully  the  facts  in  regard  to 
the  risk,  and  that  any  fraudulent  concealment  of  such  facts  or  overval- 
uation would  avoid  the  policy.  Heldy  that  while  the  instruction  states 
the  true  rule  wherever  there  was  a  written  application,  it  ought  not  to 
have  been  given  where  no  such  application  was  made.  Strauss  v.  Insur^ 
ance  Co.,  386. 

Conditions— Agent's  Enowlkdoe. — If,  as  a  matter  of  fact,  the  agent 
of  the  insured  was  fully  advised  as  to  the  existence  of  other  insurance 
on  the  property  prior  to  the  completion  of  the  contract  of  insurance  on 
which  this  action  was  brought,  the  fact  that  there  was  other  insurance 
will  not  constitute  a  defense, — a  condition  in  the  contract  that  the  pol- 
icy should  be  void  in  case  the  assured  had  other  insurance  on  the  prop- 
erty to  the  contrary  notwithstanding.     Ih, 

Contract  Construed. — The  policy  contained  a  condition  which  re- 
cited that  it  was  a  part  of  the  consideration  and  basis  of  the  rate  of 
premium  that  the  company  should  not  be  liable  in  an  amount  greater 
than  three  fourths  of  the  cash  value  of  the  property  described,  or  its 
pro  rata  proportion  of  the  three  fourths  in  case  of  other  insurance. 
This  clause  followed:  **  Total  insurance  permitted  is  hereby  limited  to 
three  fourths  of  the  cash  value  of  the  property  herein  described,  and  to 
be  concurrent  herewith.''  Held,  that  it  operated  to  express  consent 
that  the  assured  might  carry  other  insurance  on  the  property  within  the 
limitation  stated.    lb. 

Same. — Where  there  are  two  possible  constructions  of  a  contract,  all 
doubtful  provisions  of  insurance  policies  must  be  construed  most  favor- 
ably to  the  insured,    lb. 

Estoppel. — One  who,  as  agent  of  a  foreign  insurance  company,  has 
collected  its  money  is,  when  called  on  to  account,  estopped  to  challenge 
its  right  to  transact  the  business  out  of  which  the  demands  collected 
accrued;  and  so,  also,  are  the  sureties  upon  his  bond  conditioned  for 
the  payment  of  the  moneys  so  collected.     Insurance  Co.  v.  Rogers,  121. 

Evidence. — A  copy  of  a  report  by  insurance  agents  of  their  daily 
business  made  to  their  priucipal  is  not  admissible  in  evidence  to  corrob- 
orate their  testimony  that  they  were  without  knowledge  of  other  in- 
surance on  the  property  at  the  time  they  issued  the  policy  sued  on. 
Strauss  v.  Insurance  Co.,  388. 

FoBEiON  Corporations — Contracts.— A  contract  made  in  this  state 
by  a  foreign  corporation  without  first  having  complied  with  the  require- 
ments of  law  as  to  the  filing  of  certificates,  etc.,  is  valid.  The  only  pen- 
alty prescribed  by  statute  for  a  failure  to  file  such  certificates  U  • 
personal  liability  upon  the  officers,  etc.,  of  the  corporation  in  d^aolt 
Insurance  Co.  v.  Rogers,  121. 

Same. — Whether  the  legislation  whereby  an  insurance  <to|Mtttment 
was  created,  and  an  agent  designated  on  whom  process  miglttbe  served. 
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repealed  the  antecedent  statutes  which  prohihited  foreign  corporations 
from  doing  business  in  this  state  without  having  first  filed  a  certificate 
and  designated  an  agent,  considered,  but  not  decided.    lb, 

INTEREST: 

Dam AOE8. — The  circumstances  of  this  case  seem  to  bring  it  within 
the  exception  to  the  rule  that  in  the  absence  of  a  statute  permitting  in- 
terest to  be  recovered,  it  may  not  generally  form  a  part  of  the  damages 
which  the  injured  party  may  recover.    Mayo  v.  Wahlgreen,  506. 

Relief  Demanded— Pbactice. — Where  there  were  two  defendants, 
one  of  whom  answered  and  one  did  not,  and  the  complaint  did  not  de- 
mand judgment  including  interest  on  the  debt  alleged  to  be  due,  a  judg- 
ment allowing  interest  is,  to  that  extent,  erroneous.  But  this  error  may 
be  cured  on  review  by  a  modification  of  the  judgment.  Pickett  v. 
Handy ^  357. 

INTERVENTION: 

Practice.— An  intervention  filed  after  the  defendant's  default  had 
been  set  aside  and  before  the  trial  of  the  issues  in  the  main  case,  is  in 
apt  time.    Latham  c.  Gregory^  292. 

IRRIGATING  DITCHES: 

Public  Lands. — The  act  of  congress  of  March  3,  1891,  relating  to 
irrigating  ditches  and  reservoii*s  upon  the  public  domain,  applies  only 
to  vacant  and  unoccupied  land,  and  in  no  way  affects  rights  which  had 
attached  previous  to  its  passage.    Nippel  v,  Forker^  106. 

Right  of  Way. — The  right  of  way  for  an  irrigating  ditch  may  be  ac- 
quired by  contract  between  the  parties,  by  condemnation  proceedings, 
or  by  the  gratuitous  license  of  the  land  owner.  In  either  case,  after 
entry  and  expenditure  of  money,  the  right  is  irrevocable.  After  entry 
under  a  license  and  construction  of  the  ditch,  the  license  operates  as  an 
irrevocable  grant     De  Oraffenrled  v.  Savage,  131. 

IRRIGATION:  See  WATER  RIGHTS. 

JUDGES: 

Liability  of. — Judges  of  superior  courts  are  not  liable  in  damages 
for  official  acts  at  the  suit  of  private  parties,  even  though  the  acts  com- 
plained of  exceed  their  jurisdiction.     Terry  v,  Wright,  11. 

JUDGMENT: 

Amendment  of  Record. — The  tiial  court,  upon  an  application  to 
correct  an  erroneous  entry  of  record  so  as  to  make  it  express  the  judg- 
ment which  was  in  fact  rendered,  may  proceed  on  evidence  satisfactory 
to  itself,  whether  oral  or  documentary,  record  or  otherwise.  People  ex 
rel,  V,  County  Court,  41. 
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Same. — Clerical  errors  in  the  record  of  a  judgment  may  be  corrected 
at  a  subsequent  term  by  an  amendment  of  the  i*ecord.    Ih. 

Same — Cebtiobabi. — Certiorari  lies  from  the  district  court  to  the 
county  court  to  review  a  proceeding  subsequent  to  linal  judgment  cul- 
minating an  amendment  of  the  record  of 'the  same,  whei-e  the  jurisdic- 
tion of  the  latter  court  to  make  the  amendatory  order  is  challenged, 
and  the  parties  are  otherwise  remediless.     lb. 

CoN8TABLE*s  BoND. — The  judgment  in  an  action  on  a  constable's 
bond  must  be  for  the  full  penalty  thereof,  and  it  is  for  the  benefit  not 
only  of  the  person  on  whose  relation  the  suit  was  brought,  bat  of  all 
others  who  are,  or  may  become,  interested  in  the  enforcement  of  the 
bond.     Taylor  v.  Blyth,  81. 

Final  Judgment. — An  order  denying  a  motion  to  reinstate  an  acUon 
which  has  been  dismissed  is  not  a  judgment  from  which  an  appeal  may 
be  taken  or  to  which  a  writ  of  eiTor  lies.     Green  «.  Hughes^  61. 

Interest. — ^Where  there  were  two  defendants,  one  of  whom  answered 
and  one  did  not,  and  the  complaint  did  not  demand  judgment  including 
interest  on  the  debt  alleged  to  be  due,  a  judgment  allowing  interest  is, 
to  that  extent,  erroneous.  But  this  eiTor  may  be  cured  on  review  by  a 
modification  of  the  judgment     Pickett  v.  Handy ^  357. 

Modification  on  Appeal. — Under  the  circumstances  of  this  case, 
the  decree  should  have  completely  settled  the  lights  of  the  parties,  but 
such  judgment  as  ought  to  have  been  entered  in  the  court  below  may 
be  entered  here  on  appeal.    McC umber  v.  HayneSy  353. 

Parties. — Unless  a  defense  has  been  sustained  to  an  action  on  a 
promissory  note,  the  law  fixes  the  liabilities  of  the  parties.  Each  and  all 
are  liable  in  solidOy  and  but  one  judgment  should  be  entered.  Cooper 
tj.  Bank,  169. 

Same — Judgment  on  the  Pleadings. — Unless  there  is  an  admission 
by  the  plaintiff  of  some  fact  which  renders  a  recovery  impossible,  or  the 
claim  is  such  that  no  legal  recovery  could  be  had,  judgment  for  the 
defendant  upon  the  pleadings  is  not  allowable.    Harris  v.  Harris,  211. 

Same. — Where  the  statement  of  a  good  cause  of  action  is  informal  or 
defective,  but  the  defect  is  such  as  may  be  cured  by  amendment,  judg- 
ment upon  the  pleadings  against  the  plaintiff  is  not  warranted.     lb. 

JUDICIAL  NOTICE: 

Ordinances — ^Evidence. — ^A  prosecution  to  recover  a  penalty  for  the 
violation  of  a  city  ordinance  is  a  civil  action,  subject  to  the  rules  gov- 
erning civil  suits.  The  existence  of  an  ordinance  cannot  be  judicially 
noticed  at  a  trial  on  appeal,  but  must  be  proved  by  the  prosecution  as 
a  part  of  its  case.    Mcintosh  v.  Pueblo,  460. 

JURISDICTION: 
Administration — Remotal. — The  court's  jurisdiction  to  remove  an 
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administrator  is  limited  to  the  causes  enumerated  in  the  statute.    It 

has  no  discretionary  power.    Miller  v,  Hider,  50. 

Administbatob  De  Bonis  Non. — The  validity  of  the  appointment  of 
an  administrator  de  bonis  non  is  not  affected  by  the  fact  that  the  first 
administrator  was  appointed  before  the  expiration  of  the  time  in  which 
those  having  a  preferred  right  to  administer  are  allowed  by  law  to  make 
application  for  letters,  especially  when  the  irregularity  of  such  improvi- 
dent appointment  has  been  waived  by  the  acquiescence  of  those  who 
had  a  preferred  right.    lb. 

Bill  op  Exceptions— Authentication. — A  trial  judge  is  without 
power  to  authenticate  a  bill  of  exceptions  after  expiration  of  the  term, 
unless  authorized  so  to  do  by  order  of  court  made  during  the  term. 
The  defect  in  a  bill  not  so  authenticated  cannot  be  cured  by  a  nunc  pro 
tunc  order,  based,  not  upon  evidence  that  the  order  had  been  made, 
but  upon  the  inadvertence  of  the  parties  to  procure  signatures  to  the 
bills  or  an  extension  of  time  within  which  they  might  be  presented. 
Nelson  v,  Jenkins^  420. 

Costs — Custodian. — No  contract  made  by  the  officer  with  the  custo- 
dian for  the  payment  to  him  of  a  fixed  sum  in  consideration  of  his  ser- 
vices is  binding  upon  the  parties  to  the  suit.  The  court  in  which  the 
action  is  pending  has  exclusive  jurisdiction  to  determine  what  costs 
are  chargeable  on  account  of  the  custodian* s  appointment  and  services. 
Edinger  v,  Thomas^  151. 

County  Courts. — County  courts  are  superior  courts  of  general  juris- 
diction.    Terry  v.  Wright^  11. 

Same — Contempt. — Independent  of  the  statute,  county  courts  have 
inherent4)ower  to  punish  for  contempt.    lb. 

Equity. — The  plaintiff  having  brought  the  defendant  into  a  court  of 
equity,  where,  in  self-defense,  the  defendant  was  compelled  to  set  up 
the  facts  constituting  its  title,  he  will  not  be  permitted,  on  app>3al,  to 
change  holds  by  challenging  the  court*s  jurisdiction  on  the  ground  that 
there  was  an  adequate  remedy  at  law  to  settle  the  rights  of  the  parties. 
When  the  court* s  equitable  jurisdiction  has  been  invoked,  and  the 
parties  have  submitted  themselves  thereto,  a  proper  decree  may  be  ren- 
dered, notwithstanding  the  plaintiff  may  have  had  an  adequate  remedy 
at  law.     Strousse  v.  Bank^  478. 

Habeas  Cobpus.— It  seems  that  the  power  of  a  district  court  or  the 
judge  thereof  to  review  proceedings  of  a  county  court  for  contempt, 
upon  habeas  corpus,  is  questionable.     Terry  «.  Wrighty  11. 

Justice  of  the  Peace — Chanoe  of  Venue. — Upon  change  of  venue, 
the  cause  must  be  transferred  to  the  nearest  justice,  otherwise  the  one 
to  whom  it  is  sent  will  be  without  jurisdiction.  Otero  County  «.  Hoff- 
mire,  626. 

Same. — When  the  venue  has  been  ordered  changed,  and  the  cause 
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bas  been  transferred  to  one  who  is  not  the  nearest  justice  of  the  peace, 

it  should  be  returned  to  the  justice  from  whom  it  came.    lb. 

Same — Appeal. — ^A  defendant  against  whom  judgment  has  been 
entered  by  a  justice  of  the  peace,  on  change  of  venue,  but  without  juris- 
diction by  reason  of  his  not  having  been  the  justice  nearest  the  one 
granting  the  order,  may  appeal  to  the  county  court,  and  on  special 
appearance  obtain  a  dismissal  of  the  action.    lb. 

Practice. — Jurisdiction,  the  want  of  which  may  be  raised  at  any 
time,  is  the  general  jurisdiction  of  the  court  over  the  subject-matter  of 
the  action.     Strousse  v.  Bank^  478. 

JURY: 

Credibility  op  Witnesses. — The  jury  are  the  judges  of  the  credi- 
bility of  the  witnesses;  and  in  determining  this,  they  may  consider  the 
situation  of  the  witnesses  and  the  circumstances  in  regard  to  the  con- 
troversy which,  in  human  experience,  are  known  to  affect  perception, 
memory  and  judgment.    Bell  v.  Kaufman,  259. 

JUSTICE  OF  THE  PEACE: 

Constitutional  Officer. — A  justice  of  the  peace  is  a  constitutional 
officer  whose  term  of  office  can  neither  be  abridged  nor  lengthened 
unless  he  subjects  himself  to  the  other  penalties  prescribed  by  law. 
Chapman  v.  The  People,  268. 

Jurisdiction — Change  of  Venue. — Upon  change  of  venue,  the  cause 
must  be  transferred  to  the  nearest  justice,  otherwise  the  one  to  whom 
it  is  sent  will  be  without  jurisdiction.     Otero  County  p.  Hoffmire^  526. 

Same. — When  the  venue  has  been  ordered  changed,  and  the  cause  has 
been  transferred  to  one  who  is  not  the  nearest  justice  of  the  peace,  it 
should  be  returned  to  the  justice  from  whom  it  came.     lb. 

Same — Practice  on  Appeal. — A  defendant  against  whom  judgment 
has  been  entered  by  a  justice  of  the  peace,  on  change  of  venue,  but 
without  jurisdiction  by  reason  of  his  not  having  been  the  justice  near- 
est the  one  granting  the  order,  may  appeal  to  the  county  court,  and  on 
special  appearance  obtain  a  dismissal  of  the  action.  A  ruling  by  the 
county  court  denying  the  application  is  reviewable  on  appeal.     lb. 

Salaries. — The  salary  of  a  justice  of  the  peace  is  payable  out  of  the 
fee  fund  only.    Arapahoe  County  v.  Clapp,  161. 

Same — Justice's  Clerk. — The  board  of  county  commissioners  is  not 
authorized  to  hire  a  clerk  for  a  justice  of  the  peace,  or  to  pay  one  who 
may  be  hired  by  the  justice.    lb. 

Same. — The  fact  that  the  board  of  county  commissioners  may  have 
entered  an  order  providing  that  the  compensation  for  the  services  of 
one  acting  as  clerk  for  a  justice  of  the  peace  shall  be  a  specified  sum 
per  month  is  not  itself  effective  for  the  purpose  of  giving  him  a  cause 
of  action  against  the  county  for  his  services.    lb. 
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Apfubtenances. — The  defendant  in  error  and  others  executed  and 
delivered  to  the  assignor  of  the  plaintiff  in  error  the  following  contract: 
**  We,  the  undersigned,  agree  to  pay  each  the  sum  set  opposite  his  name, 
*  *  *  yearly  in  advance  to  Samuel  D.  Hunter,  or  his  assigns,  in  consid- 
eration that  said  Hunter  and  assigns  give  a  lease  to  the  United  States 
government  of  the  room  now  occupied  by  the  post  office  in  Park  Place, 
Greeley,  for  the  use  of  the  post  office  for  the  term  of  five  years,  at  a 
lower  rate  of  rent  than  an  adequate  compensation  for  said  premises,  to 
the  end  that  the  post  office  in  Greeley  may  be  kept  in  its  present  loca- 
tion for  the  better  accommodation  of  its  patrons.*'  The  assignor  of  the 
plaintiff  in  error  performed  his  part  of  the  agreement.  Heldy  that  the 
contract  did  not  create  the  relation  of  landlord  and  tenant  between  the 
parties  thereto,  and  that  the  right  to  receive  payments  thereunder  was 
not  appurtenant  to  the  land  upon  which  the  post  office  was  located  and 
did  not  pass  by  a  deed  conveying  the  premises.     Sanborn  v.  Bank,  245. 

Covenants — Release. — After  breach  of  covenant  to  pay  rent  by  a 
lessee,  the  covenant  may  be  waived  by  the  parties  by  a  new  parol  agree- 
ment in  respect  of  the  amount  of  rent,  and  the  new  contract  and  con- 
tinuing tenancy  will  be  a  sufficient  consideration  for  the  new  promise. 
Hyman  r.  Jockey  Club  Co.,  299. 

Eviction. — If  a  lessor  wrongfully  deprives  a  tenant  of  the  whole  or 
any  part  of  the  premises,  the  tenant  is  discharged  from  the  whole  rent 
until  the  possession  is  restored.    lb. 

Same. — ^An  actual  expulsion  of  the  tenant,  or  an  intentional  disturb- 
aaee  bythe  landlord  which  so  seriously  disturbs  the  tenant's  possession 
M  to  compel  an  abandonment  of  the  possession  by  him,  or  which  de- 
prives him  of  their  beneficial  enjoyment,  amounts  to  an  eviction.     lb. 

Fixtures. — Generally,  whatever  a  tenant  affixes  to  leased  premises 
may  be  removed  by  him  during  the  term,  provided  the  same  can  be 
done  without  injury  to  the  freehold.     Ross  p.  Campbell,  38. 

Same. — A  tenant  is  not  to  be  deprived  of  his  right  to  remove  fixtures 
placed  by  him  on  the  leased  premises  during  the  term  merely  because 
of  the  fact  that  after  he  had  so  placed  the  fixtures  betook  a  new  lease, 
the  execution  of  which  was  chosen  as  the  most  convenient  method  of 
extending  the  then  existing  lease.    lb. 

Lease — Construction. — The  lessee  went  into  possession  under  a 
written  lease,  for  a  term  of  five  years,  which  recited  that  it  was  renew- 
able from  time  to  time,  at  the  election  of  the  lessee,  at  an  annual  rental 
specified,  and  that  any  indebtedness  by  the  lessor  to  the  lessee  should 
stand  as  an  offset  against  rent  due  or  to  become  due.  The  lessee  re- 
mained in  possession  several  years  after  expiration  of  the  term  with  the 
consent  of  the  lessor,  but  witliout  a  renewal  of  the  lease.  Held,  that 
his  occupancy  after  expiration  of  the  term  was  that  of  a  tenant  from 
year  to  year:  and  that  the  fact  that  the  lessor  was  indebted  to  him  in 
an  amount  exceeding  the  rent  did  not  defeat  the  right  of  the  assignee 
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of  the  lessor  to  recover  possession  on  the  ground  of  nonpayment  of  rent 
accruing  after  the  tenant  had  notice  of  the  assignee's  acquisition  of 
title.     Strou88e  v.  Banky  478. 

Rent— Remedy — ^EvicrriON. — ^The  jury  found,  in  an  action  on  a  lease 
for  rent,  that  no  rent  was  due  on  the  first  day  of  a  certain  month,  and 
tliat  on  or  about  that  day  the  defendant  was  evicted.  The  proof  was 
that  by  the  terras  of  the  lease  the  rent  was  payable  in  advance  on  the 
first  day  of  every  month,  and  that  the  eviction  occurred  on  the  second 
day.  Held,  that  while  the  finding  may  have  been  erroneous,  the  error 
was  harmless.  If  the  month's  rent  had  been  paid,  it  could  have  been 
recovered  by  the  tenant  by  reason  of  the  eviction.  Hyman  v.  Jockey 
Club  Co.,  299. 

LICENSES: 

LiQUOB  Tbafpic. — ^Exclusive  jurisdiction  is  given  to  cities  and  towns 
to  prohibit  the  sale  of  liquor  within  their  limits  and  for  a  distance  of 
one  mile  beyond.  Held,  in  a  case  where  the  defendant  was  found  guilty 
of  selling  liquor  in  violation  of  an  ordinance  of  a  town  within  the  speci- 
fied distance  of  that  town  and  another,  but  not  within  the  limits  of 
either,  when  he  neither  pleaded  nor  proved  possession  of  a  license  from 
the  adjacent  town,  the  conviction  must  be  upheld.  Mesketo  v.  High- 
lands, 255. 

Same. — It  seems  that  the  selling  of  liquor  at  a  place  within  the  one 
mile  limit  of  two  towns,  but  not  within  the  corporate  limits  of  either, 
is,  without  a  license  from  both,  unlawful.     lb. 

Same. — A  county  license  to  sell  liquor  is  not  available  as  a  defense  to 
a  prosecution  for  selling  in  violation  of  a  town  ordinance.    lb* 

LIENS: 

Agister's  Lien — Forfeiture — Statutory  Construction. — It  is 
provided  by  General  Statutes,  sec.  1035  (Mills'  Ann.  Stats.,  sec.  1514), 
that  whenever  the  keeper  of  a  public  ranch  uses  or  allows  to  be  used, 
without  the  consent  of  the  owner,  any  animal  left  with  him  to  be 
ranched  or  fed,  he  shall  forfeit  to  the  owner  all  ranch  or  stable  fees 
which  may  be  due,  and  an  additional  sum  for  each  day  such  animal 
shall  have  been  used.  Under  this  provision,  which  is  applicable  only  to 
public  agisters,  a  keeper  who  has  used  some  of  the  animals  intrusted  to 
him  may  nevertheless  retain  a  lien  upon  those  not  used.  Harper  v. 
Lockhart,  430. 

Same — ^Practice — Offer  of  Proof. — A  plaintiff  in  replevin,  to  re- 
cover animals  from  an  agister,  who  desii-es  to  rely  on  the  above-mentioned 
provision  of  the  statute,  is,  under  the  circumstances  of  this  case,  bound 
to  state  the  number  of  animals  used,  and  to  offer  his  proof  for  the  defi- 
nite purpose  of  reducing  the  amount  of  the  lien  which  the  defendant 
would  be  entitled  to  insist  on.    lb. 
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Execution. — Ordinarily,  an  execution  binds  the  property  of  the  judg« 
ment  defendant  from  the  time  when  the  writ  comes  into  the  hands  of 
the  officer.    Doyle  v.  Herod^  257. 

Same. — If,  by  any  act  of  the  judgment  creditor,  an  excution  in  the 
hands  of  an  officer  is  held  for  a  time  unexecuted,  or  without  attempt  at 
execution,  it  is,  during  that  time,  inoperative  as  against  other  credit- 
ors,   lb. 

LIMITATIONS:  See  STATUTE  OF  LIMITATIONS. 

LIQUOR  TRAFFIC: 

Licenses.— Exclusive  jurisdiction  is  given  to  cities  and  towns  to  pro- 
hibit the  sale  of  liquor  within  their  limits  and  for  a  distance  of  one 
mile  beyond.  Held,  in  a  case  where  the  defendant  was  found  guilty  of 
selling  liquor  in  violation  of  an  ordinance  of  a  town  within  the  specified 
distance  of  that  town  and  another,  but  not  within  the  limits  of  either, 
when  he  neither  pleaded  nor  proved  possession  of  a  license  from  the  ad- 
jacent town,  the  conviction  must  be  upheld.    Meskew  r.  Highlands,  255. 

Same. — A  county  license  to  sell  liquor  is  not  available  as  a  defense  to 
a  prosecution  for  selling  in  violation  of  a  town  ordinance.    16. 

Same. — It  seems  that  the  selling  of  liquor  at  a  place  within  the  one 
mile  limit  of  two  towns,  but  not  within  the  corporate  limits  of  either, 
is,  without  a  license  from  both,  unlawful.    lb. 

LIVE  STOCK: 

Regulations  as  to  Tbanspobtino  Cattle. — The  regulations  pro- 
mulgated by  the  secretary  of  agriculture,  for  the  suppression  of  diseases 
among  cattle,  are  ineffective  unless  a  state  or  territory  interested  in 
their  application  should  determine  to  co(>perate  with  him  in  their  en- 
forcement   Mullen  V,  Beef  Co.,  497. 

Same. — After  cattle  have  become  domiciled  in  a  state,  their  manage- 
ment is  to  be  regulated  by  state  laws  and  not  by  act  of  congress,    lb. 

MALICIOUS  PROSECUTIONS: 

Advice  op  Counsel — Quantum  op  Pboop. — To  entitle  the  defend- 
ant in  an  action  for  malicious  prosecution  to  the  protection  which  the 
advice  of  counsel  affords,  the  proof  must  show  what  facts  were  com- 
municated to  him,  so  that  it  may  be  seen  whether  their  presentation 
was  full  and  fair.    Mercantile  Co,  u.  Kyea,  190. 

Evidence. — The  fact  that  a  criminal  prosecution  was  commenced  for 
the  purpose  of  compelling  the  payment  of  a  debt  is  very  strong  evidence 
of  malice  on  part  of  the  defendant,  but  not  conclusive.  Williams  v. 
Eyes,  220. 

Instbuctions. — An  instruction  in  an  action  for  malicious  prosecution 
which  holds  the  plaintiff  responsible  for  a  report  made  by  some  other 
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person  assuming  to  act  in  his  behalf,  which  was  neither  aathorized  nor 
ratified  by  him,  is  bad;  but  if,  notwithstanding  the  misdirection,  a  ver- 
dict supported  by  the  evidence  be  found  for  the  plaintiff,  it  will  be 
accepted  as  conclusive  of  the  facts  upon  review.  Mercantile  Co.  v, 
Kyea,  190. 

Pbobablb  Cause. — Probable  cause  is,  in  an  action  for  malicious 
prosecution,  a  mixed  question  of  law  and  fact,  to  be  submitted  to  the 
jury  under  proper  instructions.     Williams  v.  Kyes^  220. 

Same. — Where  there  is  a  question  of  fact  as  to  the  existence  of  prob- 
able cause,  the  court  should,  upon  proper  request,  collate  the  evidence 
and  tell  the  jury  what  facts,  if  found  to  be  true,  constitute  probable 
cause.    lb. 

Same. — Probable  cause  sufficient  to  exonerate  the  prosecutor  from 
liability  does  not  depend  upon  the  actual  state  of  the  case  in  point  of 
fact,  but  upon  the  honest  and  reasonable  belief  of  the  party  commenc- 
ing the  prosecution.    Mercantile  Co.  v.  Kyes^  190. 

Same — Pleading. — In  a  complaint  for  malicious  prosecution,  want 
of  probable  cause  may  be  alleged  generally.    lb. 

MANDAMUS: 

Function. — The  proper  function  of  mandamus  is  merely  to  compel 
action  and  coerce  the  pei*formance  of  a  preexisting  duty.  Gcu  Co.  v. 
Leadville,  400. 

Public  Offices. — Mandamus  lies  at  the  petition  of  a  private  citizen 
as  a  part  of  the  general  public  to  compel  the  performance  of  a  duty  on 
part  of  a  public  officer  which  the  officer  is  obligated  to  perform  in  the 
discharge  of  the  functions  of  his  office  and  in  which  the  public  gener- 
ally is  interested.     Chapman  v.  The  People^  268. 

Same. — The  writ  of  mandamus  cannot  be  invoked  for  the  purpose  of 
compelling  an  officer  to  accept  office,  nor,  it  seems,  to  prevent  him  from 
doing  those  things  which  amount  to  a  vacation  of  his  office.    lb. 

Same — Justice  of  the  Peace. — If,  according  to  the  terms  of  the 
statute,  the  office  of  a  justice  of  the  peace  must  be  held  within  particu- 
lar limits,  and  he  holds  it  elsewhere,  mandamus  does  not  lie  to  compel 
him  to  remove  and  hold  it  within  the  limit  designated  by  statute.    lb. 

MARRIED  WOMEN: 

Ratification  of  Husband's  Act. — A  husband  executed  a  promis- 
sory note  and  a  chattel  mortgage  on  his  wife's  goods  to  secure  its  pay- 
ment. The  wife  refused  to  sign  the  mortgage  or  to  recognize  it  in  any 
way.  However,  she  furnished  money  with  which  her  husband  paid  one 
month's  interest  on  the  note.  Heldy  that  her  furnishing  such  money 
neither  estopped  her  to  dispute  the  validity  of  the  mortgage  nor  estab- 
lished a  ratification  of  her  husband's  act  in  mortgaging  the  property. 
In  order  to  establish  such  a  ratification,  not  only  full  knowledge  on  her 


Index.  599 

MARRIED  WOMEN— Continued. 

pai*t  must  be  shown,  but  an  intention  to  ratify  and  adopt  the  trans- 
action.   Prall  V,  RichardSy  105. 

MEASURE  OF  DAMAGES: 

BuBDBK  OF  Pboof. — Tlie  measure  of  damages  for  the  breach  of  a  con- 
tract of  employment  is,  generally,  the  agreed  wages  for  the  term.  Proof 
of  the  contract,  the  agreed  compensation  and  the  braach,  makes  out  a 
prima  facie  case.  It  is  then  incumbent  upon  the  defendant  to  mitigate 
tlie  damages,  if  he  can,  by  showing  that  the  plaintiff  has  secured  employ- 
ment elsewhere,  or  that  he  might  have  done  so  by  the  exercise  of  rea- 
sonable diligence.    Denver  v.  Burnett^  531. 

Fraud— Deceit. — ^When  an  assignment  of  a  claim  has  been  obtained 
by  fraudulent  misrepresentations,  the  assignor  may,  under  the  circum- 
stances of  this  case,  recognize  the  ti*ansfer  and  call  upon  the  assignee 
to  respond  in  damages,  the  measure  of  which  is  the  difference  between 
the  value  of  the  thing  assigned  and  the  price  paid  for  it.  Vivian  v, 
Allen,  147. 

Same. — If  M.,  having  a  right  to  bny  land  at  $100  per  acre,  falsely 
represented  to  W.  that  ho  was  to  pay  $150  per  acre  therefor,  and  by 
such  misrepresentation  induced  W.  to  join  in  its  purchase  at  the  last 
named  price,  the  measure  of  damages  would,  in  an  action  of  deceit  by 
W.,  be  the  difference  between  these  prices,  regai'dless  of  the  actual  value 
of  the  land.    Mayo  r.  Wahlgreen,  606. 

Interest. — The  circumstances  of  this  case  seem  to  bring  it  within  the 
exception  to  the  rule  that  in  the  absence  of  a  statute  permitting  interest 
to  be  recovered,  it  may  not  generally  form  a  part  of  the  damages  which 
the  injured  party  may  recover.     lb. 

Trespass  on  Mining  Claims. — The  measure  of  damages  for  an  inno- 
cent trespass  by  taking  ore  from  another's  mining  claim  is  the  value  of 
,  the  ore  so  taken  less  the  actual  cost  of  digging  that  particular  ore  from 
the  particular  vein,  tramming  it  to  the  bottom  of  the  shaft  and  hoisting 
it  to  the  surface.  The  expenses  incurred  by  the  trespasser  in  running 
levels,  etc.,  to  reach  the  vein,  are  not  to  be  included  as  part  o_f  such 
costs.     8t  Clair  r.  Mining  <fc  Milling  Co.,  235. 

Same. — The  measure  of  damage  against  a  trespasser  who  extracts  ore 
from  another's  property,  not  as  the  result  of  an  innocent  mistake,  but 
under  circumstances  showing  that  he  had  knowledge  of  the  situation  or 
charging  him  with  such  knowledge,  is  the  value  of  the  ore  without  de- 
duction on  account  of  expenses  in  mining  it.    lb. 

Same. — Whenever,  in  an  action  for  damages  for  the  wrongful  extrac- 
tion of  ore  from  a  mining  claim,  the  defendant  seeks  to  reduce  the 
amount  of  recovery  by  evidence  of  the  cost  of  extracting  it,  the  burden 
of  proof  is  upon  him  to  show  what  he  did  and  the  value  of  what  he 
took.    16. 

Same— Nominal  Damages. — Action  for  damages  for  trespass  on 


600  Index. 

•MEASURE  OF  DAMAGES— Conftnuefi. 

plaintiffs  mining  claim  and  the  taking  of  ore  therefrom.  Evidence  b^ 
the  defense  that  the  cost  of  extracting  the  ore  so  taken  exceeded  its 
value.  Held^  under  the  circumstances  of  the  case,  that  notwithstanding 
such  evidence  may  have  been  uncontradicted,  it  was  error  to  instruct 
the  jury  that  the  plaintiff  could  only  recover  nominal  damages.    lb. 

MECHANICS'  LIENS: 

Garkishment. — The  statute  does  not  provide  that  a  garnishment  of 
money  due  a  contractor  shall  be  invalid  as  against  the  claim  of  a  sub- 
contractor, but  only  as  against  his  lien.  When  the  lien  is  perfected,  a 
garnishment  made  while  it  was  inchoate  would  become  invalid  by  rea- 
son of  the  relation  back  of  the  perfected  lien ;  but  if  the  lien  should 
never  be  perfected,  tlie  garnishment  would  be  effectual.  Schradtky  v. 
Dunklee,  394. 

Same — Pbactice. — Upon  the  coming  in  of  an  answer  by  the  property 
owner  as  garnishee  of  the  contractor  to  whom  an  indebtedness  is  ad- 
mitted, during  the  period  in  which  subcontractors  may  perfect  liens, 
proceedings  upon  the  garnishment  should  be  suspended  until  it  can  be 
known  whether  they  assert  and  perfect  such  liens.    lb. 

Parties. — Parties  to  a  suit  to  foreclose  a  mechanic's  lien,  other  than 
the  owner  and  those  having  claims  for  liens  the  statements  of  which 
have  been  filed  as  required  by  statute,  are  unnecessary.  Branham  v. 
Nye,  19. 

Same. — A  lien  claimant  is  not  required  to  bring  in  parties  whose  rights 
did  not  accrue  until  after  the  institution  of  the  suit  Cornell  o.  Lum- 
ber Co.,  225. 

Same. — In  a  suit  to  foreclose  a  mechanic's  lien,  any  number  of  claim- 
ants may  join  as  plaintiffs,  and  those  who  do  not  so  join  may  be  made 
defendants.     Branham  n.  Nye,  19. 

Same. — The  holder  of  a  promissory  note  secured  by  a  deed  of  trust 
on  real  estate  is  not  the  **  owner"  of  the  land  within  the  meaning  of 
the  mechanic's  lien  act,  and  is  not  an  indispensable  party  to  an  action 
to  foreclose  a  mechanic's  lien  against  the  property.  Cornell  v.  Lumber 
Co.,  225. 

Same. — When  the  record  does  not  show  that  a  person  made  a  de- 
fendant was  a  necessary  party  to  the  foreclosure  of  a  mechanic's  lien,  it 
is,  as  between  the  other  parties,  immaterial  whether  or  not  process  was 
served  upon  him.    Branham  v.  Nye,  19. 

Relation. — As  a  perfected  lien  relates  back  to  tlie  time  of  the  com- 
mencement of  the  work,  etc.,  so  a  failure  to  perfect  it  also  relates  back; 
and  if  none  is  perfected  finally,  there  has  been  none  from  the  beginning. 
Schradshy  v.  JDunklee,  394. 

Same. — The  title  of  a  purchaser  at  a  sale  pursuant  to  judgment  fore- 
closing a  mechanic's  lien  is  pai*amount  to  all  incumbrances  put  upon  the 
property  after  the  commencement  of  the  building.  Cornell  v.  Lumber 
Co.,  225. 
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Statement. — A  lien  statement  which  sets  out  that  the  contract  price 
was  $250,  that  the  owner  had  paid  f  125,  "  and  that  the  sum  of  $— is 
still  due  and  owing,"  is  a  substantial  compliance  with  the  requirement 
of  the  statute  that  such  statement  shows  the  balance  due  the  claimant. 
Harris  r.  Harris,  211. 

Same. — The  requirement  of  the  statute  that  a  mechanic's  Hen  claim 
shall  contain  a  statement  of  the  terms  and  conditions  of  the  contract  is 
complied  with  by  a  general  statement  of  such  terms  and  conditions  as 
in  the  one  described  in  the  opinion.     Branham  v.  Nye,  19. 

Same. — A  subcontractor  claiming  a  lien  must,  in  his  statement,  set 
out  the  terms  and  conditions  of  the  contract  between  him  and  the  orig- 
inal contractor,  but  the  contract  between  the  original  contractor  and 
the  owner  need  not  be  so  stated  by  him.     Harris  v.  Harris,  211. 

Statutory  Construction. — Proceedings  to  create  and  enforce  liens 
of  mechanics,  laborers  and  material  men  are  purely  statutory,  and  a 
material  departure  from  the  provisions  of  the  statute  invalidates  them; 
but  the  statute  is  to  be  liberally  construed  to  effectuate  the  intention 
of  the  legislature  and  give  the  beneiiciaries  under  the  act  the  right  and 
remedy  sought  to  be  established.     Cornell  v.  Lumber  Co,,  225. 

MINES  AND  MINING: 

Trespass  on  Mining  Claims — Damages. — The  measure  of  damages 
for  an  innocent  trespass  by  taking  ore  from  another's  mining  claim  is 
the  value  of  the  ore  so  taken  less  the  actual  cost  of  digging  that  par- 
ticular ore  from  the  particular  vein,  tramming  it  to  the  bottom  of  the 
shaft  and  hoisting  it  to  the  surface.  The  expenses  incurred  by  the 
trespasser  in  running  levels,  etc.,  to  reach  the  vein,  are  not  to  be  in- 
cluded as  part  of  such  coste.     St,  Clair  v.  Mining  <fc  Milling  Co,,  235. 

Same. — The  measure  of  damage  against  a  trespasser  who  extracts  ore 
from  another's  property,  not  as  the  result  of  an  innocent  mistake,  but 
under  circumstances  showing  that  he  had  knowledge  of  the  situation 
or  charging  him  with  such  knowledge,  is  the  value  of  the  ore  without 
deduction  on  account  of  expenses  in  mining  it.    lb. 

Same — Burden  of  Proof. — Whenever,  in  an  action  for  damages  for 
the  wrongful  extraction  of  ore  from  a  mining  claim,  the  defendant 
seeks  to  reduce  the  amount  of  recovery  by  evidence  of  the  cost  of  ex- 
tracting it,  the  burden  of  proof  is  upon  him  to  show  what  he  did  and 
the  value  of  what  he  took.     lb. 

Same — Practice. — Action  for  damages  for  trespass  on  plaintififs 
mining  claim  and  the  taking  of  ore  therefrom.  Evidence  by  the  defense 
that  the  cost  of  extracting  the  ore  so  taken  exceeded  its  value.  Held, 
under  the  circumstances  of  the  case,  that  notwithstanding  such  evi- 
dence may  have  been  uncontradicted,  it  was  error  to  instruct  the  jury 
that  the  plaintiff  could  only  recover  nominal  damages.    lb. 

Water  Rights — ^Nuisance. — A  prior  appropriator  of  a  part  of  the 
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water  of  a  stream  for  inining  or  milling  purposes  has  no  right  to  pol- 
lute the  residue  as  by  discharging  tailings  from  a  stamp  mill  into  the 
channel,  to  the  prejudice  of  lower  subsequent  appropriators.  Mining 
Co.  V,  Mining  Co.,  407. 

MUNICIPAL  CORPORATIONS: 

CoNTBACTS. — The  provision  of  the  statute  (Mills*  Ann.  Stats.,  sec 
4449)  that  no  contract  sha]l  be  made  nor  expense  be  incurred  by  a  city 
**  unless  an  appropriation  shall  have  been  previously  made  concerning 
such  expense,  except  as  herein  otherwise  expressly  provided,**  does  not 
operate  as  a  limitation  upon  the  power  of  a  city  to  make  a  contract, 
such  as  the  one  in  question,  for  furnishing  the  city  with  light  for  a 
period  of  twenty-five  years.  The  different  statutory  provisions  touch- 
ing the  power  of  the  city  in  the  premises  are  considered.  Qaa  Co,  v. 
Leadville,  400. 

Same. — The  action  of  municipal  corporations  is  to  be  held  strictly 
within  the  limits  prescribed  by  statute.  Within  these  limits  they  are 
to  be  favored.  Powers  expressly  granted  or  necessarily  implied  are  not 
to  be  defeated  or  impaired  by  a  stringent  construction.     lb. 

Damages — Evidence. — The  complaint  in  an  action  against  a  city  for 
injuries  caused  by  the  defective  condition  of  a  sidewalk  alleged  that  the 
duty  to  properly  construct  such  sidewalk  and  keep  it  in  repair  was  upon 
the  defendant,  and  that  the  sidewalk  was  unsafe  and  at  the  time  of  the 
accident  in  a  dangerous  condition,  whereby  the  accident  occurred.  The 
answer  denied  the  unsafe  condition  of  the  walk.  Held,  that  the  fact 
that  the  lot  abutting  the  street  where  the  accident  happened  belonged 
to  the  United  States  and  tliat  the  walk  had  been  laid  by  the  federal 
authorities  could  not  be  shown  to  absolve  the  city  from  liability.  Den- 
ver V,  Hickey,  137. 

Same. — It  may  be  shown  by  the  plaintiff  in  an  action  against  a  city 
for  damages  sustained  by  reason  of  the  defective  condition  of  a  side- 
walk, as  tending  to  show  the  condition  in  which  she  was  left  by  the  hurt, 
that  she  had  not  been  out  to  service  since  the  accident.  Denver  v. 
Human,  144. 

Gabkishment — Officers*  Salabies. — Although  municipal  corpora- 
tions are  by  statute  subject  to  garnishment  (Mills*  Ann.  Stats.  Supple- 
ment, sec.  2707  a),  a  city  is  not  liable  thereto  in  respect  of  the  salaries 
of  its  public  officers.    Lewis  o.  Denver,  328. 

LiQUOB  Tbaffic — Licenses. — Exclusive  jurisdiction  is  given  to  cities 
and  towns  to  prohibit  the  sale  of  liquor  within  their  limits  and  for  a 
distance  of  one  mile  beyond.  Held,  in  a  case  where  the  defendant  was 
found  guilty  of  selling  liquor  in  violation  of  an  ordinance  of  a  town 
within  the  specified  distance  of  that  town  and  another,  but  not  within 
the  limits  of  either,  when  he  neither  pleaded  nor  proved  possession 
of  a  license  from  the  adjacent  town,  the  conviction  must  be  upheld. 
Meskeio  v.  Highlands,  255. 
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Same. — A  county  license  to  sell  liquor  is  not  available  as  a  defense  to' 
a  prosecution  for  selling  in  violation  of  a  town  ordinance.    lb. 

Same. — It  seems  that  the  selling  of  liquor  at  a  place  within  the  one 
mile  limit  of  two  towns,  but  not  within  the  corporate  limits  of  either, 
is,  without  a  license  from  both,  unlawful.    lb. 

Peddlers. — To  constitute  a  peddler  within  the  meaning  of  the  stat- 
ute, the  trader  must  be  one  who  carries  with  him  the  goods  which  he 
intends  to  sell.    Kennedy  o.  The  People^  490. 

Same. — One  who  sells  by  sample  merely,  for  future  delivery,  is  not  a 
peddler.    lb, 

PowEBS. — ^Municipal  corporations  are  the  creatures  of  statute,  and  can 
exercise  only  such  powers  as  are  expressly  conferred  upon  them  or  exist 
by  necessary  implication.    lb, 

Stbebts — Sidewalks.— The  fact  that  the  United  States  owns  the  lots 
which  abut  on  a  street  in  no  manner  varies  or  changes  the  duties  of  a 
city  with  reference  to  its  sidewalks.    Denver  v.  Hickey,  137. 

Same. — The  city  of  Denver  if  not  relieved  from  responsibility  for  in- 
juries sustained  by  reason  of  the  defective  condition  of  a  sidewalk  by 
the  fact  that  title  to  the  abutting  lot  was  in  the  United  States  or  that 
the  federal  authorities  laid  the  walk.    Denver  v.  Human,  144. 

NEGLIGENCE: 

Burden  of  Pboof.— Wliere  negligence  is  alleged  as  a  basis  of  recov- 
ery, the  burden  of  proof  is  upon  the  plaintiff.  Bailroad  Co,  v.  Priest, 
lOS. 

Railroads — Fences.— The  fact  that  the  right  of  way  of  a  railroad 
company  was  inclosed  by  lawful  fences  does  not  constitute  a  defense  to 
an  action  against  the  company  for  negligently  killing  live  stock  thereon. 
Bailroad  Co.  v,  Nye,  94. 

Same — Live  Stock. — Proof  that  an  animal  was  killed  by  being  struck 
by  an  engine  is  not  proof  that  the  collision  and  consequent  injury  was 
the  result  of  negligence  on  part  of  the  railroad  company.  Railroad  Co, 
V,  Priest,  103. 

Same — Passenger. — A  railroad  company  is  not  liable  in  damages  to 
a  passenger  for  injuiies  sustained  in  an  accident  to  which  its  negligence 
did  not  contribute.  If  the  accident  in  which  the  passenger  was  injured 
resulted,  not  from  the  company's  negligence,  but  from  circumstances 
over  which  it  had  no  control,  the  company  is  not  liable.  Bailroad  Co, 
V,  Pilgrim,  86. 

NEW  TRIAL:  See  also  PRACTICE  IN  CIVIL  ACTIONS. 

Motion  fob  a  New  Trial — Judgment  on  Vebdict. — The  entry  of 
judgment  on  the  verdict  does  not  prejudice  a  motion  for  a  new  trial 
made  in  apt  time.     Outcalt  v,  Johnston,  519. 

Newly  Discovebbd  Evidence. — If  it  does  not  appear  from  the  affi- 
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davits  in  support  of  a  motion  for  new  trial,  on  the  ground  of  newly 
discovered  evidence,  that  hy  the  exercise  of  reasonable  diligence  such 
evidence  could  not  have  been  produced  at  the  trial,  the  showing  is  in- 
sufficient   lb, 

NOMINAL  DAMAGES:  See  DAMAGES. 

NUISANCES: 

Justification. — ^The  commission  of  a  nuisance  cannot  be  justified  or 
excused  on  the  ground  that  it  would  be  more  expensive  to  the  wrong- 
doer to  prevent  the  injury  than  it  would  be  to  the  injured  party  to  pro- 
tect himself  against  it.    Mining  Co.  v.  Mining  Co,,  407. 

Mining  Water  Right. — A  prior  appropriator  of  a  part  of  the  water 
of  a  stream  for  mining  or  milling  purposes  has  no  right  to  pollute  the 
residue  as  by  discharging  tailings  from  a  stamp  mill  into  the  channel, 
to  the  prejudice  of  lower  subsequent  appropriators.    16. 

OFFICES  AND  OFFICERS: 

Constable's  Bond. — The  judgment  in  an  action  on  a  constable's  bond 
must  be  for  the  full  penalty  thereof,  and  it  is  for  the  benefit  not  only 
of  the  person  on  whose  relation  the  suit  was  brought,  but  of  all  others 
who  are,  or  may  become,  interested  in  the  enforcement  of  the  bond. 
Taylor  v,  Blyth,  81. 

Same — Parties. — An  action  on  a  constable's  bond  is  maintainable 
only  in  the  name  of  the  people  of  the  state  of  Colorado.    lb. 

Costs — Custodian's  Charges. — When  an  officer  finds  that  a  custo- 
dian is  necessary  for  the  preservation  of  property  levied  upon  under 
writ  of  attachment  or  execution,  he  may  appoint  one.  But  he  must 
have  his  compensation  allowed  at  not  exceeding  $2.50  per  day,  and  taxed 
as  costs  in  the  action  in  the  manner  provided  by  statute  (Mills'  Ann. 
Stat  Supp.,  1898a),  or  it  cannot  be  recovered  of  the  losing  party.  Edinger 
V,  Thomas,  161. 

Samr — Jurisdiction. — No  contract  made  by  the  officer  with  the  cus- 
todian for  the  payment  to  him  of  a  fixed  sum  in  consideration  of  his 
services  is  binding  upon  the  parties  to  the  suit.  The  court  in  which  the 
action  is  pending  has  exclusive  jurisdiction  to  determine  what  costs  are 
chai'geable  on  account  of  the  custodian's  appointment  and  services.    lb. 

Garnishment. — Although  municipal  corporations  are  by  statute  sub- 
ject to  garnishment  (Mills'  Ann.  Stats.  Supplement,  sec.  2707a),  a  city 
is  not  liable  thereto  in  respect  of  the  salaries  of  its  public  officers.  Lewis 
V.  Denver,  328. 

Justices  of  the  Peace. — A  justice  of  the  peace  is  a  constitutional 
officer  whose  term  of  office  can  neither  be  abridged  nor  lengthened  un- 
less he  subjects  himself  to  the  other  penalties  prescribed  by  law.  Chap- 
man V,  The  People,  268. 
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Samk. — If,  according  to  the  terms  of  the  statute,  the  office  of  a  jus- 
tice of  the  peace  must  be  held  within  particular  limits,  and  he  holds  it 
elsewhere,  mandamus  does  not  lie  to  compel  him  to  remove  and  hold  it 
within  the  limit  designated  by  statute.    lb. 

Mandamus. — Mandamus  lies  at  the  petition  of  a  private  citizen  as  a 
part  of  the  general  public  to  compel  the  performance  of  a  duty  on  part 
of  a  public  officer  which  the  officer  is  obligated  to  perform  in  the  dis- 
charge of  the  functions  of  his  office,  and  in  which  the  public  generally 
is  interested.    lb. 

Same. — The  writ  of  mandamus  cannot  be  invoked  for  the  purpose  of 
compelling  an  officer  to  accept  office,  nor,  it  seems,  to  prevent  him  from 
doing  those  things  which  amount  to  a  vacation  of  his  office.    lb. 

ORDINANCES: 

Civil  Actions — Evidenck — Judicial  Notice, — A  prosecution  to  re- 
cover a  penalty  for  the  violation  of  a  city  ordinance  is  a  civil  action, 
subject  to  the  rules  governing  civil  suits.  The  existence  of  an  ordi- 
nance cannot  be  judicially  noticed  at  a  trial  on  appeal,  but  must  be 
proved  by  the  prosecution  as  a  part  of  its  case.    Mclntoish  v,  Pueblo^  460. 

PARTIES: 

Action  on  Constable^s  Bond. — An  action  on  a  constable^s  bond  is 
maintainable  only  in  the  name  of  the  people  of  the  state  of  Colorado. 
Taylor  v.  Blyth,  81. 

Counterclaim. — The  defendants  in  a  suit  on  a  promissory  note  set 
up  in  their  answer  matters  between  themselves  and  one  not  a  party  to 
the  action  relating  to  the  note,  but  which  in  no  way  opposed  the  plain- 
tififs  right  of  recovery.  Held,  that  that  part  of  the  pleading  could  not 
be  denominated  a  cross  complaint,  and  that  it  constituted  neither  a  de- 
fense or  counterclaim,  nor  an  authority  for  bringing  in  such  person  as 
a  defendant  to  the  action.     Cooper  v.  Bank,  169. 

Gabnishment. — The  defendant  deposited  in  a  bank  money  of  the 
intervener,  whose  agent  he  was,  in  his  (defendant's)  own  name.  The 
bank,  having  been  garnished  as  a  debtor  of  the  defendant,  paid  over, 
under  the  wilt,  the  money  so  in  his  hands.  Held,  that  the  creditor  ac- 
quired no  right  to  the  money  as  against  the  actual  owner,  but  that  the 
owner's  remedy  was  against  him  and  not  against  the  bank.  Latham  o. 
Gregory,  292. 

Injunction  Bond.— At  the  suit  of  certain  taxpayers  against  the  board 
of  county  commissioners  and  the  county  treasurer,  an  injunction  was 
issued  restraining  the  defendants  from  paying  a  demand  of  W.  out  of 
the  public  funds,  but  was  afterwards  dissolved.  W.  had  not  been  made 
a  party  defendant  to  the  injunction  suit,  neither  was  he  named  in  the 
bond  given  therein.  Held  that,  if  it  should  be  made  to  appear  by  apt 
averments  of  fact  and  proof  that  his  relation  to  the  injunction  suit  was 
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such  as  to  entitle  him  to  the  benefit  of  the  undertaking,  and  that  he  was 
the  only  person  injured  by  the  injunction,  the  damages  sustained  by  him 
might  be  considered  as  having  been  sustained  by  the  judgment  defend- 
ants, and  recoverable  in  their  names  for  his  benefit  Sherman  v.  Logan 
County,  1&4. 

Landlobd  and  Tknajtt — Appubtenancbs. — The  defendant  in  error 
and  others  executed  and  delivered  to  the  assignor  of  the  plaintiff  in  error 
the  following  contract:  "  We,  the  undersigned,  agree  to  pay  each  the 
sum  set  opposite  his  name  *  •  «  yearly  in  advance  to  Samuel  D.  Hunter, 
or  his  assigns,  in  consideration  that  said  Hunter  and  assigns  give  a 
lease  to  the  United  States  government  of  the  room  now  occupied  by  the 
post  office  in  Park  Place,  Greeley,  for  the  use  of  the  post  office  for  the 
term  of  five  years,  at  a  lower  rate  of  rent  than  an  adequate  compenM* 
tion  for  said  premises,  to  the  end  that  the  post  office  in  Greeley  may  he 
kept  in  its  present  location  for  the  better  accommodation  of  its  patrons.^' 
The  assignor  of  the  plaintiff  in  error  performed  his  part  of  the  agi-ee- 
ment.  Held,  that  the  contract  did  not  create  the  relation  of  landlord 
and  tenant  between  the  parties  thereto,  and  that  the  right  to  receive 
payments  thereunder  was  not  appurtenant  to  the  land  upon  which  the 
post  office  was  located,  and  did  not  pass  by  a  deed  cooreying  the  prem- 
ises.    Sanborn  ».  Banky  245. 

Mechanics*  Liens. — Parties  to  a  suit  to  foreolOM  a  mechanic's  lien, 
other  than  the  owner  and  those  having  claims  for  liens  the  statements 
of  which  have  been  filed  as  required  by  statute,  are  unnecessary.  Bran- 
ham  V,  Nye,  19. 

Same. — The  holder  of  a  promissory  note  secured  by  a  deed  of  trust 
on  real  estate  is  uot  the  ** owner*'  of  the  land  within  the  meaning  of 
the  mechanic's  lien  act,  and  is  not  an  indispensable  party  to  an  action 
to  foreclose  a  mechanic's  lien  against  the  property.  Cornell «.  Lumber 
Co.,  225. 

Same. — In  a  suit  to  foreclose  a  mechanic's  lien,  any  number  of  etstmr 
ants  may  join  as  plaintiffs,  and  those  who  do  not  so  join,  may  be  made 
defendants.    Branham  v,  Nye,  19. 

Same. — A  lien  claimant  is  not  required  to  bring  in  parties  whose 
rights  did  not  accrue  until  after  the  imtttation  of  the  suit  Cornell  v. 
Lumber  Co.,  225. 

Same.  — When  the  record  does  not  show  that  a  person  made  a  defend- 
ant was  a  necessary  party  to  the  foreclosure  of  a  mechanic's  lien,  it  is, 
as  between  the  other  parties,  immaterial  whether  or  not  process  was 
served  upon  him.    Branham  v.  Nye,  19. 

Promissory  Note. — When  an  assignee  of  a  promissory  note  brings 
an  action  tiiereon  against  the  maker,  the  assignor  is  not  necessary  as  a 
party  to  a  complete  determination  or  settlement  of  any  question  in- 
▼olved.     Cooper  v.  Bank,  169. 

Bame. — A  person  to  be  a  necessary  party  defendant  to  an  action  on  a 
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promissory  note  must  be  one  whose  interests  are  adverse  to  those  of  the 

plaintiff.    lb, 

PARTNERS  AND  PARTNERSHIP: 

AuTHOBiTY. — One  partner  has  the  right  to  make  contracts,  incur  lia- 
bilities, manage  the  whole'4>U8ines8  and  dispose  of  the  whole  property 
of  the  copartnerahip  for  its  business  in  the  same  manner  as  all  the  part- 
ners could  when  acting  together.  The  authority  of  the  several  members 
is  a  necessary  sequence  of  their  community  of  interest,  and  there  is  no 
partnership  inter  se  without  it.    Lee  v.  Cravens^  272. 

Common  Intebbst. — One  of  the  essential  elements  of  a  partnership 
is  a  community  of  interest  in  its  subject-matter.    lb. 

Same. — ^When  the  agreement  between  two  or  more  persons  in  relation 
to  the  prosecution  of  an  enterprise  provides  that  one  of  their  number 
shall  incur  no  nsk  and  be  clnirgeable  with  no  loss,  the  agreement  is  not 
one  of  partnership.    lb. 

Same. — Participation  in  the  profit  of  a  venture,  or  even  in  the  profit 
and  loss,  does  not,  of  necessity,  constitute  a  partnerahip  between  the 
parties  entitled  so  to  pai*ticipate.    lb. 

Same. — If  persons  were  not  partners  inter  «e,  they  oanofot  be  held  as 
partners  by  third  persons  who  were  not  misled  by  an  appearance  of  a 
partnership.    lb. 

Pbomissoby  Notes — Payment.— L.  borrowed  a  sum  of  money  on  a 
note  which  he  signed  and  to  which  he  also  signed  the  name  of  a  firm  of 
which  he  was  a  member,  and  put  the  money  into  the  firm's  business.  He 
afterwards  paid  the  note,  but  requested  the  payees  to  hold  it  for  collec- 
tion (for  his  use)  as  a  claim  against  the  firm  from  its  assignee  for  the 
benefit  of  creditors.  Held^  that  the  note,  having  been  paid,  was  not  so 
enf orcible.    Livermore  v.  Trueadell^  332. 

PAYMENT: 

Pbomissoby  Notes — Pabtnebs. — L.  borrowed  a  sum  of  money  on  a 
note  which  he  signed  and  to  which  he  also  signed  the  name  of  a  firm  of 
which  he  was  a  member,  and  put  the  money  into  the  firm's  business.  He 
afterwards  paid  the  note,  but  requested  the  payees  to  hold  it  for  collec- 
tion (for  his  use)  as  a  claim  against  the  firm  from  its  assignee  for  the 
benefit  of  creditors.  Jleld,  that  the  note,  having  been  paid,  was  not  so 
enf  orcible.    Livermore  r.  Ti'uesdell^  332. 

Same — Deed  of  Trust. — A  note  secured  by  a  deed  of  trust  is  not 
paid  by  the  giving  of  another  in  lieu  thereof.  It  is  the  debt  which  is 
secured,  and,  regardless  of  how  many  renewals  there  may  have  been  of 
the  original  note,  the  security  remains  for  the  benefit  of  the  owner  of 
the  debt     Bank  v.  Miner^  361. 

Same— Pbesumption.— The  acceptance  of  the  note  of  a  third  person 
raises  no  presumption  that  it  is  accepted  in  payment  of  an  antecedent 
debt    Brewing  Co.  v.  Burets^  341. 
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peddlers: 

Sale  by  Sample. — One  who  sells  by  sample  merely,  for  future  de- 
livery, is  not  a  peddler.    Kennedy  v.  The  People,  490. 

Same.— To  constitute  a  peddler  within  the  meaning  of  the  statute, 
the  trader  must  be  one  who  carries  with  him  the  goods  which  he  intends 
to  sell.    lb. 

PLACE  OF  TRIAL:  See  VENUE. 

PLEADING: 

Creditob's  Bill. — A  complaint  in  the  nature  of  a  creditor's  bill,  by 
which  it  is  made  to  appear,  inter  aZta,  that  for  thd  purpose  of  defeating 
unsecured  creditors  of  a  corporation  its  directors  organized  a  new  cor- 
poration, and,  at  a  sale  of  its  assets  under  valid  mortgages,  procured  the 
same  to  be  bought  in  by  a  nominal  purchaser  for  the  use  of  the  new 
company,  when  the  value  of  such  assets  was  largely  in  excess  of  the 
amount  secured  by  the  mortgages,  states  a  cause  of  action.  Qoddard  c. 
Importing  Co.,  306. 

Judgment  on  the  Pleadings. — Unless  there  is  an  admission  by  the 
plaintiff  of  some  fact  which  renders  a  recovery  impossible,  or  the  claim 
is  such  that  i\p  legal  recovery  could  be  had,  judgment  for  the  defendant 
upon  the  pleadings  is  not  allowable.    Harris  v.  Harris,  211. 

Same. — Where  the  statement  of  a  good  cause  of  action  is  informal  or 
defective,  but  the  defect  is  such  as  may  be  cured  by  amendment,  judg- 
ment upou  the  pleadings  against  the  plaintiff  is  not  warranted.    lb. 

Malicious  Prosecution— Probable  Cause. — In  a  complaint  for 
malicious  prosecution,  want  of  probable  cause  may  be  alleged  generally. 
Mercantile  Co.  v.  Kyes,  190. 

Special  Damages. — Special  damages  may  be  proved  and  recovered 
only  when  they  have  been  alleged  in  the  complaint.  Dewoer  v.  Human, 
144. 

PRACTICE  IN  CIVIL  ACTIONS: 

Amendbients. — ^The  power  to  amend  pleadings  continues  until  after 
the  evidence  has  been  introduced.  Pleadings  may  be  amended  to  make 
them  conform  to  the  facts  proved.    Harris  v.  Harris,  211. 

Same — Discretion. — The  allowance  of  amendments  to  pleadings  is 
largely  in  the  discretion  of  the  trial  court,  and  its  orders  in  that  behalf 
are  not  reviewable  except  in  cases  of  obvious  abuse  of  discretion.  Hy- 
man  v.  Jockey  Club  Co.,  299. 

Appeal  from  County  to  District  Court. — An  appeal  is  allowable 
from  the  county  court  to  the  district  court  from  a  judgment  by  default 
on  two  conditions:  First,  that  the  party  aggrieved  make  application  to 
have  the  judgment  by  default  set  aside  within  ten  days  after  its  rendi- 
tion; and,  second,  that  the  appeal  be  taken  within  ten  days,  or  the  time 
allowed  by  the  court,  after  the  refusal  of  the  court  to  set  aside  the  de- 
fault.   Johnson  V.  Lawson,  128. 
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Continuance. — The  granting  or  refusing  of  an  application  for  a  con- 
tinuance is  a  matter  wholly  within  the  discretion  of  the  trial  court,  and 
can  be  reviewed  only  when  discretion  has  been  abused.  There  was  no 
abuse  of  discretion  in  denying  the  motion  in  this  instance.  Outcalt  v. 
Johnston^  519. 

CouNTfiBGLAiMS. — Causes  of  action  in  favor  of  a  defendant  connected 
with  the  subject  of  the  action  may,  it  seems,  be  counterclaim ed  by  him, 
notwithstanding  they  did  not  exist  at  the  time  of  the  commencement  of 
the  action.     Uyman  v.  Jockey  Club  Co,,  299. 

Same. — The  defendants  in  a  suit  on  a  promissory  note  set  up  in  their 
answer  matters  between  themselves  and  one  not  a  party  to  the  action 
relating  to  the  note,  but  which  in  no  way  opposed  the  plaintifTs  right 
of  recovery.  Held,  that  that  part  of  the  pleading  could  not  be  denomi- 
nated a  cross  complaint,  and  that  it  constituted  neither  a  defense  or 
counterclaim,  nor  an  authority  for  bringing  in  such  person  as  a  defend- 
ant to  the  action.     Cooper  v.  Bank,  169. 

Damages.  —  Action  for  damages  for  trespass  on  plaintifTs  mining 
claim  and  the  taking  of  ore  therefrom.  Evidence  by  the  defense  that 
the  cost  of  extracting  the  ore  so  taken  exceeded  its  value.  Held,  under 
the  circumstances  of  the  case,  that  notwithstanding  such  evidence  may 
have  been  uncontradicted,  it  was  error  to  instruct  the  jury  that  the 
plaintiff  could  only  recover  nominal  damages.  St.  Clair  v.  Mining  cfe 
Milling  Co,,  235. 

Discretion — Number  of  Witnebses. — It  is  within  the  discretion  of 
the  trial  court  to  limit  the  number  of  witnesses  who  may  be  allowed  to 
testify  upon  a  given  point.     Outcalt  v.  Johnston,  519. 

Same  —  Specific  Questions  to  Jury. — The  matter  of  submitting 
specific  inteiTogatories  to  be  answered  by  the  jury  in  an  action  for  dam- 
ages is  so  largely  in  the  discretion  of  the  trial  court  that  its  refusal  to 
put  such  a  question  cannot  be  assigned  as  error.  Bailroad  Co.  v.  Pil- 
grim, 86. 

Same. — The  submission  of  special  questions  to  be  answered  by  the 
jury  rests  in  the  discretion  of  the  trial  court.    Railroad  Co.  v.  Nye,  94. 

Evidence — Cross-Examination. — It  is  not  error  to  refuse  to  permit 
the  plaintiff,  on  cross-examination  of  the  defendant  while  on  the  witness 
stand,  to  inquire  why  he  did  not  answer  a  letter  concerning  which  there 
was  no  testimony  in  the  examination  in  chief.  Hardware  Co.  v.  Yankee^ 
443. 

Same— Deceit. — At  the  trial  of  an  action  for  deceit,  the  plaintiff  intro- 
duced evidence  respecting  statements  by  one  of  the  defendants  concern- 
ing the  value  of  the  property  sold.  The  defendants  were  not  permitted 
to  show  that  these  representations  were  true.  Held,  erroneous.  Mayo 
V.  Wahlgreen,  606. 

Sams— Explanation.— A  witness  who  is  a  party  to  the  action  has  a 
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right  to  explain  why  he  made  a  remark  testified  to  by  witnesses  of  the 

other  party  and  what  he  meant  by  it.    Hardware  Co,  v,  Yankee,  443. 

Same— Impeachment  of  Witnesses. — Trial  in  Denver.  Plaintiff 
introduced  the  depositions  of  two  witnesses,  residents  of  Salt  Lake  City, 
Utah.  Defendant  introduced  evidence  impeaching  their  veracity.  Plain- 
tiff had  no  notice  that  such  impeaching  testimony  would  be  introduced, 
but  made  no  attempt  to  avail  himself  of  such  relief  as  he  might  have 
been  entitled  until  after  verdict,  by  motion  for  newtriaL  Held,  too  late 
to  be  available.    lb. 

Same — Offeb  of  Pboof. — A  plaintiff  in  replevin,  to  recover  animals 
from  an  agister,  who  desires  to  rely  on  the  statute,  is,  under  the  circum- 
stances of  this  case,  bound  to  state  the  number  of  animals  used,  and  w 
offer  his  proof  for  the  definite  purpose  of  reducing  the  amount  of  the 
lien  which  the  defendant  would  be  entitled  to  insist  on.  Harper  v.  Lock- 
hart,  430. 

Same— Partnership  Debts. — The  action  being  on  an  alleged  verbal 
promise  of  the  defendant  to  assume  the  debts  of  a  firm,  which  assump- 
tion was  denied  by  the  defendant,  it  was  not  improper  to  admit  proof 
of  any  circumstances  throwing  light  on  the  question,  and  assisting  the 
jury  in  determining  which  of  the.parties  told  the  truth.  Hardware  Co, 
V.  Yankee,  443. 

Same  —Signature. — The  defendant  produced  a  receipt  for  a  sum  of 
money  purporting  to  have  been  signed  by  the  plaintiff.  The  plaintifiTs 
principal  witness  testified  that  he  drew  the  receipt  and  that  the  plain- 
tiff signed  it  Plaintiff  testified  he  was  in  doubt  whether  the  signature 
was  his,  but  that  it  might  be.  Held,  that  it  was  error  to  submit  to  the 
jury  the  question  of  tlie  genuineness  of  the  signature.  Engel  v,  Samu- 
els, 338. 

Garnishment. — The  defendant  deposited  in  a  bank  money  of  the 
intervenor,  whose  agent  he  was,  in  his  (defendant's)  own  name.  The 
bank,  having  been  garnished  as  a  debtor  of  the  defendant,  paid  over, 
under  the  writ,  the  money  so  in  its  hands.  Held,  that  the  creditor  ac- 
quired no  right  to  the  money  as  against  the  actual  owner,  but  that  the 
owner's  remedy  was  against  him  and  not  against  the  bank.  Latham  v, 
Gregory,  292. 

Same. — An  attachment  creditor  who  fails  to  obtain  judgment  against 
the  defendant  cannot  recover  against  a  garnishee.    15. 

Same. — Upon  the  coming  in  of  an  answer  by  the  property  owner  as 
garnishee  of  the  contractor  to  whom  an  indebtedness  is  admitted,  dur- 
ing the  period  in  which  subcontractors  may  perfect  liens,  proceedings 
upon  the  garnishment  should  be  suspended  until  it  can  be  known 
whether  they  assert  and  perfect  such  liens.    Schradsky  v,  Dunklee,  394. 

Instructions. — Instructions  requested  which  are  only  elaborations 
of  propositions  plainly  stated  in  others  given,  may  be  properly  refused. 
Railroad  Co.  v,  Nye,  94. 
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Same — Inconsistent. — Where  the  court  below  had  properly  in- 
structed the  jury  od  the  hypothesis  of  the  plaintiff,  and  also  given  other 
instructions  requested  by  the  defendant  upon  a  different  hypothesis, 
whereby  an  inconsistency  or  want  of  harmony  in  the  instructions  was 
introduced,  the  objection  that  the  instructions  were  inconsistent  is  not 
available  to  the  defendant    Denver  r.  Hickey^  137. 

Same. — Instructions  upon  a  state  of  facts  concerning  which  there  is 
no  evidence  should  not  be  given,  and,  if  given,  may  constitute  reveinsi- 
ble  error.    Railroad  Co,  v.  Pilgrim,  86. 

Sams — Probable  Cause. — Where  there  is  a  question  of  fact  as  to 
the  existence  of  probable  cause,  the  court  should,  upon  proper  request, 
collate  the  evidence  and  tell  the  jury  what  facts,  if  found  to  be  true, 
constitute  probable  cause.     Williama  v,  Kyes,  220. 

Intervention. — An  intervention  filed  after  the  defendant's  default 
had  been  set  aside  and  before  the  trial  of  the  issues  in  the  main  case  is 
in  apt  time.    Latham  v,  Gregory,  292. 

Joinder. — If  two  causes  of  action  be  improperly  joined  in  one  count 
of  the  complaint,  the  remedy  is  by  motion  to  separate  the  causes  of 
action,  and  then  by  demurrer  to  the  causes  as  separately  stated,  is  in- 
suflBcient;  otherwise  the  objection  is  waived.    Ludington  v,  Ueilman,  548. 

Judgment — Final. — An  order  denying  a  motion  to  reinstate  an  ac- 
tion which  has  been  dismissed  is  not  a  judgment  from  which  an  appeal 
may  be  taken,  or  to  which  a  writ  of  error  lies.     Green  v,  Hughes,  01. 

Same — Modification. — Under  the  circumstances  of  this  case,  the 
decree  should  have  completely  settled  the  rights  of  the  parties,  but  such 
judgment  as  ought  to  have  been  entered  in  the  court  below  may  be 
entered  here  on  appeal.    McCumber  v.  llaynea,  353. 

Same. — Where  there  were  two  defendants,  one  of  whom  answered 
and  one  did  not,  and  the  complaint  did  not  demand  judgment  including 
interest  on  the  debt  alleged  to  be  due,  a  judgment  allowing  interest  is, 
to  that  extent,  eiToneous.  But  tliis  error  may  be  cured  on  review  by  a 
modification  of  the  judgment.    Pickett  v.  Handy,  357. 

Same — Parties.— Unless  a  defense  has  been  sustained  to  an  action 
on  a  promissory  note,  the  law  fixes  the  liabilities  of  the  parties..  Each 
and  all  are  liable  in  solido,  and  but  one  judgment  should  be  entered. 
Cooper  V.  Bank,  169. 

Judgment  on  the  Pleadings. — Unless  there  is  an  admission  by  the 
plaintiff  of  some  fact  which  renders  a  recovery  impossible,  or  the  claim 
is  such  that  no  legal  recovery  could  be  had,  judgment  for  the  defend- 
ant upon  the  pleadings  is  not  allowable.     Harris  v,  Harris,  211. 

Same. — Where  the  statement  of  a  good  cause  of  action  is  informal  or 
defective,  but  the  defect  is  such  as  may  be  cured  by  amendment,  judg- 
ment upon  the  pleadings  against  tlie  plaintiff  is  not  warranted.     lb. 

Judgment  on  Verdict. — The  entry  of  judgment  on  the  verdict  does 
not  prejudice  a  motion  for  a  new  trial  made  in  apt  time.  Outcalt  o. 
Jolmston,  519. 
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JuBisDionoN. — Jurisdiction,  the  want  of  which  may  be  raised  at  any 
time,  is  the  general  jurisdiction  of  the  court  over  the  subject-matter  of 
the  action.    Strousae  v,  Banky  478. 

Same. — The  plaintiff  having  brought  the  defendant  into  a  court  of 
equity,  where,  in  self-defense,  the  defendant  was  compelled  to  set  up 
the  facts  constituting  its  title,  he  will  not  be  permitted,  on  appeal,  to 
change  holds  by  challenging  the  court's  jurisdiction  on  the  ground  that 
there  was  an  adequate  remedy  at  law  to  settle  the  rights  of  the  parties. 
When  the  court's  equitable  jurisdiction  has  been  invoked,  and  the  par- 
ties have  submitted  themselves  thereto,  a  proper  decree  may  be  ren- 
dered, notwithstanding  the  plaintiff  may  have  had  an  adequate  remedy 
at  law.    lb. 

New  Tbiai/— Newly  Discovered  Evidence. — ^If  it  does  not  appear 
from  the  affidavits  in  support  of  a  motion  for  new  trial,  on  the  ground 
of  newly  discovered  evidence,  that  by  the  exercise  of  reasonable  dili- 
gence such  evidence  could  not  have  been  produced  at  the  trial,  the  show- 
ing is  insufficient.     Outcalt  v.  Johnston^  519. 

Same — Surprise — Waiver. — Objection  on  the  ground  of  surprise  is 
waived  unless  the  party  claiming  to  have  been  surprised  calls  the 
court's  attention  to  the  matter  at  the  time  it  occurs,  and  asks  for  proper 
relief.    lb. 

Opening  and  Closing. — When  the  onus  is  on  the  plaintiff  as  to  any 
one  of  the  causes  of  action  embraced  in  the  complaint,  the  defendant 
can  have  no  absolute  right  to  open  and  close  the  case  to  the  jury. 
Filby  V.  Turner,  202. 

Remarks  of  Counsel. — Error  cannot  be  predicated  upon  the  re- 
marks of  counsel  to  the  jury  when  it  appears  that  such  remarks  were 
stopped  by  the  trial  court  as  soon  as  its  attention  was  called  thereto. 
Railroad  Co.  v.  Nye,  94. 

PREFERENCE  OF  CREDITORS: 

Conveyances. — Debtors  have  the  right  to  prefer  their  creditors 
when  there  are  no  outstanding  liens,  and  if  the  transaction  is  untainted 
by  fraud,  the  fact  that  one  creditor  was  preferred  over  anotlier  gives 
the  judgment  creditor  no  legal  cause  to  complain  nor  right  to  set  aside 
the  conveyance.  The  facts  are  reviewed  and  held,  while  suggestive  of 
fraud,  insufficient  to  warrant  a  reversal  of  the  judgment  in  favor  of  the 
defendant.     Otis  v.  Bose,  449. 

PRESUMPTIONS: 

Bill  of  Exceptions. — A  bill  of  exceptions  is  always  to  be  taken  most 
strongly  against  the  party  excepting.  No  intendments  can  be  made  in 
his  favor.    Bice  v,  Ross,  552. 

On  Appeal. — The  defendant  appealed  from  a  judgment  against  him 
by  a  justice  of  the  peace  to  the  county  court,  where,  upon  a  trial  de  novo^ 
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he  interposed  as  a  set-off  the  plaintiff*s  note,  against  which  the  statute 
had  not  run  at  the  time  of  the  trial  in  the  justice's  court  The  record 
being  silent  as  to  whether  the  note  was  interposed  as  a  set-off  before  the 
justice,  held  that  it  must  be  assumed  that  it  was,  and  that  an  objec- 
tion to  its  introduction  at  the  trial  in  the  county  court  solely  on  the 
ground  that  it  was  barred  by  the  statute  of  limitations  was  not  well 
taken.    Engel  v.  Samuels,  339. 

Payment. — The  acceptance  of  the  note  of  a  third  person  raises  no 
presumption  that  it  is  accepted  in  payment  of  an  antecedent  debt. 
Brewing  Co.  v.  BareU,  341. 

PRINCIPAL  AND  AGENT:  See  AGENTS  AND  AGENCY. 

PRINCIPAL  AND  SURETIES:  See  SURETIES. 

PROBABLE  CAUSE:  See  MALICIOUS  PROSECUTIONS. 

PROHIBITION:  See  CERTIORARL 

PROMISSORY  NOTES:  See  COMMERCIAL  PAPER. 

PUBLIC  LANDS: 

Ibbioatikg  Ditches. — The  acts  of  congress  of  March  3, 1891,  relating 
to  irrigating  ditches  and  reservoirs  upon  the  public  domain,  applies  only 
to  vacant  and  unoccupied  land,  and  in  no  way  affects  rights  which  had 
attached  previous  to  its  passage.    Nippel  o.  Forker,  lOd. 

QUANTUM  OF  PROOF: 

Malicious  Pbosecution— Advice  of  Counsel.—To  entitle  the  de- 
fendant in  an  action  of  malicious  prosecution  to  the  protection  which 
the  advice  of  counsel  affords,  the  proof  must  show  what  facts  were  com- 
municated to  him,  so  that  it  may  be  seen  whether  their  presentation 
was  full  and  fair.    Mercantile  Co.  o.  Kyea,  190. 

RAILROADS: 

Negligence— Fences. — The  fact  that  the  right  of  way  of  a  railroad 
company  was  inclosed  by  lawful  fences  does  not  constitute  a  defense 
to  an  action  against  the  company  for  negligently  killing  live  stock 
thereon.    Railroad  Co.  v,  Nye,  94. 

Same — Live  Stock. — Upon  the  facts  stated  in  the  opinion,  this  action 
against  a  railroad  company  for  negligently  killing  live  stock  should  have 
been  nonsuited,  or  the  verdict  against  the  company  should  have  been 
set  aside.     Railroad  Co.  v.  Priest,  103. 

Same. — Proof  that  an  animal  was  killed  by  being  struck  by  an  engine 
is  not  proof  that  the  collision  and  consequent  injury  was  the  result  of 
negligence  on  part  of  the  i*ailroad  company.    lb. 
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Same — Passenoeb. — A  railroad  company  is  not  liable  in  damages  tc 
a  passenger  for  injuries  sustained  in  an  accident  to  which  its  negligence 
did  not  contribute.  If  the  accident  in  which  the  passenger  was  injured 
resulted,  not  from  the  company's  negligence,  but  from  circumstances 
over  which  it  had  no  control,  the  company  is  not  liable.  Bailroad  Co. 
V.  Pilgrim,  86. 

Passenoeb — PoBTBB  ON  PuLLM  AN  Cab. — Whether  a  porter  on  a  Pull- 
man car  may  recover  for  injuries  sustained  in  a  railroad  accident  upon 
the  same  proof  as  a  passenger  is  considered,  but  not  decided.    lb, 

RATIFICATION: 

AoENCY — Estoppel.— By  ratification  a  party  estops  himself  to  deny 
that  a  person  ostensibly  acting  in  his  behalf  was  his  agent,  but  there  is 
no  such  thing  as  a  ratification  by  an  alleged  principal  of  an  act  which 
was  not  intended,  by  any  of  the  parties,  to  bind  him.  Sperry  v.  Smelt- 
ing <fc  Refining  Co.,  314. 

Same— Evidence. — One  who  sold  goods  on  a  commission  rented  a 
room  in  his  own  name  in  which  to  exhibit  his  samples.  He  allowed  the 
lessor  to  charge  a  part  of  the  rent  to  his  pdncipal,  who  paid  it  Held^ 
these  facts  are  no  evidence  of  agency  to  charge  the  principal,  nor  of  an 
adoption  or  ratification  of  the  debts  as  that  of  the  principal.  Brown  o. 
Salomon,  323. 

Mabbibd  Women. — A  husband  executed  a  promissory  note  and  a 
chattel  mortgage  on  his  wife's  goods  to  secure  its  payment  The  wife 
refused  to  sign  the  mortgage  or  to  recognize  it  in  any  way.  However, 
she  furnished  money  with  which  her  husband  paid  one  month's  interest 
on  the  note.  Held,  that  her  furnishing  such  money  neither  estopped 
her  to  dispute  the  validity  of  the  mortgage  nor  established  a  ratification 
of  her  husband's  act  in  mortgaging  the  property.  In  order  to  establish 
such  a  ratification,  not  only  full  knowledge  on  her  part  must  be  shown, 
but  an  intention  to  ratify  and  adopt  the  transaction.  Prall  o.  ItichardB^ 
165. 

RECEIVERS: 

Actions  Against — Leave  to  Sub. — A  receiver  appointed  by  a  court 
of  the  United  States  may  be  sued  in  any  court  of  competent  jurisdiction 
in  respect  of  any  act  or  titinsaction  of  his  in  carrying  on  the  business 
connected  with  the  property,  without  previous  leave  of  the  court  by 
which  he  was  appointed,  and  an  action  so  commenced  may  be  prose- 
cuted to  judgment  (Sup.  R.  S.  U.  S.,  p.  614.)  TrumbuU  v.  Makeever^ 
350. 

RECITALS: 

Appeal  Bond — ^Estoppel. — The  recitals  in  an  appeal  bond  bind  the 
surety,  and  he  may  not  be  heard  to  say  that  the  facts  are  not  in  accord- 
ance therewith.     Creswell  v,  Herr^  185. 
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RECORD: 

Amendment — ^Evidence. — The  trial  court,  upon  an  application  to 
correct  an  erroneous  entry  of  record  so  as  to  make  it  express  the  judg- 
ment which  was  in  fact  rendered,  may  proceed  on  evidence  satisfactory 
to  itself,  whether  oral  or  documentary,  record  or  otherwise.  People  ex 
rel.  V,  Count]/  Court,  41. 

Same. — Clerical  errors  in  the  record  of  a  judgment  may  be  corrected 
at  a  subsequent  term  by  an  amendment  of  the  record.    lb. 

RELATION: 

Mechanic's  Lien. — As  a  perfected  lien  relates  back  to  the  time  of 
the  commencement  of  the  work,  etc.,  so  a  failure  to  perfect  it  also 
relates  back;  and  if  none  is  perfected  finally,  there  has  been  none  from 
the  beginning.     Schradsky  v.  iJunklee,  394. 

Same. — The  title  of  a  purchaser  at  a  sale  pursuant  to  judgment  fore- 
closing a  mechanic's  lien  is  paramount  to  all  incumbrances  put  upon 
the  property  after  the  commencement  of  the  building.  Cornell  v.  Lum- 
ber Co,,  225. 

RELEASE: 

Deed  of  Trust. — A  release  of  a  deed  of  trust  given  to  secure  the 
payment  of  a  debt  can  be  authorized  only  by  the  holder  of  the  debt. 
Without  such  authority,  a  release  by  the  trustee  is  void.  Bank  v. 
Miner,  301. 

Gabnisetment. — The  provisions  of  the  code  relating  to  the  release  of 
attached  property  in  the  hands  of  the  sheriff  has  no  application  to  money 
in  the  hands  of  a  garnishee.     Schradsky  v,  Dunklee,  394. 

Same. — The  defendant  executed  an  undertaking  to  release  money 
from  garnishment,  and,  in  consequence  of  the  undertaking,  the  money 
was  paid  by  the  garnishee  to  the  defendant.  Held,  in  an  action  on  the 
undei*taking,  that  in  so  far  as  the  garnishment  was  released  at  all,  the 
manner  in  which  the  garnishee  received  notice  that  it  was  at  liberty  to 
pay  over  the  money  was  immaterial.     lb, 

REPLEVIN: 

Aqisteb's  Lien. — It  isprovided  by  General  Statutes,  sec.  1035  (Mills' 
Ann.  Stats.,  sec.  1514),  that  whenever  the  keeper  of  a  public  ranch  uses 
or  allows  to  be  used,  without  the  consent  of  the  owner,  any  animal  left 
with  him  to  be  ranched  or  fed,  he  shall  forfeit  to  the  owner  all  ranch 
or  stable  fees  which  may  be  due,  and  an  additional  sum  for  each  day 
such  animal  shall  have  been  used.  Under  this  provision,  which  is  ap- 
plicable only  to  public  agistei*s,  a  keeper  who  has  used  some  of  the 
animals  intrusted  to  him  may  nevertheless  retain  a  lien  upon  those  not 
used.    Ilarper  v.  Lockhart,  430. 

Same — Practice— Offer  of  Proof. — ^A  plaintiff  in  replevin,  to 
recover  animals  from  an  agister,  who  desires  to  rely  on  the  above- 
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mentioned  provision  of  the  statute,  is,  under  the  circumstances  of  this 
case,  bound  to  state  the  number  of  animals  used,  and  to  offer  his  proof 
for  tlie  definite  purpose  of  reducing  the  amount  of  the  lien  which  the 
defendant  would  be  entitled  to  insist  on.    16. 

Exclusive  Possrssion. — To  entitle  the  plaintiff  to  maintain  replevin, 
his  right  to  the  possession  of  the  property  must  be  exclusive.  Hoeffer 
V.  Ageey  189. 

Same. — Replevin  for  an  undivided  interest  in  property  cannot  be 
maintained.    lb. 

RESCISSION: 

Evidence. — Where  the  seller  rescinds  the  sale  and  brings  replevin  to 
recover  the  goods,  testimony  by  the  purchaser  that  he  did  not  intend  to 
cheat,  deceive  or  defraud,  is  inadmissible.    Bell  v.  Kaufman^  259. 

Fbaud. — Fraud  renders  all  conti*acts  voidable,  both  at  law  and  in 
equity.    lb. 

Same. — The  fraud  for  which  a  contract  may  be  rescinded  must  have 
been  successful  in  deceiving  and  have  been  acted  upon  by  the  party  de- 
ceived,   lb. 

Same. — To  authorize  the  rescission  of  a  sale  on  the  ground  of  false 
representations  on  part  of  the  purchaser,  it  is  not  necessary  that  the 
representations  should  have  been  the  sole  cause  or  even  the  principal 
inducement.  It  is  enough  if  they  had  material  influence  upon  the 
plaintiff,  though  combined  with  other  motives.     lb. 

RIGHT  OF  WAY: 

Ibbigating  Ditches. — The  right  of  way  for  an  irrigating  ditch  may 
be  acquired  by  contract  between  the  parties,  by  condemnation  proceed- 
ings or  by  the  gratuitous  license  of  the  land  owner.  In  either  case,  after 
entry  and  expenditure  of  money,  the  right  is  irrevocable.  After  entry 
under  a  license  and  construction  of  the  ditch,  the  license  operates  as  an 
irrevocable  grant.    De  Graffenried  v.  Savage,  131. 

SALARIES: 

Garnishment — Municipal  Corporations. — Although  municipal 
corporations  are  by  statute  subject  to  garnishment  (Mills'  Ann.  Stats. 
Supplement,  sec.  2707  a),  a  city  is  not  liable  thereto  in  respect  of  the 
salaries  of  its  public  officers.    Lewis  v,  Denver,  328. 

Justice  of  the  Peace. — The  salary  of  a  justice  of  the  peace  is  pay- 
able out  of  the  fee  fund  only.    Arapahoe  County  v,  Clapp^  161. 

Same — Justice's  Clerk. — The  board  of  county  commissioners  is  not 
authorized  to  hire  a  clerk  for  a  justice  of  the  peace,  or  to  pay  one  who 
may  be  hired  by  the  justice.    lb. 

Same. — The  fact  that  the  board  of  county  commissioners  may  have 
entered  an  order  providing  that  the  compensation  for  the  services  of 
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t 
one  acting  as  clerk  for  a  justice  of  the  peace  shall  be  a  specified  sum 

per  month  is  not  itself  effective  for  the  purpose  of  giving  him  a  cause 

of  action  against  tlie  county  for  his  services.    lb. 

SALES: 

Fraud — Rescission^. — Fraud  renders  all  contacts  voidable,  both  at 
law  and  in  equity.    Bell  tJ.  Kaufman,  259. 

Same. — The  fraud  for  which  a  contract  may  be  rescinded  must  have 
been  successful  in  deceiving  and  have  been  acted  upon  by  the  party  de- 
ceived.   16. 

Same. — To  authonze  the  rescission  of  a  sale  on  the  ground  of  false 
representations  on  part  of  the  purchaser,  it  is  not  necessary  that  the 
representations  should  Jiave  been  the  sole  cause  or  even  the  principal 
inducement.  It  is  enough  if  they  had  material  influence  upon  the 
plaintiff,  though  combined  with  other  motives.     76. 

Same — ^Evidence. — Where  the  seller  rescinds  the  sale  and  brings  re- 
plevin to  recover  the  goods,  testimony  by  the  purchaser  that  he  did  not 
intend  to  cheat,  deceive  or  defraud,  is  inadmissible.    J6. 

Same. — If  a  purchaser  makes  false  representations  as  to  his  ability  to 
pay,  his  property  or  credit,  a  sale  upon  credit  is  void;  and,  as  between 
the  parties,  no  title  passes.    16. 

SCHOOL  LAW: 

Dismissal  of  Teacher. — School  boards  have  power  summarily  to 
dismiss  teachers  for  cause.     School  District  v,  Carson,  6. 

Same — Remedy  for  Wrongful  Dismissal  of  Teacher. — Injunction 
does  not  lie  to  restrain  a  scliool  board  from  discharging  a  teacher.  If 
wrongfully  dismissed,  the  teacher^  s  remedy  is  an  action  for  damages.    lb. 

SEPARATE  MAINTENANCE:  See  ALIMONY. 

STATUTE  OF  FRAUDS: 

Evidence. — It  is  generally  held  that  whenever  the  agreement  alleged 
by  the  plaintiff  is  denied,  the  plaintiff  is  put  upon  proof  of  a  contract 
which  is  not  void  by  the  statute  of  frauds.     Salomon  v.  McRae,  23. 

Oral  Agreement. — The  provision  of  the  statute  of  frauds  requiring 
every  agreement  which  by  its  terms  is  not  to  be  performed  within  one 
year  from  the  making  thereof  to  be  in  writing,  does  not  apply  to  oral 
contracts  which  merely  may  not  be  performed  within  that  period.  It 
refers  to  contracts  which  by  their  affirmative  terms  exclude  performance 
within  that  time.     Woodall  v.  Manufacturing  Co.,  198. 

Rule  of  Evidence. — The  statute  of  frauds  establishes  a  rule  of  evi- 
dence rather  than  one  of  pleading.  Hamill  v.  Hall,  4  Colo.  App.  290,  dis- 
tinguished.    Salomon  v.  McHae,  23. 

Written  AoREEMSNT.^It  is  essential  to  the  validity  of  an  agreement 
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required  by  law  to  be  in  writing  that  ita  terms  be  ascertainable  from 

the  writing  itself  or  by  reference.    16. 

Same. — A  salesman  sold  bills  of  goods  on  credit  and  indorsed  the  bills 
thus:  **  O.  K.  McR.,"  the  latter  letters  being  his  initials.  Held,  that  the 
indorsement  did  not  constitute  an  agreement  or  memorandum  in  writ- 
ing within  the  meaning  of  the  statute  of  frauds,  and  that  parol  evidence 
was  not  admissible  to  show  that  by  a  prevailing  custom  of  tlie  trade  it 
was  intended  by  the  indorsement  that  the  salesman  should  be  answer- 
able to  his  employer  for  the  default  of  the  purchaser  in  making  pay- 
ment   lb. 

STATUTE  OF  LIMITATIONS: 

Pbbsuhption  on  Appeal. — The  defendant  appealed  from  a  judgment 
against  him  by  a  justice  of  the  peace  to  the  county  court,  where,  upon 
a  trial  de  novo,  he  interposed  as  a  set-off  the  plaintiff^s  note,  against 
which  the  statute  had  not  run  at- the  time  of  the  trial  in  the  justice^s 
court  The  record  being  silent  as  to  whether  the  note  was  interposed 
as  a  set-off  before  the  justice,  held  that  it  must  be  assumed  that  it  was, 
and  that  an  objection  to  its  introduction  at  the  trial  in  the  county  court 
solely  on  the  ground  that  it  was  barred  by  the  statute  of  limitations 
was  not  well  taken.     Engel  r.  Samuels,  339. 

Pbohissoky  Note — Maturity. — An  action  on  a  promissory  note  is 
not  barred  until  after  the  lapse  of  six  years  from  its  maturity.    Ib» 

STATUTORY  CONSTRUCTION: 

AoiSTEB^s  Lien — Fobfeituiie. — It  is  provided  by  General  Statutes, 
sec.  1035  (Mills  Ann.  Stats.,  sec.  1514),  that  whenever  the  keeper  of  a 
public  ranch  uses  or  allows  to  be  used,  without  the  consent  of  the  owner, 
any  animal  left  with  him  to  be  ranched  or  fed,  he  shall  forfeit  to  the 
owner  all  ranch  or  stable  fees  which  may  be  due,  and  an  additional  sum 
for  each  day  such  animal  shall  have  been  used.  Under  this  provision, 
which  is  applicable  only  to  public  agisters,  a  keeper  who  has  used  some 
of  the  animals  intrusted  to  him  may  nevertheless  retain  a  lien  upon 
those  not  used.     Harper  v,  Lockhart,  430. 

Attachment  Act. — After  an  attachment  had  been  issued  and  levied, 
the  statute  authorizing  its  issuance  upon  the  ground  that  the  action  was 
on  an  overdue  promissory  note  was  repealed.  Held,  that  notwithstand- 
ing the  repeal  of  the  statute,  the  attachment  should  have  been  sustained. 
Day  r.  Madden,  464. 

County  BouNDARiES.—It  is  provided  by  the  act  of  April  4, 1887,  that 
it  shall  be  the  duty  of  the  state  engineer,  in  specified  cases,  in  connec- 
tion with  the  county  surveyor  of  each  county  claiming  the  same  territory 
by  reason  of  an  indefinite  description  of  the  boundary  line,  *^  to  run  out 
and  establish  such  lines  as  nearly  as  may  be,  in  accordance  with  such 
defective  description,  and  to  fix  and.define  such  boundary  line,  by  plain 
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and  substantial  mounds  and  marks,  and  unmistakable  natural  monu- 
ments," etc.;  and  also  that  when  such  line  shall  be  established,  it  shall 
be  the  boundary  line  between  the  counties,  unless  one  of  them  shall, 
within  six  months  from  the  filing  of  the  description,  commence  an  ac- 
tion in  a  court  of  competent  jurisdiction  to  determine  such  disputed 
line.  Heldf  that  an  actual  survey  on  the  ground  is  not  an  imperative 
requirement,  and  that  when  the  officers  have  defined  a  line  described 
by  unmistakable  natural  monuments,  they  have  run  it  out  and  estab- 
lished it  within  the  meaning  of  the  law.  Hinsdale  County  v.  Mineral 
County,  368. 

Same. — Whenever  a  disputed  county  boundary  line  has  been  run  out 
and  established  under  the  provisions  of  the  act  above  referred  to  and 
no  action  has  been  commenced  by  either  county  to  determine  the  same 
within  six  months  after  the  filing  of  the  engineer's  report,  the  report 
becomes  the  only  evidence  of  the  boundary,  and  it  is  conclusive  of  the 
question.    lb. 

HuBBANB  AND  WiFE.— The  act  of  1893,  providing  that  any  person 
living  in  this  state  who  shall  wilfully  neglect  to  provide  support  for  his 
wife  may  be  adjudged  guilty  of  a  misdemeanor,  does  not  affect  the  gen- 
eral powers  of  a  court  of  equity  to  entei-tain  suits  to  compel  a  husband 
to  pay  alimony  consistent  with  his  condition  in  life,  and  reasonable  for 
the  maintenance  of  his  wife  or  his  family  or  both.    Dye  v.  Dye,  320. 

IBKIOATING  Ditches. — The  act  of  congress  of  March  3, 1891,  relating 
to  irrigating  ditches  and  reservoirs  upon  the  public  domain,  applies 
only  to  vacant  and  unoccupied  land,  and  in  no  way  affects  riglits  which 
had  attached  previous  to  its  passage.    Nippel  v.  Forker,  106. 

Legislative  Intent. — In  construing  a  statute,  reference  must  be 
had  to  the  object  to  be  attained  and  the  means  to  be  employed.  It  will 
not  be  presumed  that  the  legislature  attempted  to  authorize  a  proceed- 
ing unreasonable  in  itself.     Gas  Company  v.  Leadville,  400. 

Same. — The  intent  of  a  statute  is  the  law.  Greneral  words  may  be 
restrained  to  it,  and  those  of  narrower  import  may  be  expanded  to 
effectuate  the  intent.    Arapahoe  County  v.  Hall,  538. 

Same. — To  ascertain  legislative  intent,  the  court  must  consider,  not 
isolated  words  and  expressions,  but  the  entire  statute,  and  the  physical 
conditions  to  which  the  act  is  to  be  applied,  and  which  are  presumed 
to  have  been  known  to  the  legislature,  may  be  taken  into  consideration. 
Hinsdale  County  v.  Mineral  County,  368. 

Mechanics'  Liens. — The  statute  does  not  provide  that  a  garnishment 
of  money  due  a  contractor  shall  be  invalid  as  against  the  claim  of  a  sub- 
contractor, but  only  as  against  his  lien.  When  the  lien  is  perfected,  a 
garnishment  made  while  it  was  inchoate  would  become  invalid  by  rea- 
son of  the  relation  back  of  the  pei*fected  lien;  but  if  the  lien  should 
never  be  perfected,  the  garnishment  would  be  effectual.  Schradsky  v. 
DunkUe,  894. 
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Same. — Proceedings  to  create  and  enforce  liens  of  mechanics,  laborers 
and  material  men  are  purely  statutory,  and  a  material  departure  from 
the  provisions  of  the  statute  invalidates  them;  but  the  statute  is  to  be 
liberally  construed  to  effectuate  the  intention  of  the  legislature  and  give 
the  beneficiaries  under  the  act  the  right  and  remedy  sought  to  be  es- 
tablished.    Cornell  v.  Lumber  Co.,  225. 

Municipal  Cobpobations — Contbacts. — The  provision  of  the  stat- 
ute (Mills*  Ann.  Stats.,  sec.  449)  that  no  contract  shall  be  made  nor  ex- 
pense be  incurred  by  a  city  ^*  unless  an  appropriation  shall  have  been 
previously  made  concerning  such  expense,  except  as  herein  otherwise 
expressly  provided,"  does  not  operate  as  a  limitation  upon  the  power 
of  a  city  to  make  a  contract,  such  as  the  one  in  question,  for  furnishing 
the  city  with  light  for  a  period  of  twenty-five  years.  Tlie  different  stat- 
utory provisions  touching  the  power  of  the  city  in  the  premises  are  con- 
sidered.    Gas  Co.  V.  Leadtillej  400. 

Same — Powebs. — The  action  of  municipal  corporations  is  to  be  held 
strictly  within  the  limits  prescribed  by  statute.  Within  these  limits 
they  are  to  be  favored.  Powers  expressly  granted  or  necessarily  im- 
plied are  not  to  be  defeated  or  impaired  by  a  stringent  construction.  lb. 

Peddlebs. — To  constitute  a  peddler  within  the  meaning  of  the  stat- 
ute, the  trader  must  be  one  who  carries  with  him  the  goods  which  he 
intends  to  sell.     Kennedy  v.  The  People,  490. 

Same. — One  who  sells  by  sample  merely,  for  future  delivery,  is  not  a 
peddler.    lb. 

Repeal — Saving  Clause. — The  act  of  1891  (Session  Laws,  p.  366) 
operates  as  a  saving  clause  in  respect  of  subsequent  enactments,  so  that 
the  statute  or  part  thereof  repealed  is  to  be  treated  and  held  as  in  force 
for  the  purposes  of  sustaining  rights  acquired  thereunder.  Day  v.  Mad- 
den, 464. 

Salabt  Act — Emoluments. — The  word  "  emoluments,"  as  it  appears 
in  the  salary  act  of  1891,  is  to  be  taken  in  a  general  and  comprehensive 
sense,  so  as  to  embrace  all  proper  receipts  of  the  office  not  included 
within  the  terms  "fees"  or  "commissions,"  as  generally  defined  and 
understood.  It  does  not  include  interest  on  county  funds  deposited  in 
bank  by  the  county  treasurer.     Arapahoe  County  v.  Hall,  538. 

STREETS:  See  also  MUNICIPAL  CORPORATIONS. 

Sidewalks. — The  complaint  in  an  action  against  a  city  for  injuries 
caused  by  the  defective  condition  of  a  sidewalk  alleged  that  the  duty 
to  properly  construct  such  sidewalk  and  keep  it  in  repair  was  upon  the 
defendant,  and  that  the  sidewalk  was  unsafe  and  at  the  time  of  the  ac- 
cident in  a  dangerous  condition,  whereby  the  accident  occurred.  The 
answer  denied  the  unsafe  condition  of  the  walk.  Held,  that  the  fact 
that  the  lot  abutting  the  street  where  the  accident  happened  belonged 
to  the  United  States  and  that  the  walk  had  been  laid  by  the  federal  au- 
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thorities,  could  not  be  shown  to  absolve  the  city  from  liability.    Denver 

V.  Hickey,  137. 

Same. — ^The  fact  that  the  United  States  owns  the  lots  which  abut  on 
a  street  in  no  manner  varies  or  changes  the  duties  of  a  city  with  refer- 
ence to  its  sidewalks.    lb* 

Same. — The  city  of  Denver  is  not  relieved  from  responsibility  for  in- 
juries sustained  by  reason  of  the  defective  condition  of  a  sidewalk  by 
the  fact  that  title  to  the  abutting  lot  was  in  the  United  States  or  that 
the  federal  authorities  laid  the  walk.    Denver  r.  Human,  144. 

SURETIES: 

Appeal  Bonds. — It  seems  that  the  liability  of  a  surety  on  an  appeal 
bond  is  as  fully  fixed  by  the  dismissal  of  the  appeal  as  by  its  prosecu- 
tion to  an  adverse  judgment.     Cresxoell  v,  Herr,  185. 

Same. — ^Notwithstanding  the  dismissal  of  an  appeal,  the  surety  on 
the  bond  is  estopped  to  say  that  he  is  not  bound  by  his  contract  because 
of  the  failure  to  obtain  that  for  which  the  bond  was  given.    lb. 

Same— Recitals — Estoppel.— The  recitals  in  an  appeal  bond  bind 
the  surety,  and  he  may  not  be  heaid  to  say  that  the  facts  are  not  in  ac- 
cordance therewith.    lb. 

Replevin  Bond. — Plaintiff  got  possession  of  goods  under  a  writ  of 
replevin.  Judgment  as  originally  entered  was  in  favor  of  the  defend- 
ant for  costs.  Afterwards  the  defendant,  without  notice  to  the  sure- 
ties on  tlie  replevin  bond,  moved  for  and  obtained  a  judgment,  nunc 
pro  tunc,  for  the  return  of  the  property  or  its  value  at  a  sum  found. 
Heldy  that  the  sureties  on  the  bond  must  respond  under  the  nunc  pro 
tunc  judgment.     Clark  v.  Dreyer,  453. 

Same. — ^Whenever  sureties  obligate  themselves  to  the  performance  of 
an  act  which  is  dependent  on  judicial  proceedings,  the  liability  is  as- 
sumed with  reference  to  the  power  of  tlie  court  to  do  any  and  all  things 
within  the  scope  of  its  authority  which  may  be  done  in  the  ordinary 
and  regular  prosecution  of  the  suit.    lb. 

Same— Pleadings  and  Evidence.— The  pleadings  and  proofs  in  this 
case  are  considered  and  held  to  be  sufficient  to  put  the  defendants  upon 
their  proof  if  they  desired  to  contest  the  execution  and  delivery  of  the 
replevin  bond.    lb. 

TITLE: 

Mechanic's  Lien— Relation. — The  title  of  a  purchaser  at  a  sale 
pursuant  to  judgment  foreclosing  a  mechanic's  lien  is  paramount  to  all 
incumbrances  put  upon  the  property  after  the  commencement  of  the 
building.     Cornell  v.  Lumber  Co.,  225. 

TRESPASS:  See  DAMAGES. 
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TRUST  DEEDS: 

Alterations. — M.  borrowed  $4,200  and  executed  a  note  to  the  lender 
for  that  sum,  with  S.  as  joint  maker.  To  secure  the  payment  of  the 
note,  M.  executed  a  deed  of  trust  in  the  usual  form,  but  reciting  that  S. 
was  surety  only,  and  that  he  had  agreed  to  become  surety  in  like  man- 
ner upon  a  new  note  extending  said  note  for  ninety  days.  The  note 
matured  and  it  was  replaced  by  another  for  ninety  days,  signed  by  M. 
and  S.  When  the  latter  fell  due,  a  payment  was  made  by  M.  reducing 
the  amount  due  thereon  to  $3,536,  and  a  sixty  day  note  for  that  sum 
was  given  by  M.  and  S.  in  lieu  of  the  second  note,  and  these  words, 
**  Said  Shimer  agrees  to  become  surety  in  like  manner  upon  a  new  note 
extending  said  second  note  sixty  days  longer,  amounting  to  $3,536," 
were  inserted  in  the  deed  of  trust.  Held,  that  the  interpolation,  whether 
made  by  consent  of  the  parties  or  not,  was  immaterial,  S.  having  already 
become  such  surety.    Bank  v.  Jftner,  361. 

Evidence. — The  purpose  for  which  a  deed  of  trust  was  given  must 
be  found  in  the  deed  itself.  Extrinsic  evidence  of  some  intention  dif- 
ferent from  that  expressed  cannot  be  received.    lb. 

Payment. — A  note  secured  by  a  deed  of  trust  is  not  paid  by  the  giv- 
ing of  another  in  lieu  thereof.  It  is  the  debt  which  is  secured,  and, 
regardless  of  how  many  renewals  there  may  have  been  of  the  original 
note,  the  security  remains  for  the  benefit  of  the  owner  of  the  debt.    lb. 

Release. — A  purchaser  of  real  estate  with  knowledge  tliat  his  ven- 
dor held  the  same  subject  to  a  deed  of  trust  which  was  to  be  released 
only  upon  the  performance  of  specified  conditions,  cannot  compel  a 
release  thereof  except  upon  proof  of  compliance  with  such  conditions; 
and  where  one  of  the  conditions  was  that  money  should  be  deposited 
in  a  bank  to  the  credit  of  the  beneficiary,  proof  of  less  than  an  exact 
compliance  will  not  suffice.     Smith  v.  Blacky  64. 

Same. — ^A  release  of  a  deed  of  trust  given  to  secure  the  payment  of  a 
debt  can  be  authorized  only  by  the  holder  of  the  debt.  Without  such 
authority,  a  release  by  the  trustee  is  void.     Bank  o.  Miner^  361. 

UNDERTAKING: 

Gabnishment. — The  defendant  executed  an  undertaking  to  release 
money  from  garnishment,  and,  in  consequence  of  the  undertaking,  the 
money  was  paid  by  the  garnishee  to  the  defendant.  Held^  in  an  action 
on  the  undertaking,  that  in  so  far  as  the  garnishment  was  released  at 
all,  the  manner  in  which  the  garnishee  received  notice  that  it  was  at 
liberty  to  pay  over  the  money  was  immaterial.  Schradaky  t».  Dunk- 
lee,  894. 

Same — Voluntart  Obligation. — An  undertaking  given  by  the  de- 
fendant with  sureties  for  the  purpose  of  releasing  money  in  the  hands 
of  a  garnishee  is  enforcible  where,  by  reason  of  its  execution,  the  money 
was  in  fact  paid  over  by  the  garnishee  to  the  defendant,    lb. 
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VARIANCE: 

Allegation  and  Pboof. — ^It  seems  that  an  allegation  that  the  claim 
sued  on  had  been  assigned  to  the  plaintiff  is  not  supported  by  proof  of 
a  written  assignment  of  the  claim  to  him  as  trustee.  Deutsch  v,  Bax' 
ter,  58. 

Same. — Ordinarily,  proof  of  an  implied  contract  is  not  admissible 
when  there  is  an  allegation  and  proof  of  an  express  one.  Harper  v, 
Lockhart,  430. 

Same. — ^A  variance  between  the  plaintiCTs  pleading  and  proof  which 
did  not  operate  as  a  surprise  to  or  injure  the  defendant,  cannot  be 
held  to  have  affected  his  substantial  rights,  and  is  not  available  as  error. 
Outcalt  V,  Johnston^  519. 

Immatbbial. — Variances  which  neither  surprise  nor  harm  a  party 
are  not  fatal.    Rice  v.  Roaa,  552. 

VEXUE: 

Appeal. — A  defendant  against  whom  judgment  has  been  entered  by 
a  justice  of  the  peace,  on  change  of  venue,  but  without  jurisdiction  by 
reason  of  his  not  having  been  the  justice  nearest  the  one  granting  the 
order,  may  appeal  to  the  county  court,  and  on  special  appearance  ob- 
tain a  dismissal  of  the  action.  A  ruling  by  the  county  court  denying 
the  application  is  reviewable  on  appeal.    Otero  County  v.  Hoffmire,  526. 

Justice  of  tue  Peace — Jurisdiction. — Upon  change  of  venue,  the 
cause  must  be  transferred  to  the  nearest  justice,  otherwise  the  one  to 
whom  it  is  sent  will  be  without  jurisdiction.    16. 

Same. — ^When  the  venue  has  been  ordered  changed,  and  tlie  cause 
has  been  transferred  to  one  who  is  not  the  nearest  justice  of  the  peace, 
it  should  be  returned  to  the  justice  from  whom  it  came,    lb, 

VERDICT: 

Review. — A  verdict  supported  by  evidence,  but  rendered  upon  con- 
flicting testimony,  is,  upon  review,  conclusive  of  the  facts.  Especially 
is  this  true  where  the  issues  have  been  twice  submitted  to  juries  and 
their  verdicts  have  been  in  favor  of  the  same  party.  Pickett  «.  Handy, 
857. 

WAIVER: 

SuBPRiSE — Practice. — Objection  on  the  ground  of  surprise  is  waived 
unless  the  party  claiming  to  have  been  surprised  calls  the  court^s  atten- 
tion to  the  matter  at  the  time  it  occurs  and  vtska  for  proper  relief.  Out- 
calt V,  Johnston,  519. 

WATER  RIGHTS: 

Abandonment. — Abandonment  is  a  matter  of  intention  and  operates 
Instantly.    Nichols  c.  Lantz,  1. 

Same. — To  constitute  an  abandonment  there  must  be  a  concurrence 
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WATER  RIGHTS— Continued. 

of  an  intention  to  abandon  with  an  actual  relinquishment  of  the  prop> 

erty.    16. 

Same. — It  is  held^  under  the  facts  stated,  that  an  appropriator  of  water 
lost  his  right  thereto  by  abandonment.    lb. 

Appbopriation. — The  right  of  a  prior  appropriator  of  water  is  in  one 
sense  absolute  and  in  another  qualified.    Mining  Co.  v.  Mining  Co.,  407. 

MiKiKG — ^Nuisance. — ^A  prior  appropriator  of  a  part  of  the  water  of 
a  stream  for  mining  or  milling  purposes  has  no  right  to  pollute  the 
residue  as  by  discharging  tailings  from  a  stamp  mill  into  the  channel, 
to  the  prejudice  of  lower  subsequent  appropriators.    lb, 

WITNESSES: 

Credibility. — The  jury  are  the  judges  of  the  credibility  of  the  wit- 
nesses; and  in  determining  this,  they  may  consider  the  situation  of  the 
witnesses  and  the  circumstances  in  regard  to  the  controversy  which,  in 
human  experience,  are  known  to  affect  perception,  memory  and  judg- 
ment   Bell  V.  Kaufman,  259. 

Discretion— Number. — It  is  within  the  discretion  of  the  trial  court 
to  limit  the  number  of  witnesses  who  may  be  allowed  to  testify  upon  a 
given  point     Outcalt  v.  Johnston,  619. 

WRIT  OF  ERROR: 

Docketing  upon  Error. -^Whenever  the  appellate  court  shall  dis- 
miss an  appeal  for  lack  of  jurisdiction  to  entertain  the  same,  and  it 
appears  to  the  court  that  it  would  have  had  jurisdiction  if  the  action 
had  come  up  on  writ  of  error,  it  may  order  the  cause  to  be  docketed  as 
pending  on  error.    Booth  v.  Water  Co.,  495. 

Judgment. — ^An  order  denying  a  motion  to  reinstate  an  action  which 
has  been  dismissed  is  not  a  judgment  from  which  an  appeal  may  be 
taken  or  to  which  a  writ  of  error  lies.     Green  v.  Hughes,  61. 

Remedy. — If  the  prevailing  party  has  not  obtained  all  the  relief  to 
which  he  considera  himself  entitled,  his  only  remedy  is  by  writ  of  error. 
Booth  V.  Water  Co.,  495. 
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